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DISTRICT  OF  CON^TECTICUT-is, 


^E  it  remembered,  That  on  the  sixteenth  4ay  of  April,  in  the  for- 
tieth  year  of  the  Independence  of  the  United  States  of  America,. 
Tafpin«  Reeve,  of  the  said  District,  hath  deposited  in  this  Office 
the  title  of  a  Book,  the  right  whereof  he  claims  as  Author^  in  the 
worfb  .following,  to  wit :  *'  The  Lat?  of  Baron  and  Femme ;  of  Parent 
and  Child ;  pf  Guardian  and  Ward  $  of  l^laster  and  Servant ;  and  of 
the  Powers  of  Courts  of  Chancery,  With  an  Essay  on  the  Terms, 
Beir,  Heirs,  uid  Heirs  of  the  Body*  By  Tapping  BeevQ :"  In  confw- 
mity  to  the  Act  of  the  Congress  of  tiie^nited  States,  entitled,  <^  An 
Act  fpr  the  encouragement  of  E^earnrng,  by  souring  the  copies  of 
Maps,  Charts,  and  'Books,  to  the  atiihors  and  piroprieton  «f  such  cof '- 
ies,  during  the  times  therein  mentioned.^ 

HENRY  Vr.  EDWARDS, 

CUrk  qf  ih9  IMrict  of  ConwciiaiU 

A  true  Copy  of  Record,  examined  and  certiHed  by  me. 

H.  W.  EDWARDS, 

Cltrk  <f  the  DiHrict  of  Conmcticftf* 


PMEFACE. 


JL  HE  object  of  tbe  Author  of  the  fc^owbg  Chtpten  i^  to 
brinig  into  one  connected  view,  tbe  law  oo  toe  TErious  sabjecls 
ceapecting  which  they  treat;  which  b  found  m  the  books,  ical- 
Jtered  dirough  a  great  variety  of  Reports  and  Elementary  Trea- 
tises. 

He  has  had  a  particular  view  to  the  principles  which  goven 
each  subject,  and  has  endeavoured  to  draw  them  from  tne  j%r 
rious  decisions  which  have  been  made,  both  at  law  and  in  eqaity* 
When  the  governing  principle  is  discovered  in  any  class  of  ca- 
ses, it  will  assist  in  determining  all  analogous  cases;  and  it 
will  not  be  so  difficult  to  decide  correctly,  when  we  meet  with 
litigated  questions.  He  has  therefore,  in  every  gue$tio  vexata^ 
viewed  tbe  governing  principle  as  the  pole-star.  By  this  means, 
a  desirable  uniformity  in  the  law  wiU  be  observed;  and  iti 
symmetry  will  be  preserved  from  being  maired. 

He  has  not  published  this  volume  with  the  expectation  of  ren* 
dering  any.  essential  serrice  to  the  Jurist  His  utmost  expectar 
tions  will  be  answered,  if  it  should  be  found  beneficial  to  the 
learner.  If  the  manner  diotdd  partake  too  much  of  the  cht^- 
acter  of  instructing,  be  hopes  for  the  candour  of  the  reader,  when 
it  is  known^  that  the  woik  contains  that  which  for  many  rears 
has  been  delivered  as  lectures  to  pupils.  His  object  has  been, 
to  exhibit  the  Common  Law  of  Enzland,  and  such  of  their 
Statutes  as  we  have  adopted  in  words  or  principle.  He  has 
therefore  but  seldom  mentioned  the  law  of  tne  State  in  which 
he  lives,  where  it  differs  from  the  Common  Law ;  unless  that  differ- 
ence  arises  from  causes  eaualljr  operative  in  all  parts  of  the 
Union ;  or  where  an  explanation  of  it  has,  in  his  opinion, 
served  the  purpose  of  sbedaing  light  upon  the  Common  Law.-— 
His  design  has  been,  to  render  the  book,  if  of  any  value,  equal- 
ly valuable  to  all  parts  of  our  country. 


CHAP.  I. 


BAllON  AND 


The  Right  which  Ae  Husband  aequirei  to  the  pebsonal 
PROPERTY  of  the  Wife  in  possessio21,  and  to  her  choscb 

in   ACTION. 

X  HE  husband,  by  marriage,  acquires  an  absolute  title 
to  all  the  personal  property  of  the  wife,  which  she  had  in 
possession  at  the  time  of  the  marriage  ;  such  as  money, 
goods  or  chatteb  personal  of  any  kind.  These,  by  the 
marriage,  become  his  property,  as  completely  as  the  pro« 
perty  which  he  purchases  with  his  money ;  and  such  pro- 
perty can  never  again  belong  to  the  wife,  upon  the  hap- 
pening of  any  event,  unless  it  be  given  to  her  by  his  will ; 
and  in  case  of  the  death  of  the  husband,  this  proper^ 
does  not  return  to  the  wife,  but  vests  in  his  executors. 

As  this  property  is  transferred  by^  operation  of  law  to 
the  husb^uod,  it  is  to  be  remarked,  that,  as  the  case  may 
be,  such  conveyance  of  her  personal  property  in  posses- 
sion to  the  husband,  may  operate  injuriously  to  credit- 1  P.Wni9.4e8. 
ors ;  for,  although  it  is  true  that  the  husband  b  liable  to  *de.40»,4l«. 
the  creditors  of  the  wife,  yet  his  liability  lasts  no  longer 
than  the  coverture  :  as,  if  A  should  marry  B,  possessed 
of  personal  property  to  the  amount  of  any  sum,  suppose 
it  to  be  $]  0,000,  and  B  is  at  the  same  time  indebted  one 
half  that  sum,  and  should  die  before  her  creditors  should 
collect  their  debts  from  the  husband,  the  coverture  is  now 
at  an  end,  and  the  husband  is  ao  longer  liable  to  her 
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creditors ;  and  as  the  $10,000  was  the  only  property  tfiaK 
belonged  to  B,  tiie  creditors  must  lose  their  debts.  So,  if 
the  husband  had  died  aft  any  time  before  the  creditors 
had  collected  from  hira  the  debts  due  from  the  wife,  the 
executors  of  the  husband  would  not  be  liable-;  and,  al- 
though it  is  true,  that  the  wife  remains  liable  after  her 
husband's  death,  to  the  former  creditors,  as  much  as  when^ 
she  was  a  single  woman,  yet  she  might  be  utterly  una- 
ble to  pay  tliem.  I  believe  it  will  not  be  found  in  any 
ether  case,  that  the  property  of  one  peraon.  iiS  transfer- 
red to  another,  by  operatioa  of  law^  al  ^e  expense  o£' 
creditors.' 

Ifwill  be  observed,  that  the  husband^  KabiTity  topir^  the- 
debts  of  the  wife,  does  not  depend  upon  the  fact,  Aat  he 
received  property  by  her  :  if  that  were  the  ground  of  his- 
•liability,  he  would  be  liable  to  the  extent  of  that  proper- 
ty, and  no  farther.  The  truth  fs,  fie  is  ae  liable  to  pay 
the  debts  of  his  wife,  when  he  receives  no  property  witb- 
her,  as  when  he  does ;  and  the  circumstance  of  his  hav- 
ing received  property  jfrom  her,  does  not  increase  his  lia- 
bility; neither  does  the  circumstance  of  his  not  having 
receive  J  property  from  her,  dimimsh  his  liability;  nor  is- 
his 'liability  founded  upon  the  idea  that  he  is  a  debtor^ 
for  if  he  was  considered  as  a  debtor,  he  would  remain  li- 
able after  the  death  of  the  wife,  and,  on  the  event  of  his 
dying  before  his  wife,  his  executor  would  be  liable.  Btit 
this  is  not  the  case;  but,  on: the  contrary,  she  is  eonsid** 
ere'd  a^  (he  debtor ;  and  for  this  reason  it  is,  that  the  'wife- 
must  be  sued  with  the  husband,  to  recover  a  debt  eon*- 
tracted  by  her  before  marriage,  which  would  not  be  fhe 
case,  if  the  husband  were  considered  as  the  debtor.  If 
'the  debt  had  been  transferred  to  the  husband,  it  would 
not,  on  his  death,  have  revived  against  the  wife ;  but  it 
does  revive  against  her  :  this  is  perfectly  consistent  with 
the  idea  that  she  is  considered  by  law  as  the  debtor. 
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The  ground,  on  which  the  husband  is  joined  with  the 
'wfe,  is  this  :  the  wife,  by  marriage,  is  entirely  deprived 
«of  the  use  and  disposal  of  her  property,  and  can  acquire 
n^ae  by  her  industry.  If,  therefore,  the  suit  could  be 
m^ntained  against  her  alone,  she  might  be  imprisoned, 
apd  would  be  whdiy  destitute  of  the  means  of  extricating 
herself  from  confinement,  depending  solely  on  the  good 
will  of  her  husband  to  pay  the  debt,  and  thus  procure  her 
release.  TI^  l^^w  would  not  trust  to  the  caprice  of  hus- 
bands, and  therefore  has  provided,  not  only  that  the  hus- 
hand  must  be  sued  with  the  wife,  on  a  debt  due  from  her, 
but  has  also  pro^*ded  that  the  wife  shall  not  be  imprison- 
-ed  without  her  husband.  Whether  the  liberty  of  the  wife 
would  be  a  sufficient  inducement  to  every  husband>  to 
pay  th^  debt,  and  obtain  her  release  from  imprisonment 
or  not,  thiere  need  ha  no  question  ;  but  the  obtaining  of 
his  own  liberty  would  be  a  motive  sufficient  to  influence 
thim  to  pay  the  debt,  in  consequence  of  which  his  wife 
would  be  released  from  imprisonment.  It  is  the  interest 
of  the  wife  that  is  respected.  If  it  were  for  the  sake  of 
the  creditor,  that  the  law  had  made  this  provision,  H\e 
liability  of  the  husband  to  pay  her  debts  wonld  have  con* 
tinned  after  the  coverture  was  ended,  when  the  wife  was 
ideady  er  had  been  disabled  from  pa^ying  her  debts  by 
means  of  her  property  having  been  transferred  to  her 
hudband  by  operation  of  law. 

The  hushsmd's  title  to  his  wife^s  personal  property  in 
^tion,  to  wbicfa.she  was  entitled  at  the  time  of  the  mar- 
riage, as  Ix^ds,  notes,  contracts,  and  her  ri^t  to  damages 
for  injuries^  <&c.  is  not  as  e^ensive  as  his  right  to  her 
.personal  property  in  possession ::  he  may  a}»soIutely  dis* 
^ose  of  them  at  pleasure ;  he  may  sue  and  collect  them 
in  his  own  name  and  in  the  name  of  his  wife,  and,  when' 
•collected,  the  avails  are  absolutely  his.  When  a  contract  ^  ™J*  ^^^' 
is  made  with  a  femme  sole,  that,  if  she  many  and  survive  s  do.  407. 
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Yel.  1 58.        her  husband,  a  sum  of  money  shall  he  pdd  to  her,  df 
1  SaMt.  5S7.  '  ^^y  other  thing  be  done  for  her  benefit,  and  she  marries} 
Brownl.  15.     the  husband  cannot  discharge  this  contract.    If  Uie  hus* 
bana  itnpower  another  to  recertre  the  money  due  on  such 
choses,  and  he  actually  does  receive  it,  although  it  has 
fiot  come  to  the  hands  of  the  husband,  this  is  considered 
as  collecting  it.    The  husband  may  assign  such  choses, 
•    and  the  assignment  is  valid.     It  must,  however,  be  re- 
marked, that  although  a  husband  can  assign  the  choses  of 
his  wife,  yet  his  power  in  this  respect  is  limited ;  for,  to 
render  such  assignment  valid  against  a  surviving  wifcy  it 
must  be  for  a  valuable  consideration.    2  Atk.  207,  417. 
1  Brow.  Cha.  44. 

Although  by  marriage  the  personal  property  of  the 
wife,  if  in  possession,  vests  in  the  husband,  arid,  if  *in  ac- 
tion, is  at  his  disposal;  yet,  if  the  husband  by  articles 
agree,  that  the  legal  title  of  the  wife's  portion  should  re- 
main in  the  executor  of  her  father,  from  whom  it  came, 
until  a  settlement  should  be  made  upon  her  of  certain 
other  lands,  as  her  jointure,  and  he  dies  without  settling 
such  jointure,  and  no  such  lands  are  to  be  found :  in  such 
case,  his  agreement  aforementioned  prevents  her  portion 
from  ever  vesting  in  him,  but  the  legal  title  remains  in  the 
executor,  as  trustee  for  the  wife,  and  she  shall  have  her 
portion. .   I  Ves.  376. 

If  the  husband  does  not  dispose  of  her  choses,  du- 
ring coverture,  he  cannot  dispose  of. them  at  all,  for  he 
cannot  devise  them ;  and  if  he  die  before  any  disposal  of 
them,  they  will  go  to  the  wife,  if  she  be  living,  and  if  she 
be  dead,  they  will  go  to  her  representatives. 

Where,  for  a  valuable  consideration,  there  is,  by  the  con- 
tract of  the  husband,  a  specific  assignment  of  the  wife's 
ehattels,  or  of  a  specific  part  of  her  equitable  property  in 
chattels;  or  where  there  is  an  agreement  by  the  husband 
^     to  assign,  which  in  equity  is  considered,  as  equivalent  to  an 
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jBctoal  aas^ineiit  ^  the  wife  has  no  right  of  surrivonbip. 
Bat^  ?s.  Diindiis,  2  Atk.  .  9  ModL  4Z    6  Yes.  385. 

If  ^  ass^nment  of  the  husbaod  be  of  a  general  na* 
ture,  though  for  a  vahiable  consideration,  and  the  assignee 
hare  not  collected  it;  such  assignment  will  not  bar  her  right 

of  sunivorahip. 

Where  ther^  is  a  voluntaiy  assignment  by  the  husband 
of  the  trust  of  a  term  belonging  to  the  wife,  without 
consideration,  it  will  bar  her  of  her  right  of  survivorship. 
3  P*  W.  Id6.  Where  such  voluntary  assignment  by  the 
husi)and  is  without  consideration,  and  is  of  a  wife's  chose, 
or  equitable  interest  not  the  trust  of  a  term,  it  will  not 
bar  her  of  her  right  of  survivorship.  2  Ver.  401  •  2  Ves. 
675.  Pre.  in  Ch.  419.  By  these  authorities  the  ques- 
tion is  put  at  rest,  notwithstanding  a  different  opinion  was 
given  in  1  P»  W.  378.  The  husband  has  power  to  assign 
a  mere  possibility  in  a  chose,  as  well  as  her  present  inter- 
est.   9  Mod.  101.    2  P.  W.  607.     1  Anstr.  34. 

.When  a  husband  becomes  bankrupt,  her  cboses  are, 
by  law,  assigned  to  commissioners ;  therefore  it  is,  that 
not  only  ,his  own  debts  are  discharged  under  the  commis- 
sioxi,  but  the  debts  which  his  wife  owed,  ium  sola.  The 
principle. on  which  the. decision  is  founded,  cannot  be  that 
her  debt  is  his,  for  if  that  were  the  case,  he,  or  his  execu- 
tor, as  the  case  might  be,  would  be  liable  for  her  debts 
after  coverture  was  at  an  end.  The  court  manifestly  pro- 
ceeded upcm  the  ground,  that  debts  due  to  her,  and  debts 
du4^  from  her,  should  fall  under  the  same  consideration ; 
and.it  was  by  the  statutes  of  bankruptcy,  a  point  settled, 
that  all  the  debts  due  to  her  were  assigned  to  the  com- 
missioners, so  that  all  possible  chance  of  her  reaping  any 
benefit  from  choses  due  to  her,  on  the  contii^gency  of  the 
coverture  ending  before  they  were  reduced  to  possession 
by  her  husband^  was  gone.     I  P.  Wms.  249.    It  was 
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tli^nght  reasonable,  that  all  KabiUfj  for  deb^  due  from  bel- . 
should  also  by  the  same  act  be  at  an  end*  ^ 

The  opinion  on  which  this  rule  is  founded,  is  incorrect^ 
for  such  choses  may  survive.  The  rule  as  to  the  right  of 
the  wife,  by  survivorship,  to  the  chattels  of  the  wife  as- 
signed by  the  bankruptcy  of  the  husband,  is  this :  If  the 
husband  die  before  the  assignees  have  reduced  them  to 
possession,  they  will  survive  to  the  wife ;  for  the  assignees 
possess  the  same  rights  as  the  husband  before  bankruptcy, 
and  no  other ;  and  if  he  had  died  before  he  became  a 
bankrupt,  and  had  not  reduced  her  chattels  to  possession, 
they  would  have  survived  to  the  wife.  There  have  been 
two  decisions  contradictory  to  this  rule.  See  1  P.  W. 
453-  3  Ves  617.  Tint  the  current  oi  authorities  is  ia 
accordance  with  the  rule  here  laid  down*  In  1  Atk<  260^ 
the  sam6  doctrine  is  recognized  as  ccnrrect  In  I  Bro.  in 
Chan.  44,  and  again  in  50,  the  2d  note,  and  in  a  late  case, 
the  9th  of  Vesey  87,  this  point  was  decided  and  I  trust 
settled.  In  tliis  case  the  wife  was  entitled  to  a  legacy  oa 
the  deee^e  or  marriage  of  A*  Her  husband,  ia  1784, 
became  a  bankrupt,  by  which  means  the  legacy,  by  opera- 
tion of  law,  was  assigned  to  the  a^ignees  of  he^  husband* 
In  1789,  A  married,  and  in  1790  the  husband  died,  and 
liie  lega(;y  was  not  collected ;  the  assignees  daimed  the 
legacy ;  the  master  of  the  rolls  decided  in  favour  of  the 
wife,  as  he  said,  both  on  principle  and  precedent,  and  de-* 
creed  that  the  legacy,  with  the  dividends  thereon  from 
the  husband's  death,  should  be  paid  to  the  wife. 

In  equity  the  husband  is  considered  as  a  purchaser  df 
the  wile's  choses,  where  the  husband  has  made  a  compe- 
tent settlement  on  the  wife  before  marriage,  exclusive  of 
%  jointure.  A  jointure  is  not  a  purchase  of  her  choses,  for 
tiiat  comes  in  lieu  of  dower.  2  Ves.  601  —2.  Ca-  temp* 
Tai  168. 
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In  &  case,  2yem-  6,  a  question  was  made,  whether  the 
esectttdr  of  an  husband  is  entitled  to  the  choses  of  the. 
wife,  on  the  death  of  the  husband,  who  bad  settled  on  her 
a  conypetent  jobture ;  it  was  determined,  that  they  be* 
longed  to  the  wife.  The  distinction,  I  apprehend,  is  this; 
that  when  an  estate  is  settled  as  a  jointure,  it  bars  dower^ 
but  never  operates  as  a  purchase  of  the  choses  of  the  wife 
hy  the  husband ;  but  any  other  adequate  settlement,  not  a 
jointure,  eo  nomine^  wiQ  not  bar  the  wife  of  dower,  but 
may  operate  as  a  purchase  of  her  choses. 

Where  the  choses  of  the  wife  are  purchased,  her  right 
of  surviroi'sbip  is  at  an**  end.     As  to  wh&t  constitutes  a 
puvcjiase,  there  seems  to  be  a  discordance  of  opinion 
among  judges.    Some  things  are  clear.    If  there  be  a 
marriage  settlement,  in  which  it  is  declared  to  be  in  con- 
^deration  of  the  wife's  fortune,  this  id  a  purchase  of  her 
choses,  but  no  bar  of  her  dower ;  if  it  be  confined  to  a 
particular  psfft  of  her  fortune,  it  cannot  be  extended  far« 
thePf    If  this  settlement  is  denominated  a  jointure,  it  is  a 
bar  to  her  dower,  and  may  be  also  a  purchase  of  her  for- 
tune, if  it  be  so  expressed  in  the  settlement.  •  But  her  fu- 
ture fortune  will  not  be  purchased,  unless  the  words  of  the 
settlement  extend  to  the  future  fortime.    A  marriage  set- 
tlement w^as  executed  by  the  husband,  in  which  it  was  not 
expressed  to  be  a  purchase  of  the  wife's  fortune.    Lord 
Eldon  lays  down  the  rule^tbat  the  settlement  for  that  pur- 
pose most  express  it  to  be  in  consideration  of  the  wife's 
fortune,  or  the  contei^  must  import  it  as  clearly  as  if  it 
Were  expressed.     6th  ^Yes.  383*    Amb.  6T2.    This  is  a 
very  different  rule  from  that  laid  down  by  Lord  Keeper 
Wright,  when  be  says,  the  law  of  this  court  will  presume 
a  promise,  in  all  cases  where  a  settlement  is  equivalent, 
that  the  basband  dball  have  the  wife's  portion.    And  so  he 
decreed,  in  a  contest  between  the  executor  of  the  husband 
'and  the  surviving  wife.    If  we  attend  to  the  language 
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of  the  more  etrlj  decisioos  on  ibis  sidbject,  w^  sbalt  find 
that  this  decuton  was  in  acconlaiice  with  them,  while  the 
more  modem  decisions  are  agreeable  to  the  afwemen* 
,  tioned  ofumon  of  Lord  £ldon«  The  settlement  which  is 
suffici^Dtiy  efficacioi»  to  purchase  the  wife's  fortune,  how- 
ev^  it  may  be  expressed,  must,  in  the  opinion  of  the 
court,  be  adequate  for  that  purpose.  2  Ver.  501.  Pre. 
in  Chan.  63.    5  Yes.  537. 

The  ansuous  solicitude  of  our  law  to  preserve  the  r^hts 
of  the  wife4inhurt,  is  manifested  by  this  rule.  The  wife 
bdfbre  mirriage  is  indeed  suijttru^  capable  of  contracting, 
and  competent  to  take  proper  care  of  her  own  concerns. 
Yet  it  is  not  supposed  that  a  female,  unaccustomed  t^ 
bargains,  in  the  moments  of  her  warm  confidence  in  the 
honourable  and  generous  intentions  of  her  suitor,  will  al- 
ways suflBiciently  guard  her  rights-  The  law  has,  there- 
fore, taken  care  that  such  confidence  shall  not  be  abused. 
^  The  rules  before  mentioned  by  Lord  Keeper  Wr%ht  and 

Lord  Eldon,  are  directly  opposed  to  each  other.  Since 
it  is  perfectly  easy  to  insert  in  the  marriage  settlement, 
&at  by  it  the  wife's  fortune  was  intended  to  be  purchased, 
and  we  find  nothing  of  this  nature  therein,  it  is  not  easy 
to  conceive  why  We  ought  to  infer  an  intention  to  pur- 
chase. Surely  it  is  nothing  strange  that  the  husband 
should  wish  to  make  a  greater  provision  for  bis  wife  thlm 
her  uncollected  choses  would  afford  to  her.  If  it  was  op- 
'  posed  to  constant  experience,  that  a  provision  shouM  be 
made  by  an  husband  for  a  wife,  unless  the  choses  of  the 
wife  were  absolutely  his,  we  might  then  infer  that  such  a 
settlement  was  a  purchase  of  the  choses  of  the  ^ife.  But 
eveiy  day's  practice  proves  the  contrary,  and  leaves  no 
s  room  for  the  Lord  Keeper's  inference. 

Where  there  are  articles  of  agreement  to  settle  an  es- 
tate on  his  wife,  in  consideration  of  a  portion  received  by 
the  husband,  and  soon  after  marriage  the  wife  dies,  so 
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sdsat  no  settlement  is  made,  the  articles  are  a  pirditse  of 
iier^mcoHected  portion,  and  shaU  go  tp  the  buibaiMl  and 
not  to  the  admioistralor. 

If  im  husband  cannot  recorer  the  ehoses  of  hia  wife« 
mduMit  the  intervention  of  a  court  of  equity,  as  iriitre 
the  legal  title  is  m  trustees,  such  eourt  wiM  refute  to  lefid 
^m  apy  md,  imless  be  has  made  a  previous  deeent  prori- 
sion  for  his  wife,  or  has  agreed  to  make  one  out  of  the 
property  saed  for.  3  P.  Wms.  SQ2.  But  if  the  wift  will 
appear  in  ^boscty  and  w«^  all  claim  to  a  provision,  the 
xcHist  viU  generall]^  disease  with  this  rule,  but  not  al- 
w<aj9,  as  wh»fe  my  thing  takes  plaee  which  raises  a  sus« 
picton  that  (b^  waiver  was  xiot  freely  made  by  the  wife* 
JSP«Wms««4l.    Sib.  12.    TothiUl79.    2 Ves.  699, 579. 

The. court  w^  generally  allow  the  husband  to  receive 
the  interest  of  such  cbpses,  for  be  maintains  his  wife :  but 
if  the  husband  has  received  an  handsome  fortune  with  bis 
^wifis,  and  has  maite  no  settlement,  the  court  will  not  only 
stofl  the  princtpal  from  goipg  hito  his  bwds,  but  the  in« 
Isei^est  alsD,  tbit  k  ma^y  aocumulate  for  her  benefit.  The 
^asB^neea  of  a  bankrupt  husband  are  pidbject  to  the  same 
^uity.  They  stand  in  the  shoes  of  the  hudband,  and 
•esunot,  in  such  Qase,  have  the  aid  of  chancery  without 
making  a  proviMon  for  the  wife.  3  Atk*  21*  2  Atk*  420. 
1  p.  Wms.  SS2. 

The  case  is  the  «^me  wheal  the  husband  becomes  an 
insolvent  debtor,  and  takes  the  benefit  of  an  insolvent  act, 
and  his  property  Is  assigned.  It  seems  to  have  been  a 
^estion,  in  the  case  of  Warrql  vs*  Martar,  1  Qox  P* 
Wms.  459}  m  ibe  nc^es,  whether  the  court  would  inter- 
fere, if  the  wife  made  the  application  for  a  suitaUe  provi* 
sion  for  her  out  of  such  property:  but  it  is  now  settled 
that  they  will  so  direct,  whether  the  application  is  on  the 
part  of  the  assigaees  or  by  the  wife.  ^  Ves.  737.  10 
Ves.  578* 

C 
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Bat  if  the  husband  had  assigned  scich  choses,  far  a  VaU 
tiable  consideration ;  according  to  some  opinions,  equity 
win  not  compel  the  assignees  to  make  such  provision* 
'  Lord  Thtiriio^^,  in  the  case  of  Warrtil  vs.  Martar,  ex* 
{iressed  himself  ftdly  on  this'subject,  thlil  an  assignee  for 
a  raluable  consideration  need  not  provide  for  the  wife. 

The  atfthorities  cited  in  the  idargin  leaeh  tLs  this  doc« 
trine,    that,  when  a  husband  cannot  avail  himself  of 

|p  Wms*2oi  ^^  ^'^^'^   property,  without  the  aid  of  chancery,  tbij, 

iycss.4d.        Court  wis  refuse  its  aid,  unless  ikie  husbakid-Vill  make  a 

tpwmm  fetdtable  settlement  on  the  wife.    Even  wtere  the  bua- 

2  Vcs.  521.      band  has  assigned  his  title  to  a  creditor,  thfe  court  witt  not 

9  Atk.  £(K       i^jj  iIjj^i  Creditor,  unless  be  rtiakes  out  of  it  a  reasonable 

provision  for  the  wife.    There  is  a  difference  of  opinions^ 

however,  expressfed  in  some  of  the  authorifaes'    I  will 

endeavour  to  present  to  the  reader's  view  the  d^rent 

bpinions  which  have  been  entertained  on  this  subject. 

In  the  caie  of  Warral  ts»  Martar,  Lord  Thurlow  seems 
to  think,  that  the  interference  of  chancery  is  never  had 
iVhen  the  assignment  is  by  express  contract  of  the  husband^ 
but  only  where  the  assignment  is  by  operation  of  law. 
tt  is  true,  that  the  current  of  authorities  support  thisx>piii- 
ion,  in  cases  where  a  wife  owns  th^  trust  of  a  term.  In 
such  case  the  assignee  of  Ae  husband  holds  the  estate 
without  being  liable  to  provide  for  the  wife.  And  the 
Case  is  the  satne  when  some  specific  chose  has  been  as^ 
signed,  although  there  has  not  been  an  entire  coincidence 
0f  opinions  in  the  authorities^ 

In  the  case  «f  Doyly,  1  Gh.  Ca.  it  vras  the  opiofton  of 
the  court,  that  tfa^  iHisband  could  not  charge  or  graat 
away  the  trust  of  a  wife^s  terra.  But  subsequent  authori- 
ties teach  a  diifei^nt  doctrine.    2  Atk.  208. 

In  Sir  Edward  Turner's  case,  1  Vem.  it  was  holden, 
ihat  if  a' term  was  asiu^ad  in  truvt  for  the  wife,  witli  the 
|irivity  of  the  husband,  that  he  could  6ot  grant  it  awa}^ 
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The  case  of  Pitt  vs.  Hurd  is  to  the  same  purpose.  1 
Vera.  18. 

-  In  a  osae  ifi  Pre.  in  Chmi*  325,  where  the  hnaband  as- 
s^ed  a  specific  chose  of  the  wife,  m«  a  legacy  for  the 
paynieiit  of  a  debt  of  his  owo,  on  a  biU  by  the  aas^nee 
agaiBit  the  husbaml  and  wife,  aad  the  testator's  executort 
it  was  decreed  in  favour  of  the  assqpee,  without  making 
iulo  liable  toinalQe  aoy  provision  (or  the  wi&. 

The  same  dooCripe  is  holden  m  2  Atk.  206.  But 
the  law  is  otherwise,  if  the  pnc^erty  assigned  is  in  the 
hands  of  the  coArt,  and  the  wife  is  a  ward  of  chancery* 
The  ^Qurt,  in  such  oaaes,  wiU  |pve  no  aid  to  the  assignee, 
unless  be  will  mak&  a  provision  for  the  wife .    3  Yes*  506. 

The  rule,  a$  kid  down  by  Lord  Thurlow,  seems  to  be 
corroborated  by  the  authorities  here  cited,  in  cases  of  the 
asiH^ment  of  tb^  vrife's  mterest  in  a  trust  of  a  term,  as  also 
is  cases  of  the  assignment  of  a  specific  chattel  belonging 
to  the  wife  by  tfae^husband ;  but  when  the  assignment  does 
jEkot  specify  the  property  in  question,  but  is  expressed  in 
gi^^itl  term9>  the  asugnee  has  no  greater  equity  against 
thawife  than  the  husband  bad*  As  in  a  case,  2  Atk-  417, 
a  wife  being,  by  the  will  of  her  father*  entitled  to  a  fourth 
of  Us  personal  property,  the  husband  made  an  assigqment 
of  aUlbe  n^t  that  he  was  entitled  to,  la  right  of  bis  wife, 
to  her  father's  estate* 

The  same  dootiiqe  is  established  in  the  case  of  Wen« 
man  vs.  Mason.  1  Cox  P.  Wms.  459,  notes.  There 
i»m  ease  to  the  same  purpose,  4  Bro.  in  Chan*  139. 

In  4  Ves.  19,  in  the  case  of  McAulay  vs.  Phillips, 
the  cfaanoeHor  afealea  the  role  to  be,  that  n  assignment  by 
a  husband  of  the  wife's  chattels,  for  a  yaluable  considera- 
tion, is  in  no-  caa^e  a  bar  to  the  equUy  of  th^  wife,  to  be 
provided  for  by  the  husband,  except  in  the  case  of  a  trust 
Df  a  term.  But  it'  seems,  firom  the  caaes  before  cited,  that 
the  exeeptiona  made  by  the  chancellor  are  too  narrow  i 
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fbr,  the  husbftnd's  adagHmeni  of  a$p4cific  e&attd^ila^ 

bar  to  such  equity  of  the  wife. 

8  Atk.e40.  If  the  tiwstec  be  willing  to  pay  the  choses  to  the  hufr- 
P.  in  Chan,  band,  cbanceiy  never  prerents  it ;  or  ux  the  ordkiary  case^, 
ftP. Wmt.  «S9.  where  the  husband  has  a  legal  remedy,  ^haaeery  mretr 

9  do.  11.        inhibits  the  hu&band  from  proceeding,  although  he  inakies 

HO  provision  for  his  wife. 

In  I  Ves.  161,  iivf&&  determined,  that  money,  in  the 
bahds  of  truste^s^  for  the  benefit  of  a  wife,  not  hier  sepa-^ 
rate  property,  on  the  death  of  her  husband,  should  go  tQ» 
the  wife,  and  not  to  the  exeeutor  of  the  hujabaiid. 

It  is  difficult  ta  discover,  oh  what  priiaciplethid  decree 
-  was  made ;  foir  money  in  the  hands  of  tmstee^  is  not  & 
ehos^.  I  know  of  no  difference  between  money  belong*- 
ing  to  her  in  the  hands  of  trustees,  and  money  paid  to> 
her^  which  would  certainly  belong  to  the  husband ;  except, 
only,  that  the  bissband  must  havr  the  aid  of  a  court  of* 
ehancery  to  get  the  money.  Thid  they  will  refuse,  un- 
less the  husband,  hot  having  beforife  made  a  eompetenl' 
provision  for  his  wife,  will  make  a  suitable  provision  out 
of  the  money  in  the  hands  df  the  trustees.  It  appears  to- 
me, that  the  executot  of  the  husband  v^ould  be  entitled  to 
the  money,  provided  he  would  make  for  the  wife  such 
provision  as  the  court  should  direct.  The  court  must 
have  considered  this  money  as  a  chose,  otherwise  thesynii- 
ttietry  of  the  law  of  Baron  and  F^mme  is  marred  by  the 
decision. 

It  has  been  stated,   ijiat  if  the  wife  should  die  be*- 

0 

fore  the  husband,  the  choses  of  the  wife  would  aot  be- 
long to  him,  but  go  to  her  executor  or  administrator,  to- 
be  disposed  of  as  thfe  property  of  every  deceased  persoa 
is  disposed  of.  Certain  it  is,  that  at  common  law  this  is 
the  case;  but  it  is  now  settled  that  he  is  the  rightful  admin- 
istrator of  his  wife,  and  may,  in  this  capacity,  collect  her 
choses.    The  money  arising  from  them  will  be  assets 
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Ml  iih  IfHidsr  la  pey  ker  cfebts.    If  there  be  a  surpfHs,  by 
the  statute  of  29tfa  Car.  11.  he  is  not  obliged  to  account  for 
Ae  same  to  her  representatives,  that  is  to  say,  to  her  issue  4  Co.  *|. 
or  next  of  kio.    The  surplus,  after  paying  the  debts,  is '  ^**'^  ^*** 
eohsidered)  by  virtue  of  that  statute,  asbelon^ng  to  him ;  1  Sid.  4«7. 
so  that  if  any  other  person  should  administer  on  the  estate  *Jj^  •''• 
of  the  wife,  (»  his  refusal  or  incapacity,  such  administca-     S62.  ^ 

tor  must  account  to  the  husband  for  the  surplus,  after  pay-  J  ^*-  ^^* 
ing  the  debts  due  from  the  wife.    After  enacting  the  stat- 1  Wito.  tea. 
ate  of  distributions,  the  question  arose,  whether  the  hus- 
band must  distribute  to  the  next  of  kin  as  other  adminis* 
trators  were  obliged  to  do;  and  to  settle  this  question,  the  t  Mod.  sql 
statute  of  29th  of  Car.  II.  was  enacted. 

In  those  states,  where  there  is  no  such  statute  as  the 
English  statute  of  29th  Car.  II.  it  is  contended  by  some, 
that  the  hu^and  has  the  same  right  to  the  choses  of  his 
deceased  wife,  as  in  England,  and  that  the  statute  of  Car- 
n.'was  in  affirmance  bf  the  common  law  :  this  is  denied  by 
others,  who  contend  that  this  statute  introduces  a  new  reg- 
Cklation  wholly  unknown  to  the  common  law.  I  will  at- 
tempt an  historical  deduction  of  this  subject,  as  it  may 
serve  to  elucidate  the  question  in  dispute. 

We  shall  find  that  the  most  ancient  doctrine  on  the  sub- 
ject of  intestacy,  was  this :  that  where  a  person  died  intes- 
tate, the  king,  ^  parens  patriee,  was  considered  as  having 
the  legal  title  to  his  personal  estate,  but  holding  it  in  trust 
for  others  in  ^ro  conscienticR.  If  it  were  an  husband  who 
died  leaving  wife  and  children,  he  heU  in  trust  for  the  wife 
a  raticmahUis  par&y  and  for  the  chUdren  a  rationalnlis  pars, 
tieither  df  which,  by  the  ancient  common  law,  could  the 
husband  devise  away.  The  other  third  part,  after  the  debts 
of  the  deceased  were  paid,  was  at  his  disposal ;  but,  ac- 
cording to  the  superstitious  notions  of  the  times,  be  was 
bound  to  dispose  of  it  in  such  manner,  as  was  best  for 
the  soul  of  the  deceased  owner. 
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It  is  apparent  that  this  buaness  couM  sot  be  ptfffottted 
by  the  kiag  in  person  ;  it  must  necessarily  be  committed 
to  others,  to  act  by  virtue  of  authority  derived  from  the 
king ;  and  it  was  supposed  that  no  persons  could  foe  found 
more  proper  to  fulfil  this  conscientious  trust,  than  the 

clergy. 

It  might  be  reasonably  concluded,  that  no  men  would 
more  regard  the  rights  of  widows  and  orphans  than  cler- 
gymen, and  they  might  well  be  supposed  to  know  better 
than  any  other  men,  what  would  conduce  to  the  consola- 
tion of  a  departed  spirit.  Thus  it  was,  that  the  whole 
personal  property  of  the  deceased  (and  in  case  of  a  wife's 
deceasing,  it  would  be  nothing  but  her  chores  in  aetion) 
went  to  the  king,  and  from  him  passed  to  the  clergy.  They 
held  it  as  trustees  to  pay  the  debts,  and,  after  the  debts 
were  paid,  to  distribute  the  residue  to  the  issue  of  the 
deceased,  and  on  failure  of  issue,  to  the  nearest  kindred 
of  the  deceased.  In  this  manner,  the  estates  of  deceasedi 
persons  came  into  the  hands  of  the  clergy,  who  applied 
these  estates  to  such  uses  as  they  called  pious«  Unfertu^ 
nately,  creditors  were  in  this  way  defrauded  of  th^eir  dues, 
and  widows  and  orphans  of  their  shares.  During  the  pre* 
valence  of  popery,  the  doctrine  was,  that  the  clergy  were 
accountable  only  to  G©d  and  their  consciences,  for  what 
they  did  with  estates.  There  was  no  forum  establish* 
ed,  before  which  the  rights  of  ^vidows,  orphans  and  cred- 
itors could  be  enforced  5  although  it  was  acknowledged 
that  these  several  characters  had  their  rights,  as  has  been 
before  stated.  This  was  a  singular  state  of  things ;  when 
there  were  rights,  for  the  enforcing  of  which,  no  remedies 
were  provided  by  law;  and  when  the  aforesaid  trusts  were 
not  fulfilled.  Even  at  this  period  it  was  complained  oT  as  a 
great  abuse.  When  a  wife  died,  there  was  not  the  least 
pretence  that  the  husband  was  entitled  to  her  choses;  but 
her  representatives,  as  before  stated,  were  alone  entitled. 
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Such  advantages  to  defraud,  fortified  by  the  superstition 
of  the  times,  the  clergy  did  not  neglect  to  improye.    The 
fact  is,  under  the  pretence  of  applying  the  estates  of  de-  4lleeTe*iHis. 
ceased  persons  to  pious  turw,  they  applied  them  to  their    ^'t  •*•  **^* 
own  use,  neglecting  the  duties  incumbent  upon  them* 
The  first  check  given  to  such  abuse  was  by  a  statute  of 
Hen*  II.  which  gave  an  action  to  creditors  against  the 
bishopxto  recover  tbeir  dues.     Afterwards,  by  statute  of 
£dw.  III.  the  bishops,  to  whom  the  care  of  intestate  es- 
tates was  committed,  were  enabled  to  appoint  adminis- 
trators on  the  estate  of  deceased  persons.    By  that  stat^f]^^^  317, 
ute,they  were  to  he  the  next  friends  of  the  deceased,  and 
were  now  to  perfoim  the  duties  which  before  belonged  to 
the  bishops^ 

In  the  construction  of  that  statute,  it  was  .always  held, 
that  the  husband  had  a  right  to  administer  on  the  estate 
ef  hift  wife,  as  ber  next  friend.  This,  however,  did  not  alter 
the  rights  of  any  person  to  the  intestate's  estate  ;  for  the 
administratorwas  now  to  perform  the  trust  which  formerly 
belonged  to  the  bishops  9  and  what  that  trust  was,  we  faaFe 
before  seen. 

A  subsequent  statute  of  Hen.  VIIL  was  made,  directing 
that  administration  should  be  committed  to  the  widow  or 
next  of  kin  to  the  deceased ;  and,  although  the  husband 
was  not  next  of  kin  to  his  wi/e,  yet  the  practice,  which 
obtained,  under  the  statute  <^ Edward  III.  of  appointing 
the  husband  adnoanistrator  on  the  wife's  estate,  still  contin- 
ued. As  the  bishops  had  done  before,  so  the  administra- 
tor in  his  turn  refused  to  distribute  the  shares  to  those 
persons  to  whom  they  respectively  belonged,  alleging 
that  there  was  no  law  compeUing  the  bishops  to  distribute, 
and,  that  he  came  in  Aeir  place,  and  ^^as  no  more  com* 
pellable  to  distribute  the  intestate's  estate,  than  the  bish- 
ops formerly  were.  This  question  came,  at  length,  before 
the  court  for  decision,  and  it  was  solemnly  adjudged  that 
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the  adniimstr^tor  was  not  cQjrnpellable  to  distribute  the  efK 
tate  of  the  intestate.  Thus,  when  any  person  had  obtain- 
Moor  864.  ed  the  appointment  of  administrator,  he  would  take  the 
flolt  83, 191.  ^iioig  estate,  although  there  were  others  of  equal  degree 
of  kindred  with  himself,  who  had  a  right  to  the  estate 
equally  with  him. 

The  husband  administrator,  imitating  the  example  of 
all  other  administrators,  refused  to  distribute  the  estate  of 
his  wife  to  his  wife's  relations,  who  alone  were  entitled 
to  it.  To  enforce  the  rights  of  those  to  whom  estates 
belonged,  the  statute  of  22  Car.  II.  was  enacted,  eofii- 
pelKng  administrators  to  distribute  the  estates  of  intestate 
persons,  to  those  to  whon^  they  belonged. 

From  this  view  of  the  subject,  it  is  manifest,  that  this 
statute  did  not  ^ve  any  new  right  to  the  representatives  of 
the  deceased,  but  afforded  them  a  remedy  to  enforce  their 
ancient  rights,  defining  more  particularly  than  had  be^ 
heretofore  done,  who  were  entitled  to  a  dbtributing  share. 

If  then  it  shoidd  be  asked,  whether  the  adminis^ator 
of  the  deceased  wife,  under  this  statute,  is  liable  to  dis- 
tribute her  choses  in  action  to  her  representatives^  that  is 
tp  say,  to  her  issue,  and,  for  want  of  issue,  to  her  next  of 
kin  and  tiiieir  legal  representatives,  according  to  the  direc- 
tion of  that  statute ;  the  answer  must  be,  that  he  is  liablei 
for  the  eKpress  words  of  the  statul^  make  him  li^bli^.  Np 
other  answer  can  be  given.  Before  the  enacting  of  this 
statute^  all  the  cfaildT^o  of  a  decea^ied  person  were  equal*- 
ly  entitled  to  their  sl^ires  of  the  persoxial  estate  of  their 
father ;  yet,  if  one  of  them  procured  administration  op  the 
^tate,  he  would  take  the  whole  estate  tp  himself.  In  thie 
s^une  manner,  whea  the  wife  died,  the  hui^^^odi  b^ing 
considei!ed  as  hairing  a  legal  aright  to  the  administration  oa 
her  estate,  and  havii^  obtained  the  appointi^eot  of  adminr 
istrator  on  his. wif^'^  estate,  eoiiM  not  be  .eompeUed  jtp  dis* 
tribiite  to  her  representatives.    But  this  statute  of  22 
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Car.  II.  made  it  the  duty  of  all  administrtttors  to  distri- 
bute the  estates  of  deceased  persons*  '  By  a  subsequent 
statute  of  29th    Car.  JI.  husbands  were  permitted,  af- 
ter having  paid  tiie  debts  due  from  their  wives,  to  hold 
exclusively  all  their  wives'  choses  in  action,  without  any 
liability  to  account  with  any  person  for  them.    This  stat- 
ute was  not  declaratory  of  the  common  law,  as  the  statute 
of  distributions  was.    It  totally  altered  that  law,  ^ving 
that  to  the  husband  which  before  belonged  to  the  rep* 
resentatives  of  the  wife.     By  this  statute,  that  estate, 
which,  before  the  statute  of  22d  Car.  II.  the  husband 
held  nnrighteou^ly  from  the  true  owners,  he  is  now  enti- 
tled to  hold  exclusively  to  bimseff,  and  that  legally,    la. 
several  of  the  states,  there  is  no  such  statute  as  the  29tb 
'Car.  II.  placing  husbands  hi  a  different  situation  from 
■  other  administrators.  That  statute  was  enacted  at  a  peri* 
od  long  after  the  emigration  of  our  ancestors  to  this  coun- 
'  try ;  so  that  there  can  be  no  pretence  that  it  has  the  inflo* 
'  enoe  of  a  law  here.  All  the  states,  however,  have  statutes  of 
distributions  similar  to  the  statute  of  22  Car.  II.  compel- 
'fi»g  all  administrators  to  distribute  the  estates  of  intestate 
persons,  to  ifee  issue  of  the  deceased,  and,  on  failure  of 
issue,  to  bis  or  her  next  of  kin  and  their  legal  represent- 
tfttves,*Tafyiag  indeed,  in  some  respects,  firom  the  En^idi 
statute  on  that  subject  and  from  each  other.    I  apprehend, 
therefore,  that,  in  sacb  states^  the  issue  of  the  deceased 
'wife,  t)r  her  kindred,  are  entitled  to  her  choses  after  the 
^yment  of  debts;  and  not  the  husband.    If  a  wife,  bar* 
tng  a  separate  property^  should  die  without  disposing  of  it^ 
the  husband  is  administfator,  knd  it  is  assets  in  his  hands  ; 
and  after  debts  are  paid,  the  surplus  belongs  to  him.    ft 
18  said  by  the  Chancellor,  in  t  Ve^.  St.  49,  that  he  takes 
it  as  next  of  kin.    t  apprehend  that  a  husband,  as  such,  is 
not  of  kin  to  his  wtfei,and  is  not  entitled  to  her  estate,  en 
that  grouad.*  **Qf  kin,''  meate  ielaled  by"  blood,  as  in  tfai 
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fMOte  df  Henry  VIII«  wUcli  wm  pvinled  m  Ltttui,  wkiiik 
directed  to  wbom  adniinistratioti  of  inleftates'  ealatat 
M^  to  be  eoismitted;  the  words  since  traoskted  into 
S^iiAi  ^^next  of  kin/^are  ^^prommo  Jk  fat^ine."-^ 
^Iie  nde  prwrtded  for  c^mpoting  the  degrees  of  kindied^ 
excludes  the  idea  of  busha&d,  as  such,  being  of  .kin  t^ 
Ae  vtrS^,  Bj  this  nile  we  asceiad  from  ooe  of  the*  relations 
to*  the  peitsM  i^o  is  the  common  ancestor  of  theoi  botl^ 
eotintiiig  one  to  each  ancestor  of  his,  until  we  airrtYe  at 
the  coiDHion  ancestor ;  and  ^n  descend,  counting  one  ta 
each  anoestor  of  the  other  telatiTe,  until  we  arrive  at  that 
otber  relative^  ThuSy^  if  we  would  know  ho^r  nearlj 
selat^d  FoUj  Stiles  is  to  Alfred  Stiles ;  Polly  being  the 
dau^ter  of  Thomas  Stiles,  and  Alfred  the  son  of  John 
Stiles ;  and  Thomas  and  John  being  brothers,  and  the 
scMDS  of  Reuben.  Counting  from  Polly  to  Thomas 
her  father,  is  one ;  from  Thomas  to  Reuben  is  two.  We 
hare  now  arrived  at  the  common  anpestor  of  both;  for 
Reuben  is  grand-father  both  to  Polly  and  Alfred.  Now, 
counting  down  from  Reuben  to  John,  the  father  of  Alfred^ 
is  three;  and  from  John  to  Alfred  is  four;  so  that  Pollys 
and  Alfred  are  related  in  the  fourth  degree.  But  no 
such  co^mputation  can  be  made  to  ascertain  the  relatioU^ 
ship  of  husband  and  wife,  unless  they  were  related  before 
their  intermarriage.  If  the  husband  be^  of  kin  to  his 
wife;  I  presume  tibi«  irife  is  of  kin  to  the  husband.  If  so  ; 
the  statute,  which  directs  administration  to  be  grazited  to 
the  widow,  or  next  of  kin,  is  tautological.  For,  if  she 
be  related  to  the  husband,  as  next  of  kin^  she  would  have 
been  included  in  the  statute.  If  the  direction  had  been 
to  give  it  to  the  neM  of  kin,  I  entertain  no  doubt  but  that 
he  takes  the  surplus  after  her  debts  are  paid,  by  virtue  of 
29th  Car.  II.  which  gave  to  him  all  the  personal  estate 
of  his  wife^  after  her  debts  were  paid  ^  andin  those  states 
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IQ 


where  soch  a  law  as  29tb  Car.  II.  exists,  the  husband 
wOI  take  such  estate. 

In  3  Yes*  247,  it  was  decided,  that  a  husband  was  not 
next  of  kin  to  the  wife ;  and  that  he  took  her  pefsenal 
estate  as  administrator,  Without  liabiHty  to  account  after 
debts  were  paid ;  and  whether  he  administer  or  not,  and  l  P.  W.  ssi. 

a  Atk    &9A 

dies,  and  her  ne^  of  kin  administer,  sudi  metl  of  kin  it  |  wib.  ise. 
a  trustee  for  the  persoaal  representatire  of  the  tmAwmi.   ^  ^^  !'• 

An  a&nuitj  is  granted  to  a  fmme  sole;  she  avanies, 
and,  during  tiie  covertore,  arrears  accrue :  she  dies ;  the  Owao  X 
a.rrearB  belong  to  him  as  husband,  and  not  as  administnr*         ^^ 
tpr,  bf  the  common  law.    Bjr  statute  of  Heoiy  VIII.  ' 

the  arrears  before  corerture  also  belong  absolutely  to- 
him.  The  reason  why  the  husband  is  entitled  at  com* 
men  law,  to  the  uncoliected  arrears  ef  the  annuity  which 
became  due  during  the  coverture,  is  foiuided  on  the  same 
principle  as  that  by  which  the  husband  is  entitled  to  the 
usufruct  of  her  real  property.  An  aimuity,  although  it 
has  the  appearance  of  personal  estate,  is,  in  fact,  real  es- 
tate ;  it  is  an  incoiporeal  hereditament 


CHAP.  II. 


The  HuA0fUP$  Bight  to  Judgmmts  ahtained  in  his  own 
JiTam  and  bis  W^e'e.  Hi$  R^io  Aer  Ghatids  red. 
flw  Bigbi  to  *er  Red  Property  daring  Coverture^  and 
dso  q^er  her  D&J^ , 

0 

•  Whxk  a  jqdj^BieDt  has  bebn  recovered  in  the  name  of 

1  Mod.  irt.  husband  and  Wife,  for  a  debt  due  to  the  wife,  it  &  a  settled 
3  do.  189.  rule,  that  if  the  husband  dies  before  coUdction,  such 
1  Sid.  S57.  judgment  belongs  to  the  wife ;  but  if  d»  dies  before 
the  husband,  and  before  colleellon,  the  jw^ment  beloi^ 
to  the  husband.  It  is  easy  to  see  whj  it  is  that  the  wife 
is  entitled  to  the  judgment  when  the  husband  dies  first, 
and  the  mmey  is  not  collected.  This  judgment  is  found- 
ed on  a  cb9se  which  belonged  to  her  before  marriage ; 
and,  by  the  law  of  baron  and  femme,  on  the  husband's 
death,  she  is  entitled  to  her  cboses  in  action,  not  collected 
or  disposed  of  by  the  husband  during'  the  coverture. 
On  what  principle  is  it  then  to  be  accounted  for,  that,  on 
lier  death,  he  should  be  entitled  to  this  judgment  as  ex- 
clusively, as  if  it  had  been  obtained  at  first  in  his  own 
same,  without  his  wife?  By  the  law  of  baron  and 
femnie,  if  the  wife  die  first,  and  her  choses  be  not  collect- 
ed, they  will  belong  to  her  administrator,  to  be  disposed 
of  as  tbe  law  directs ;  but  Melt  judgment^  the  husband 
does  not  hold  as  administrator,  accountable  ibr  it  as  as- 
sets in  his  hands;  it  b^tigs  to  hiin  absolutely.  It  is  ap- 
parent,  then,  that  thisSs  an  exception  to  the  general  rulie ; 
founded,  no  doubt,  upon  the  doctrine  ot  the  jus  accrescendi 
of  joint-tenancy ;  fbr  the  husband  and  wife  are  joint-ten- 
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ants  of  such  jadgments ;  and  when  either  die,  the  whole 
judgment  belongs  to  the  other,  wilbont  liability  to  ae« 
count  to  any  person.  In  some  of  the  states,  the  doctrine  of 
the  jttt  eaxrescendi  is  exploded ;  and  joint*tenants  in  those 
states  are  not,  in  this  respect,  diflerent  from  tenants  in 
common ;  and  eveiy  joint  judgment  stands  upon  the  same 
ground.  As  where  two  merchants  bi  company,  who,  by 
law,  are  tenants  in  common,  obtain  a  judgment,  and  one 
dies;  in  such  c^e,  the  right  and  duty  of  collecting  the 
judgment  belong  to  the  survivor;  but  when  coDected, 
he  must  account  with  the  executor  of  the  deceased  partner. 

So,  wbnre  there  is  a  joint  judgment  in  the  name  of  hus- 
band'and  wife^  the  duty  oi  eollecting  the  judgment  sur* 
yiv«s  to  fam ;  but  as  he  has  no  right  to  bold  the  avails  by 
reason  of  the  ju9  aecmcendi  where  this  doctrine  is  r^ 
je(Md,  be  dittst,  if  we  preserre  entire  the  law  of  baron  and 
femme,  ac«>ant  fot  this  judgment  If  he  be  administrator 
to  his  wife,  it  will  be  assets  in  his  hands  to  pay  the  debts 
of  the  wife.  If  not  wanted  for  that  purpose,  it  will,  in 
England,  by  force  of  the  statute  of  29th  Car.  II.  vest  in 
the  husband;  and  he  will  be  entitled  to  keep  it,  as  he  may 
all  her  clioses,  and  never  account  to  any  person.  In 
some  of  the  states  Uiere  is  no  such  law  as  the  29th  Car. 
11.  and  in  these  states,  I  should  suppose,  that  the  hus- 
band must  distribute  the  avails  of  such  judgment  to  the 
legal  representatives  of  the  wife,  in  such  manner  as  the 
law  directs. 

A  husband  submits  a  claim  in  right  of  his  wife  to  arbi- 
tration^  and  the  arbitrator  awards  a  sum  of  money  on  this 
claim^  to  be  paid  to  the  husband.  By  the  award  the  ori- 
ginal claifi  is  extinguished,  and  a  new  duty  surises  by  force 
of  the  award,  and  that  duty  is  to  be  performed  to  the 
husband.  If,,  then,  th$  husband  should  die  before  the 
money  awarded  is  paid,  it  will  go  to  bis  executors,  and  not 
to  the  wife.  So,  if  the  law  permitted  him,  which  it  does  not, 
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I  Ver.  306.  fo  sue  for  a  debt  chie  to  his  wife  wiAiQut  joining  bee,  «n<t 
he  obtain  jadgmetit  in  bif)  name  alone,  the  money  due  on 

iff 

that  judgment  would  go  to  his  e^^eeutor. 

We  have  seen  that  the  husband  has  power  to  release  aH 
the  cboses  of  tfae  wife  during  the  coverture.  Still,  if  the 
wife  have  an  annuity  for  life,  and  Ae  husband  release  it 
l^  deed  to  the  grants,  the  w%  shall  .have  it  after  hi9 
death ;  for  an  aniotiilj  is  an  incorporeal  hereditament  fof 
Ufe,  which  it  is'out<^  the  power  of  the  hudband  U>te\e^s&e. 

Moor  »t?.     It  is  true,  such  a  release  wifl  have  the  effect  of  discharging 

Co.  Lit.  800.  ^^  grantor  durii^  Ae  Hfe  of  the  husband, 

851.  46.         By  marriage,  the  husband  beeoines  entifled  to  dispose 

s%*.    ^     af  his  wife's  chattels  real,  at  pleasure,  suth  a$  leases  f<^ 

years  and  estates  by  elegit,  statute  merchant,  &e.    ^They 

may  also  be  taken  on  execution  for  his  debt$ ;  and  by  this 

means,  the  tide  is  transferred  (by  operation  of  law)  front 

1  Roll.  841.    the  wifi^  to  the  creditor  of  the  husband. 
418.  '^  ^^^  chattels  real  be  not  disposed  of,  and  the  husband 

1  Ver.  270.  die,  living  the  wife,  they  go  to  the  wife  as  her  choses 
do :  if  the  wife  die  before  the  husband,  they  go  to  the 
husband.  Mark,  in  this  respect,  the  difference  that  there 
b  betwixt  lier  choses  m  action,  and  her  chattels  real. 
The  former,  in  case  of  her  death,  if  not  collected,  go  to 
her  representatives,  and  not  to  her  husband ;  but  the  chat- 
tels real,  upon  such  an  event,  go  to  the  husband  by  com- 

I  Roll.  845,   monlaw.  He  does  not  hold  them  by  force  of  a  statute,  ai 

340  .  . 

administrator,  the  avails  of  which  are  to  be  applied  to  the 
payment  of  the  debts  of  the  wife ;  but  be  holds  them  as 
bis  own  :  it  being  one  of  his  marital  rights  that  his  wife's 
chattels  real,  upon  her  death,  shall  belong  to  hfm  abso- 
lutely. 
If  the  husband  mortgage  the  wife's  term,  and  she  di^ ; 
Plo*  ^63  ^^  equity  of  redemption  belongs  to  him.  The  wife's 
term  is  forfeited  by  attainder  of  the  husband. 
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It  is  frequently  obserred  in  the  elementarjr  writers,  thai 
liu^baBd  and  wife  are  joint*teDants  of  her  leases ;  and  that| 
by  the  jus  accrescendi  of  joinMenaucy,  the  estate  must 
beloBg  ta  the  siurvivor.  If  it  be  true,  that  husband  ftod 
vf^e  are  ID  fact  joiiitrtenaots }  and  if  this  be  the  reason 
why  he  takes  her  cliattels  real  as  survivor,  on  the  death 
of  Ihs  wife ;  it  will  destroy  the  nghl  of  the  hwsband,  as  hus« 
6|md«  to  ber  chattjels  real,  in  those  states  where  the  ju$ 
a€cr6Hendi  is  not  acknowledged  to  be  the  taw  of  the  land* 
Of  oqtirset  #o  tlie  death  of  the  wife,  bet  chattek  real 
must,  in  those  states,  go  with  the  rest  of  her  personal 
prapecty  to  her  administrator ;  and,  in  his  hands,  will  be 
•ssets  to  pay  hew  debts* 

.  But  I  aif^rehend,  that  the  position  of  the  elementary 
writer%  before,  alluded .  to,  is  unsound.  To  constitute  a 
joint^tena^Qyt  the  title  of  the  tenants  must  commence 
at  the  same  time.  They  h<dd  by  one  joint  title,  and 
in  one  right;  and  the  tithK  always  arises  firora  the  act 
of  the.  partie%  and  never  by  operation  of  laWi  The  title^ 
^iueh  the  husband  obtains  to  his  wife's  chattels  real,  bears 
uo  resembbi^:®  to.  a  joiat*tenaoGy$  fpr  the  title  of  the 
wifi^  aoevues^  before  the  title  of  the  husband ;  whereas,  to 
have  constituted  n  joint^tenancy,  it  must  have  occurred 
at  th9  samje  time*    . 

The  wife  is  entitled  jin  her  own  right  in  fee,  whilst  the 
husband  b  entitle  in  her  right  during  coverture*  But, 
U>  c(NRslitute  a  jotnt^tenaiicy,  the  tenants  must  hdid  in  the 
samo  right  The  husband's  r^bt  to  the  chattels  of  the 
wife  arises  from  operartion  of  law ;  but  a  joint-tenancy  is 
ner^  created  by  operation  of  law.  I  apprehend,  there** 
fore,  AdX  the  husband  cannot  be  considered  as  holding 
such  estate  as  joint-tenant  with  the  wife ;  and  of  course, 
that  there  ought  not  to  be  any  difference  between  the 
English  law  and  the  law  of  those  states  where  the  jus  at^ 
crtscendi  of  joint-tenancy  is  rejected,  respecting  the  inter- 
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est  which  the  hushand  takes  ip  the  wife's  chattels  rea]  ; 
for  the  husband's  title  does  not,  in  England,  depend  on 
that  doctrine.  The  reason,  therefore,  (for  any  thing  that 
appears,)  why  the  husband  should  have  the  chattels  real 
of  his  wife,  on  her  death,  is  as  strong  in  all  parts  of  this 
cMntry  'as  in  England.  It  is  a  provision  of  the  common 
law,  I  apprehend,  which  we  have  adopted.  Although  the 
husband  has  the  most  unlii^ited  power  of  disposing  9f 
the  chattels  real  of  the  wife  during  coverture,  so  that  even 
a  lease  by  him,  to  commence  aAer  his  death,  will  be  good  ; 
yet  l^e  cannot  devise  them  away  by  wilL  I  presume  tha^ 
when  a  husband  disposes  of  them  by  lease  to  commence 
at  his  death,  it  must  be  a  disposition  for  a  bona  fide  valua- 
ble consideration.  The  law  will  not  prevent  him  from 
reaping  the  advantage  which  will  arise  from  a  sale ;  but  it 
will  prevent  him  from  disposing  of  them  gratuitously  to 
the  disadvantage  of  the  wife* 

If  the  husband  lease  the  wife's  term  and  die,  the  rent 

is  to  be  paid  to  the  husband's  e«cutor.    It  will  make  np 

Cro.En2.£87.  jjjPgp^Q^g  if  he  had  leased  only  part  of  the  term;  for,al* 

Moor.  395.     though  the  wife,  on  sueh  an  events  13  eptitled  to  the  re- 

f  R^r  344   ^^^^^f  7^^  "^^^  ^*  ^^^  incident  to  the  revemon  of  a  term 
Plow.  418.      for  years.  -  .    .      . 

Bristow  vs.  Heath  was  as  follows.  Husband  takes  a 
wife  who  had  a  term  rfor  twenty  years.  The  husband 
l^ses  it  for  ten  years,  for  an  anawl  rent^  reserved  to  hioi 
^nd  bis  executors;  aiid^  before  the  expiration  of  ti^  t^ 
years,  the  hushaad  dies.  Th^  question  waa,  to  whom  th^ 
rent  was  to  ^e  paid.  Tw^.of.tlvt.jilBtic^abeld  that  ik§ 
rent  was  gone,  «nd  payable  to  .90  person.  The  other 
justice  held  that  the  »?rif<R:wap  ^ntitted...  Tjtey  all  fgre^ 
tj^l^  |h^  executor  was  not  ^nti^led.  I  am  ^gt  able  to  d^sr 
cem  on  what  principle  this  decision  was  founded.  Cer- 
tainly the  hjisband  has  a  right ^o  dispose  of  j^rt,  or  of 

the  whole  of  the  wife'f  tefjoa  Ijy  sale  or.by  jease,  though 

.''  *    —    *  * '  * 
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he  cannot  dispose  of  it  by  will.  If  he  had  sold  It^  the 
sale  would  have  been  valid,  and  the  purchase  money  would 
hare  been  his.  His  leasing  it  for  part  of  the  tenOy  is  a 
disposition  pro  tanto;  and  how  his  reserving  the  rent  to  be 
paid  annually  should  make  a  difference,  I  do  not  perceive. 
that  he  meant  to  appropriate  the  avails  of  it  to  himself  for 
ten  years,  is  apparent,  from  his  reserving  the  rent  to  him- 
^If,  and  his  executors:  and  this  the  husband  has  a  right 
to  do.  It  seems  to  me,  that  the  opinion  that  the  rent 
ceased  was  unreasonable ;  for  the  lease  was  valid-  The 
lessees  ought  not  surely  to  have  the  enjoyment  of  the 
land,  without  paying  the  rent ;  and  the  wife  could  not  be 
entitled  to  the  rent,  for  her  husband  had  disposed  of  the 
term  for  ten  years,  reserving  the  rent  to  himself. 

If  a  wife,  possessed  of  a  term  for  years,  mahy  an  alieni 
her  husband  obtains  no  right  to  dispose  of  this  term*  10  Med,  104. 

The  husband  has  the  same  power  over  leases.  In  trust, 
for  the  benefit  of  the  wife,  unless  given  to  her  separate 
use,  as  over  leases  directly  granted  to  her  $  and  to  the 
profits  arising  from  them,  unless  the  term  be  settled  as  a 
jointure,  or  for  mamtenailce  of  the  wife  after  his  death* 
2Cb.  Ga.86.  Free.  82.  Bulst.  118.  There  see  the 
case  where  a  femme  sole  conveyed  her  land  by  leases  to 
trustees  for  herself,  and  married  and  received  the  rents ; 
part  of  the  avails  she  let  out,  and  took  lands  and  other 
securities,  aaid  died.  The  question  arose,  whether  the  Ver.  7.  it. 
fto^band  most  hold  thb  estate  as  her  administrator,  as  he 
dfd  ir^r  ch6ses }  6>r  hf  his  own  right  as  husband.  It  waft 
idjudged,  that  he  held  such  terms  and  their  avails,  as  hus- 
band, and  need  not  inventory  the  same*.  This  case  is  cited 
In  Hob.  3.  Ther«i  are  cases  in  which  a  different  doci» 
trine  is  holden.  Oro.  Eltz*  466;  Tath.  155.  2  Free« 
man  62. 

Cro.  'ESz,  287,  Foph.  4,  are  authorities  to  prove  that 
nJiusbaiid^s  lease  of  a  term  of  years  belonging  t9  ||ii 
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wife,  for  &  certain  mimbfir  of  f  eais,  to  commeace  inuae* 
diately  on  his  death,  is  valid. 

A  feinine  lessee  for  twenty  yeajs,  marries.  The  hus* 
band  leases- the  &rm  for  ten.  years,  and/lies  before  the 
expiration  of  the  ten  years.  The.  executor  of  the  hus- 
band has  the  rent  for  the  residue  of  the  ten  years,  and  the 
1  Veot.  250.  wife  for  the  residue  of  the  term. 

The  chattels  real  of  the  wife  are  not  only  liable  to  be 
disposed  of  voluntarily  by  the  husband^  but  they  maybe 
taken  on  execution  by  a  creditor  of  the  husband.  Her 
ehoses  cannot  be  taken  oaexecution,  except  her  mortgages, 
which  may  be  taken;  ehoses  being  a  species  of  property, 
P  •  rh  whicli,  upon  the  principles  of  the  common  law,  cannot  be 
418.  sold. 

It  is  said,  that  if  the  husband  charge  the  chattels  real 

1  RoIL  S48.    pf  the  wife,  that  this  shall  not  bind  her. 

If  a  ferame  sole  be  owner  of  chattels  real,  and  be  dis- 
possessed thereof,  and  then  marries  and  dies,  the  husband^ 
never  having  obtained  possession  thereof,  during  the  co- 
verture, is  not  entitled  to  it,  but  it  belongs  to  the  adminis- 
trator of  the  wife,  as  lier  ehoses  do. 

A  possibility  in  the  wife,  to  a  chattel  real,  does  not  vest 
in  tlie  husband.  The  wife  owns  a  term  for  years,  but  is 
dispossessed,  and  marries  and  dies  before  possession  ob- 
tained ;  this  possibility  does  not  survive  to  the  husband, 
but  goes  to  her  administrator.  So  too,  where  the  hus- 
bafid  marries  a  wife,  owner  of  a  term  for  years,  and  who 
had  di^oded  of  it  to  J  S  for  a  term,  if  he,  J  S,  live  so 

fR^i^*  Ab'    ''^^^S-  ^^^^  ^^  a  possibility  in  the  wife,  that  J  S  may  die, 
345.  before  the  term  ends;  and  if  he  do,  ,the  wife  and  husband 

?  f  Jl^'L  ^^^'  being  both  dead,  (he  term  will  not  go  to  the  husbandV 

2  do<  67.  4^0.  executor,  but  to  the  wife's. 

s^o^n*  ^^^'     '^  ^^^  ^''^  ^^  possessed  of  chattels  real,  as  executrix, 
1  BrowD  £69.  the  husband  is  not  entitled  to  them,  although  he  survive 
her. 
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"When  a  term  for  years  is  granted  to  a  trustee  for  the 
use  of  a  femme  sole,  and  she  marries  and  dies,  the  hus* 
band  IS  not  entitled  to  the  ose,  but  the  administrator  of 
the  wife  :  neither  can  the  husband,  during  the  coverture,  Cro.Eliz.  4C6. 
grant  away  the  use  or  charge  the  term  with  incumbrances* 
The  only  benefit  that  he  can  hare,  is  the  usufruct  during 
coverture. 

By  marriage,  the  husband  acquires  the  usufruct  of  all 
the  freehold  estate  of  the  wife,  that  is  to  say,  of  all  her 
lands,  tenements,  and  hereditaments,  which  she  has  in  fee 
simple,  fee  tail,  or  for  life,  durii\g  the  coverture.  This  es- 
tate is  a  freehold  estate  in  the  view  of  the  law,  being  an 
estate  for  life,  since  it  may  by  possibility  last  during  his  ^^'  ^^  '51. 
life ;  and  having  no  certain  determinate  period.  The  fee 
of  the  land,  however,  (where  the  estate  is  a  fee,)  still  re- 
mains in  the  wife;  and  any  injury  to  the  inheritance  by 
trespass,  as  by  cutting  down  trees,  burning  fences,  pulling 
down  houses,  is  considered  as  an  injury  to  her.  If  an  * 
action  be  brought  for  the  purpose  of  recovering  on  ac- 
count of  such  injury,  it  must  be  brought  as  well  in  the 
name  of  the  wife,  as  in  the  name  of  the  husband ;  but  the 
usufruct  is  the  husband's ;  and  for  an  injury  to  that,  as  the 
destruction  of  ctofs  growing  on  the  land,  the  husband 
alone  is  entitled  to  redress. 

In  Palmer  313,  it  is  holden,  that  if  a  wife  survive  her 
husband,  she  shall  have  an  action  of  tre^ass  for  a  treiii- 
pass  committed  upon  her  land  during  coveiiure.  This 
must  be  understood  with  some  qualification.  If  the  tres- 
pass be  of  such  a  nature  as  to  injure  the  freehold,  bh 
pulling  down  a  house,  or  cutting  down  trees,  she  is  en- 
titled to  an  action ;  but  if  it  be  an  injury  done  to  the  em- 
blements, she  can  have  no  action  for  thb,  for  they  do  not 
belong  to  her. 

A  wife  is  lessee  for  life.  The  lessor  afterwards  leases  to 
the  husband  and  wife  the  same  lands  for  their  lives.   They 


BARON  AND  FSAIME. 


aM  sat  joiniP'^Mininiti  ^  for  the  tide  idtikt  wife  accrved  be*- 

fbre  that  of  the  hodMndyand  tiv»  iille  of  jou^t^tteoapls  must 

#<!  Tj«  •«»  ^eenie  at  the  fametime.    The  hH[sJ»axid  holds  the  landi 

^/v«  Ajkm  XW»  u^ 

doriog  cc»reitiire»  io  the  vight  c^  lus  urife  Qoty-^  aptd  aft«c 
her  death,  the  aecood  leaso  mecmeS)  hj  wajr^ef  remaii^ 
der,  for  the  term  of  his  oivsi  life«  A  remainder  most  be 
created,  when  the  particular  estate  is  created^  but  the 
wife's  eftale  was  created  before,  and  it  wotdd  not  com* 
menoe  in  foture,  on  t^e  wife's  death,  for  it  is  a  freebdd 
estate/ 

On  the  death  of  the  husband,  in  the  life  time  of  the 

wife,  the  foe  of  her  la^d  remains  in  the  wife  :    neither 

his  heirs  nor  executors  haire  any  iaterejBt  therein ;  but 

the  emblements  growing  upon  the  land  belong  to  his 

e^flate*     Ahbough  they  adhere  to  the  freehold,  yet  they 

are  riewed,  in  tUs  case,  as  personal  property,  and  vest  in 

his  executors,  who  have  a  right  to  enter  upon  the  land,  for 

Uie  purpose  of  gathering  the  emblements.    When  a  hus«» 

band  is  seised  of  Iwd  in  ri^t  of  his  wife,  and  she  dies 

without  issue  by  him  bom  alive,  so  that  the  husband  has 

C    IM.  SSI   ^^  ®^**te  '^y  courtesy  therein,  and  the  land  descends  to 

]>oct  U  Stu.  the  heir  of  the  wife ;  if  the  husband  has  sown  or  planted 

1  Did.  Cap.  7.  the  land,  be  is  entitled  to  the  emblements. 

On  the  death  of  the  mt^  in  the  life  time  of  the 
husband,  the  real  ^late  of  the  wife,  of  which  $fae  died 
seised,  descends  to  her  heirs  at  kw.  The  husband's  in« 
terest  therein  is  at  an  end,  unless  he  had  by  his  wife  a 
child  bom  alive,  which  could  have  inherited  the  estate,  if 
it  had  be^  alive  at  the  death  of  its  mother.  In  such  case, 
the  husband  woliild  haviB  been  entitled  to  a  freehold 
estate  in  su^  mherituKce  during  his  life,  by  the  court* 
osy*  To  entitle  the  husband  to  an.  estate  by  courte- 
sy, the  wife  myst  not  oi4y  have  a  title  thereto;  but  must 
have  beenjactually  seised,  during  the  coverture  of  an  es- 
tate in  foe  simple,  pr  fee  tail ;  and.  he  must  have  had  by 
wch  wife  a  child  bom  alive,  which  could  have  inherited 
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theeitolt.  TUs  would  be  tlui  ease  in  every  iMtaee  vheM 
the  estate  vna  a  fee  siasple,  and  ia  almost  all  tbm  cases 
wheve  it  waa  a  fee  taH ;  but  if  the  estate  bad  beea  g»vea 
to  her,  and  du»  mail  betrs  of  her  body,  and  tbe  cbild  bom 
alife  had  been  a  fem^fo^  sneh  ohild  could  oot  hare  ioherit* 
ed  the  estate,  and  the  husband  could  not  be  entitled  to 
bis  courtesy.  So,  if  k  bad  beea  given  to  hi&r  and  the 
heirs  of  her  body,  by  her  then  hnsband,  J  S,  and  being 
a  widow,  she  sboakl  marry  A,  and  by  him  have  a  chiU 
bom  alive  ^  yet  sueh  a  cbild  could  not  have  inherited  the 
estate,  and  her  husband  A  eoukl  not  be  tenant  by  the 
OQurtesy.  A  man  cannot  be  tenant  by  the  courtesy  of  as 
estate  in  remainder  or  revenion,  unless  die  particular  es« 
late  be  ended  during  the  ooverture. 

Husband  and  wife  are  entitled  to  land  in  right  of  the 
wife,  of  which  they  are  disseised,  and  the  disseisor  dies^ 
and  tbe  land  descends  to  hia  heir;  the  husband's  right  of 
entry  iqpon  the  land  is  taken  away.  If  the  hnsband  die  r*  •41* 
beibre  tbe  wife,  her  ri^  of  entry  is  not  taken  away.  If  7  H.  7.  Si. 
tbe  vrife  had  been  disseised  before  fifte  was  married,  and 
after  marriage  tbe  disseisor  dies ;  in  such  case,  the  wifeVi 
right  of  entry  is  taken  away ;  for  it  is  said  that  it  was  her 
folly  to  marry  such  a  man  as  eoidd  not  enter.  It  is  diffi- 
cult  to  perceive  more  folly  in  the  latter  tfian  in  the  formef 
ease.  Tbe  true  ground  must  be,  that  she  did  not  enter 
herself  before  lAe  was  married ;  bot  if  such  a  wife  were  a 
minor,  and  having  been  disseised,  bad  not  entered  before 
marriage,  and  tbe  disseisor  die,  and  her  hndband  die,  she 
may  enter.  In  any  of  the  above  cases,  if  the  wife  of  tbe 
disseisor  has  been  endowed  of  tbe  lands,  the  right  of  tbe 
dbs^ee  or  his  wife  to  enter  is  not  taken  away ;  for  tbe 
mfe  of  the  disseisor  isno^  in  by  descent ;  she  is  in  imme* 
diately  by  the  husband,  and  is  not  the  heir  by  a  title.         ^^'  ^♦^  *^' 

By  the  tenure  of  gavddnd,  it  is  n^x  necessary  that  tb^ 
husband  should  hare  by  his  wife  any  chHd  to  entitle  him 
to  courtesy. 
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W^re  it  not  too  late' to  agitate  the  question  in<3onnect- 
kut,  after  we  hare  so  Jong  adopted  flic  common  law  idea 
on  this  subject,  perhaps  it  might  be  sttcees^fuUy  contend'^ 
ed  htere,  that  the  birth  of  a  child  was  not  necessary  to  en- 
title the  husband  to  the  courtesy ;  for  our  lands  are  holden 
tinder  the  charter  of  Car.*  IL  by  gavelkind,  under  which 
tenure  the  birth  of  a  child  is  not  necessary  to  entitle  the 
husband  to  his  courtesy.  The  tenure  is  not  altered  in  this 
respect  by  any  statute,  as  it  is  in  case  of  dower  and  descent 
ef  lands ;  it  would  seem,  therefore,  as  if  it  must  remain  as 
it  originally  was,  unless*  usage  to  the  contrary  is  to  prevail. 
By  gavelkind  tenure,  lands  descended  m  equal  shares 
to  all  the  male  children,  to  the  exclusion  of  the  females. 
In  this  state,  we  have  a  statute  letting  in  females  to  inherit 
with  the  males ;  but  if  we  had  no  statute  upon  the  subject, 
would  not  the  law  of  gavelkind  descent  be  our  law? 

A  fern  me,  when  sole;  mortgages  her  estate,  and  then 
marries.  She  dies,  and  the  mortgage  was  not  redeemed 
daring  the  marriage  ;  the  husband  shall  have  his  courtesy  j 
the  land  is  considered  in  equity  as  a  pledge,  and  the  mort- 
gage does  not  alter  the  possession  of  the  mortgagor. 
'  It  has  been  a  litigated  question,  whether  a  maii  could 
be  a  tenant  by  the  courtesy  of  a  trust  estacte.  It  seems 
to  have  been  settled,  when  the  doctrine  of  uses  were  in 
vogue,  that  an  husband  eottld  not  be  tenant  of  an  use,  and 
Doct  &  Stu.  as  trusts  were  in  the  room  of  uses,  and  indeed  were  the 
^^'  same  thing  revived  nnder  a  new  name,  it  was  ut^ed  that 

Dyer  9.  *  there  could  be  no  courtesy  of  a  trust  5  •  but  by  more  mod*- 
4  Inst.  Z7.  em*  decisions  it  has  been  settled,  that  a  husband  can  be 
SP.Wms.  229.  tenant  by  the  courtesy  of  a  trust  estate.  A  husband  can- 
1  Atk.  607.     not  be  tenant  by  the  courtesy  of  the  sefmrate  real  estate 

8  do.  695.       of  the  wife. 

1  Ves.  298.         When  a  woman  leases  her  lands  for  rent,  «&d  marries, 

the  budnmd  is  entitled  to  the  rent,  for  tliia  oomesin  lieu 

of  the  inyprovement  of  the  land,  and  is  indeed  the  u^u- 
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fruct :  and  if  the  himhaad  die»  and  rent  be  inaixearywbjch 
accnied  durii^  coverture,  such  rent  belongs  to  the  exec- 
utor of  the  huabaQd. 

If  a  fexnone  lessor  many,  the  fauabaad  ia  entitled  to  re- 
ceJre  the  rent;  and  it  ia  laid  down  in  Palmer  210,  that  ai 
payment  to  the.  wile  shall  not  discharge  the  lessor,  al- 
though he  had  no  notice  of  the  marriage.  Such  a  decis- 
ion is  destitute  of  principle.  ^  When,  by  contract,  a  per- 
son is  bound  to  pay  money  to  another,  the  payment  is 
well  made  to  the  person  with  whom  the  contract  is  made, 
until  the  debtor  has  notice  that  another  has  a  right  to  re- 
ceive the  money.  This  is  the  rule  in  all  other  cases ;  aad 
I  can  perceive  oo  reaspn,  why  this  case  should  be  aa  ex** 
ception  to  a  rule  so  reasonabJe.  If  there  were  any  rent 
ia  arrear,  that  accrued  before  coverture,  this  rent,  like  all 
other  choses,.  would  belong  to  her  upon  the  principles  of 

common  law :  but  by  a  statute  of  Henry  VIII.  such  ar- 

•  111.  1  RaB. 

rears  are  given  to  toe  nusoand. 

At  common  law,  no  laches  are  imputable  to  a  wife,  to 
bar  her  entry  on  land  descended  to  her ;  yet,  for  non-pep> 
formance  of  a  condition  annexed  to  an  estate,  laches  are 
io^utable*  As  when  a  wi^  Js  enfeoffed,  reserving  rent ; 
and  for  non-payment,  a  right  of  re-entry  a(HM*ues  to  the 
grantor;  if  the  rent  be  not  paid,  she  leses  her  estate*        -  ^o*  ^^  ^^^ 

lo  lUs  and  the  preeei'mg  ob^er,  we  have  seen  that, 
by  marriage,  the  whole  personal  estate  of  the  wife  ia 
possession,  is  by  law,  transferred  to  the  Ji«isb»id ;  that 
her  persomd  estate  in  action,  is  entirely  at  his  disposal 
during  the  coverture ;  that  he  cannot  devise  such  estate  3 
and  in  the  event  of  his  death,  it  survives  to  her ;  and,  af« 
ter  p^ing  her  debts^  must  be  distribated  t»  her  next  of 
kin,  if  a  certam  statute  had  not  vested  in  the  husband,  an* 
absolute  title  to  the  residuum  after  debts  are  paid;  that 
her  chatteb  reii  are  at  his  -disposil  during  coverture,  lia^ 
ble  to  his  debts,  and  on  her  death  belong  to  him  absa- 
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Idtdy,  t!9  huslmwi,  and  not  as  administi^tdr ;  neither  eaii 
he  devise  them  from  het;  that  lie- is  entitled  to  ^e  nsn*' 
friict  of  ber  reii  estate  doring  the  eorerture,  and  majr  be 
entitled,  on  the  death  of  his  wife^  to  her  real  ^tate,  du- 
ring his  life,  by  courtesy. 

Where  husband  and  wife  are  jointt  tenants  for  life,  and 

the  bnsbttnd  sows,  and  dies  before  sererance^  who  is  entt* 

tied  to  the  emUetnents ;  the  husband's  executor,  or  thd 

.  ^ife  f    Respeeting  this  question,  the  authorities  are  con- 

tradietery.    The  principle  which  governs  in  the  ease  of 

emb)einents,  I  apprehend  must  settle  this  question,  wit^^ 

out  diffi^ty«      In  all  olAer  cases,  if  the  tenant  sow,  add 

bis  InteroBt  in  the  estate  is  determined  before  severauce, 

and  this  o>otidd  ne%  be  foreseen  by  hhn;  or  was  not  dcme 

by  bis  own  act,  the  tenant  has  the  emblements,  and  not 

the  owner  of  Ae  land.     If  tenant  iat  will  sow,  and  the 

lessor  determine  the  estate,  and  the  tenant  at  Will  die,  his 

executor  b^  mgress,  Soc.  to  take  the  emblements,  and 

not  the  lessor;  but  if  tenant  at  will,  by  his  own  act,  had 

deiertalnM  the  estate,  the  le^or  would  have  been  enti- 

Cro.  Elia.  si.^**"     ^^  tenant  for  years  sow,  aad  his  estate  determine 

]RoH.Ab.7S7.  before  severance,  the  reversioner  fa&s  the  emblements; 

Cro^  Car.  515.  ^^  ^Ws  he  might  have  foresceh.    If  tenant  fot*  life  sow, 

Godb.  189.     iffid  (fie  before  severance,  hb  desith  is  the' act  of  God. 

Stiles  279 

and  the  tenant  codd  not  have  foreseen  it;  and  in  that 

ease,  the  executor  <>f  the  tenant  for  life  has  the  emblem-' 
ents.  In  this  case  the  husband  sows;  he  could  not  have 
foreseen  his  own  dieath,  and,  of  coufse,  for  the  same  rea- 
son as  in  the  other  cases,  his  executor  is  entitled  to  the 
emblements.  If  a  femme  soh  seised  in  fee,  sow,  marry^ 
and  the  husband  die  before  teverance,  the  widow  is  enti- 
tted  to  the  emblements;  not  because  the  land  b  now  at 
her  control ;  but  the  case  of  emblements  is,  like  choses 
in  action,  not  reduced  to  posse^on  until  severance. 
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ladieState  of  Comiecti^aty  atino  in  tbe  wife  is  iMt 
Js^tOQ^mry  to  eolide  Ifae  hiuiwiid  to  tbo  f«Me  by  tlio  cow 
.tes)r.    lo  4  Day,  305,  diere  is  a  cmo  where  tbk  point  was 
^^tenpioed.     The  optajoa  gEFeo  on  that  quettien*  in 
wbich  seven  of  the  Judges  concnned,  waa  as  follows. 
■    "  It  is  ^d  that  tninecessarf  dep^utavea  irom  the  eom- 
xQon.lawrare  not  to  be  fr^pnred;  that  by  meh  flMaai» 
every,  thing  is  rendei^  uncertain.    I  am  fidly  of  opinion, 
that  &W  mexiins  of  our  law  are  mor^  importent,  than  that 
of  stare  decisis ;.hni  it  must  be  acknowledged  by  all,  that 
Qur  system  of  law  reppectii^  real  property,  i%  in  many 
instance^:,  very  diffeient  irom  the  £n^h  system*     We 
b^ve  in  some  instai^ces,  when  we  have  adopted  the  prin* 
ciples  of  the  English  law,  extended  then  to  cases,  wfaick 
by  the  adjudications  pt  the  English  courts^  have  not  been 
sujp;posed  to  fall  within  the  governing  principle :    In  oth* 
er$  we  have  adopted  entirely  diflbrent  princ^plei;  and,  in 
all  such  cas^  where  tins  has  been  done,  which  are  pari 
ratione  m}h  thos^  already  settled,  if  yte  rejeet  our  owi^ 
and  adopt  theirs,  we  shall  mar  the  symmetvy  of  our  law. 
7ho  pre^seryation  of  symmetry  in  our  law  system,  I  also 
view  as  a  mo^t  important  consideration.    In  England,  it  is 
npt  sufficient  that  a  man  is  proprietor  of  real  property 
and  has  a  perfect  right  to  it  when  he  dies,  to  cause  it  to 
descend  to  bis  heir  at  law.     No:  he  must  be  actually 
seised  thereof.    The  maxim  is  seisiTia  facU  stipitem;  and 
the  person  that  is  heir  to  that  property,  will  be  heir  to 
hiin  last  seised.    If  A  should  die^^  who  owned  Whitcacre, 
wfuch  descended  to  him  from  his  father,  but  has  not 
been  actually .  seised,  leaving  B  a  brother  of  the  half 
blood,  and  C  a  sister  of  the  whole  blood,  this  estate  can*- 
not  descend  to  C,  his  sister  and  heir ;  for  B  being  of  the 
half  Moodj  cannot,  by  their  law,  be  heir  to  his  brother; 
yet  the  estate  ^\rill  descend  to  B,  who  is  heir  to  his  father, 
who  was  last  seised.      If  A  had  been  seised,  the  estate 
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vmM  bave  deseefldb^  to  C.  'The  jBiixkB'  teiiin^fack 
9tipiiem  is  w^mnyieMmg  maxim  of  tbeirlaw,  and  g&fmm 
lite  dts^nA  of  {Nrepeity.  But  ^is  »  not  our  taw.  It  |$ 
settled  that  it  diafideseead  to  tho  heirs  of  him  mho  ovm» 
the  property,  whether<he  -was  aeiied  or  not^  Seisiii  dt- 
reets  the  deseeot  of  prc^ertj  with  them :-  owBenhip  wiA 
ti9.  By  dke  EogHsb  Itaw^a  deriae  wiH  aof  operate  oil^  real 
property,  «£  which  the  devisor  is  dissetsed.  .  SeisD  is  an 
indi^eiisahle  refjinsite,  to  give  efleet  to  the  device*  A 
devise  by  our  law,  in  good,  though  the  devisor  ia  disseised. 
Seisin  is  necessary  in  their  hcw^  and  ownership  is  siifficieiit 
in  our  law.  We  have  always  considered  ownership  ^ 
giving  a  right  to  possession  bf  real  property,  as  much  so, 
as  ownership  of  personal  property.  Ownership  in  the 
one  case,  draws  arftisr  itthe  possession,  as  much  as  in  Ibe 
other  case.  Whenever,  with  us,  a  light  of  possessiofa 
is  lost,  all  title  ahd  ownership  is  lost  So  the  statute  of 
limitatioilr  respecting  lands,  has  always  been  construed* 
The  statute,  in  the  wordr  of  it,  does  not  take  from  the  ori*- 
ginal  proprietor  bis  title  j  it' only  tolls  his  right  of  entry. 
Yet  this  statute  has  always  bee£i  considered,  as  barring 
sdt  claim  of  title,  whilst  the  same  words  in  the  Englistf 
statute^  have  been  considered,  not  as  having  any  effect  on 
the  title,  but  only  on  the  right  of  entry  j  and  the  land 
may  be  rccov<ercd,  by  a  fc^nn  of  .proccjeding  proper  for 
such  case.  The  English  law  distbguishes  between  ^ 
right  of  possession,  and  a  right  of  prpperty ;  but  our  law 
does  not.  Whereyer  there  is  a  ri^t  to  real  property, 
thejrp  is,  gf  course,  a  rig^t  of  possession ;  and  the  statute, 
which  takes  away  the.  right  of  possession,  takes  away  the 
right  of  property..  And  this  is  the  reason  why  this,  stat- 
ute has  i-eceiveid  a  construction,  altogether  different  from 
tlie. construction  given  to  the  English  statute;  and  this  is 
perfectly  antilogous  to  every  other  case  of  real  property 
in  this  state.      Wherever  you  find  a  i-ight  of  property, 
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dier d' yott 'fiod  ao^  of  p^sgeMJoa;  vad*^  tWcooae- 
qoeotces  of  iHmenb^  attendiBg  it,  whieb  yen  find  ia 
Eflglaad,  wbcre  tliefe  is  ao  actual  BeiBio.  Aad  <«i  the 
odKT  band,  ivbere  there  is  no  rii^t  of  poaiewion*  there 
sr  no  ownerlhip.  So,  in  this  case ;  llaiy  Goldeari  the 
wife,  itadlidetoftekild;  aiMdt)ioaghkiota€liii%9ei8ed» 
iter  busdnad  «ci)uii«d  ike  same  rights  on  her  death,  as  if 
she  had  been  seiaed*  Sisee  seisin  is  nd  neeessvy  i^ 
case  bf  descent  to  the  heirs,  neither  is  it  necessaijF  to  pass 
Isolds  bjr  devise.  Why  should  it  be  tfaoi^t  iieeessarir  to 
the  husband^s  tide  by  the  courtesy?  The  decision  of 
the  coort  in  this  case,  is  no  departure  from  fixed  rules 
«id  precedents.  The  En^ish  law  req^ecting  the  efica* 
cy  of  seisin,  has  long  sim^  been  departed  jGxnn ;  and  to 
adhere  to  it  m  this  case,  would  mar  the  symroetiy^of  oar 
law.  The  English  law  requires  the  seisin  of  the  wife ;  it 
therefore  became  a  question,  whether  the  husband  could 
hatre  the  eomtesy^  In  the  following  case,  A  deyised 
Wbiteaere  lo  his  executors  for  the  payment  of  his  debts, 
and  imtil  his  debts  were  paid*  He  had  an  only  child,  fi, 
a  daughter :  she  married C;  the  executors  entered;  a 
liriDg  child  was  the  fruit  of  the  marriage,  and  B  died ; 
the  court  determined  that  the  husband  was  entitled  to  the 
courtesy. 

In  England,  if  persons  matry  who  by  law  are  incapar 
ble  to  contract  matrimony  together,  and  the  wife  die  be. 
fore  the  marriage  has  been  annulled  by  sentence  of  court 
dtirnig  her  life  time,  the  husband  is  entided  to  his  cour- 
tesy. Thus,  where  the  parties  are  related  to  each  other 
within  the  Levitical  degrees  ;^  such  marriage  may  be  an- 
nulled during  the  life  of  the  parties;  and  after  sentence  of 
court',  it  is  considered  as  void  ab  initio  ;  and  the  issue  are 
bastardized.  In  Connecticut,  such  persons  cannot  marry 
together,  except  that  a  widower  may  marry  the  sister  of 
his  deceased  wife;  the  niarriage  is  utterly  void,  without 
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anj  proof  from  the  seotence  of  a  court ;  so  that  there 
can  be  no  courtesy  in  case  of  such  marriage.  Thi» 
must  be  the  case  in  eveiy  State  in  the  Union,  where  such 
marriages  are  made  void  hj  !&w,  and  a  sentence  of  some 
court  is  not  necessary  to  furnish  CTidence  of  their  being 
Toidw  Where  the  law  foHndasoeh  marriages,  and  inflicts 
a  penalty  upon  the  pencms  so  marrying,  but  does  not  de- 
clare them  void,  I  should  suppose  that  the  issue  of  such 
marriages  were  legitimate,  and  that  the  husband  would  be 
entitled  to  his  courtesy/' 


'  f     ' 


■  * 


'.♦ 


.  lU. 


The  Wife's  Portion  of  her  HusbanJ^s  Estate  on  his  Death^ 
under  the  Statute  of  Distributions :  Her  Paraphernalia : 
Her  Right  of  Dower  in  his  Real  Estate :  And  of  Join" 
ture. 


Wc  will  now  inquire  what'adraotages  the  wife  may  gaini 
eyentually  by  marriage^  in  point  of  property,  during  the 
coverture.  She  gains  nothing  during  his  life ;  but  upon 
the  death  of  her  husband  intestate,  she  is  entitled  to  one 
tliird  part  of  his  personal  property,  which  remains  after 
paying  the  debts  due  from  the  estate  of  the  husband,  if  he 
left  any  issue;  but  if  he  left  no  issue,  she  is  entitled  to  one 
half  of  the  residuum  of  the  personal  estate,  after  the 
debts  are  paid ;  but  the  husband,  if  he  had  chosen  so  to 
do,  might  have  devised  such  estate  from  her.  This  right 
of  the  wife  is  founded  upon  the  statute  of  distributions,  in 
the  English  law,  and  I  believe  univeisally  adopted  in  the 
United  States.  There  is  one  species  of  persona]  property 
in  which  she  acquires  a  different  interest  from  that  which 
she  may  acqure  in  his  other  property,  which  is  termed  her 
paraphernalia.  This  is  of  two  kinds :  the  first  consists  of 
her  beds  and  clothing,  suitable  to  her  condition  in  life ; 
the  second  consists  of  her  ornaments  and  trinkets,  such  as 
her  bracelets,  jewels,  her  watch,  rich  laces,  and  the  like. 
As  to  the  former,  they  cannot,  with  propriety,  be  consider- 
ed as  his  estate,  for  they  are  not  liable,  upon  the  princi- 
ples of  the  common  law,  without  any  aid  from  any  statute^ 


a  Atk«  870. 
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to  the  pajrment  of  hb  debts^  and  never  ought  to  be  inveiH 
toried  as  part  of  his  estate :  neither  can  they  be  devised 
from  her  by  wilL  As  to  the  second  idnd,  these  oomot  be 
devised  from  her  by  the  hudhatid,  though  be  may  take 
&em  from  her,  and  diq)ose  of  them  during  the  cover- 
ture :  On  the  death  of  the  husband,  they  vest  in  the  wife, 
liable,  indeed,  to  be  taken  by  the  executor  of  the  hus- 
band, for  the  payment  of  hb  debts^  provided  that  there 
are  not  sufficient  assets  beside  to  discharge  his  debts: 
but  the  whole  of  the  personal  estate  must  be  exhausted, 
before  any  resort  can  be  had  to  them  by  the  execu- 
tor ;  her  right  must  yield  to  that  of  creditors  5  but  in 
no  instance,  to  that  of  volunteers,  for  her  parc^hemalia^ 
can  never  be  taken  to  pay  legacies.  If  the  debts  be  paid 
without  the  aid  of  the  paraphernalia^  they  become  hers 
absolutely,  and  are  not  reckoned  to  make  any  part  of  her 
share  to  his  personal  estate,  when  He  dies  intestate. 

She  is  often  viewed  as  a  creditor  to  her  husband'^  es- 
tate, in  respect  of  her  paraphernalia ;  as  when  the  liusi 
band,  in  his  life  time,  being  under  a  necessity  of  raisins 
money,  pledges  her  jewels,  Ssc-  and  dies,  leaving  personal 
property  more  than  sufficient  to  pay  his  debts,  she  shall 
9  Atk.  S95,  have  aid  of  this  personal  estate  to  redeem  her  parapher- 
nalia thus  pledged.  So  too,  where  real  estate  is  devised 
for  the  payment  of  debts,  and  the  executor  takes  the 
paraphemaliay  on  account  of  a  deficiency  of  assets  in  the 
personal  fund  to  pay  the  debts,  she  shall  have  the  same 
right  against  this  estate  so  devised  for  the  payment  of 
debts,  to  refund  to  her  the  real  value  of  htr paraphemaiia^ 
as  a  creditor  can  have,  who  is  not  paid  his  debt,  for  the 
want  of  assets.  Where  a  real  estate  is  given  y in  trust 
(whether  by  deed  or  will)  for  the  payment  of  debts,  if 
h^T  paraphernalia  be  taken  by  the  executor,  she  shall  be 
considered  as  a  creditor  to  the  value  of  her  paraphernalia* 
So  too  where  the  pei^onal  estate  has  been  exhausted  by 


speciiJtPf'arecKten,  who  Mght  biate  gMe  against  th( 


ifthej  bad  ehosen  so-  ta  do,  e<piity  wiK  direct  that  the  |  Atk.s69. 
wife  AM  fltftod  in  Aeplace  ef  specialty  creditors  as  to  ^  P-  ^*  '^^ 
tbe  real  assets.    On  ippliealion  to  ehaacerjr,  the  court  wiH  ^  do.  ^44. 
mt  suflfer  ibe  pfihjg^h^fnaUa  of  tbe  wife  to  be  taken  by  a 
q^iatof  creditor,  if  there  be  veal  assets  snficient  b  the 
bsjpds  ot  an  heir  or  devise* 

If  tke  wife  never  take  her  pare^fhemaKa^  ihe  executor 
has  no  claim  upon  them,  as  part  of  Ae  estate  of  the  tester 
tor,  .any  more  iban  a  straager,  unless  he  wants  them, 
thresh  a  deficiency  of  >a88ets  to  pay  debts. 

In  some  of  tbe  states^  tbe  real  estate  of  the  husband 
constitutes  a  Aind  for  tbe  paj'ment  of  debts  of  every  de- 
sctipiion,  after  Ae  personal  ebtate  is  exhausted  for  that 
purpose.  This  is  done  in  Connecticut,  by  tbe  executor's 
application  to  the  court  of  probate,  in  the  district  where 
the  deceased  dwelt ;  who,  by  law,  can  give  power  to  tbe 
executor  to  seS  the  real  estate  of  the  deceased,  or  so 
nnich  of  it,  as  will  raise  the  necessary  sum  for  the  pay* 
ment  of  the  debts.  In  some  of  the  states,  the  application 
is  to  the  le^ature,  who  give  the  same  power;  and  the 
money  arising  from  the  sales,  is  assets  in  tbe  hands  of  the 
CKCutor.  Would  it  not^  therefore,  be  necessary,  in  such 
states,  that  the  whole  of  tbe  real  as  well  as  of  the  personal 
estate,  should  be  exhausted  before  the  executor  could  re* 
sort  to  tbe  parapkemdia  of  the  wife  for  the  purpose  of 
paying  debts? 

By  the  death  of  tbe  husband,  the  wife  becomes  entitled, 
during  her  life,  to  one  third  partjof  the  real  estate  of  in-  ^®'^*''' 
heritaace  of  which  tbe  husband  was  seised  during  the  co- 
verture. This  estate  is  termed  dmoer.  Of  this,  the  husband 
cannot  deprive  her  by  will;  nor  can  he,  by  any  convey- 
ance, unless  her  consent  be  manifested,  by  joining  with 
him  in  tbe  conveyance.  It  is  not  necessary  that  there 
should  be  an  actual  seisin  of  the  husband ;  a  seisin  in  law 
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is  abundantlj  suffic^^t;  aiul  the  esl^i^  m^ist  1^  such  ai|  one 
as  h^  issM^,  if  she  hod  any,  loighft  have  inherited. 
^  If  the.  husband,  after  marriage,  should  lease  foryei^is, 
al)  his, estate,  fay  the  Knglish  law,  the  wife  mi^t  he  endow- 
ed^ though  the  t^rm  has  not  exjfred;  and  after  her  estate 
is  at  an  end,  if  the  term  has  not  expired,,  the  leasee,  shall 
.  again  have  the  land  of  which  the  wife  w^  endo.yred*  ■  I 
apprehend  ^e  law  in  Connecticut  must  be  the  same,,  for 
^Itbough  a  wife  be,  not  endowed  of  the  land,  w^xich  thie 
husband  sells;  for,  of  such  he  did  not  die  seised  or  po^ 
sessed,  which  our  law  requires ;  yet  in  this  ca3e>  he  did.die 
seised  and  possessed,  in  the  eye  of  the  law;  for  the.les- 
Co.  Litt.  46.  see's  possession  was  his  possession. 

The  heir  at  law,  within  a  certain  limited  time,  is  obli- 
ged  to  assign  to  her,  her  dower;  and  if  he  neglects,  is  conji- 
pellable  so  to  do  by  legal  process. 

In  Connecticut  the  law  is  different  in, some  respects. 
The  variations  in  our  law  from  the  common  law  are  pro- 
duced by  a  certain  statute,  which  gives  dower  in  no  es- 
tate^ but  such  of  which  the  husband  died  sensed.  Dowe'' 
is  also  set  off  to  the  widow  by  the  judge  of  probate,  who 
appoints  two  or  three  judicious  freeholders  to  set  it  off  to 
the  widow,  directing  them  to  return  their  doings  to  the 
court  of  probate ;  which  return,  if  accepted  by  the  court* 
establishes  the  widow's  rig^t  to  the  land  set  off. 
.  This  estate  in  dower  may  be  barred  several  ways;  as 
where  the  husband  is  an  alien,  &c.  A  wife  vfho  ia  an 
alien  cannot  be  endowed,  unless  ns^turalined  by  act  of  par- 
liament. 

She  may  be  endowed,  if  she  is  created  a  denizen,  of  all 
the  lands  of  inheritance  of  which  the  husband  was  seised 
at  the  time  she  became  a  denizeni  and  of  those  which  he 
afterwards  purchased ;  but  not  of  those  whipb  he  convey- 
ed away  before  she  was  created  a  denizen. 
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A-w«nttiivlio  iabjibree  eiriried awaf ,  vaA  nrarried 

agaiiBt  her  consent,  w91  not  be  eatMed  to  dower,  er^n  if 

flbe  aAsrwards  coiiMiits  to  Kre  wifli  bim  who  carried  her 

away  by  force.    A  statute  of  Richard  II.  disables  har 

fivin  daiflaylAg  d^wer.    The  real  groand  of  her  disaUlitjr, 

i  apprehend,  is,  diat  sQoh  a  marriage  is  Yo(d ;  notwith- 

'staiidifig  some  dicta  to  the  contrarf .    For,  a  marriaga 

ov^t  n^vet  to  be  deemed  valid  where  there  is  no  eon- 

scftiti    Ilr  this  is  a  correct  view,  the  statute  is  ooijr  in  af* 

fttmance  of  the  common  law. 

Dow^r  may  dso  be  barred  by  the  elopement  of  the  wife 
with  an  adulterer.  This  is  not  a  pronsion  of  the  com- 
aaon  law,  bat  by  the  itatofe  of  tVestmiaster.  Tet,  if  there 
is  a  volantary  reconciliation  on  the  pait  of  the  husband 
and  wife,  she  shall  be  entided  to  dower.  If  the  recon- 
oiaitida  was  the  effect  of  ecclesiastics^  coercion,  she 
widQid  not  be  entitled.  2  Ins.  435.  Such  elopement  is 
ito  forfeiture  of  jointure,  nor  wiD  it  discharge  the  hus- 
band from  a  performance  of  marriage  articles.  Elope- 15  y^s.  449. 
m^at  with  an  adulterer,  thoiigh  a  bar  to  dower,  is  no  di^ 
charge  of  articles  rf  i^eeraent  to  setde  a  jointttfe.  The  ^P-^*"*-**'- 
statute  of  Westminster,  which  makes  elopement  with  an 
adulterer  a  bar  of  dower,  has  made  no  provision  respect* 
ing  jointure  and  marriage  articles.  Jointure  was  not  then 
known,  and  articles  seldom  used.  Bat  the  most  usual 
method  of  barring  dower,  i%  by  settling  a  jointure  on  the 
wife  in  lieu  of  dower.  If  a  suitable  jointure  be  settled 
tm  the  wife,  before  marriage,  Aia  wiH  prevent  the  wife 
from  taking  dower  in  the  husband's  estate.  A  jointuaa 
must  consist  of  real  property,  that  is  to  say,  it  must  be  a 
4ee  simple,  fee  tail,  or  an  eiffate  for  the  life  of  the  wife' in 
lands.  If  an  estate  be  given  t6  the  wife  fer  the  life 
of  another,  or  the  lives  of  ever  so  many  persons ;  it  is  no 
jointure,  for  it  mu^  bfe  for  her  life.  If  it  be  given  for  a 
term  of  years  ever  so  long,  say  one  hundred,  it  is  not  a 
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jinnjture  lb  bwr  b^r  pfh^r-  dower. .  A  teem  o  'yemr,. 
in  the  view  of  the  law,  is  a  leas  estate  jtlivD.aa  esMe  fisr 
life.  It  i^a  cl^atteLoiilj.;. wbile  an  estati?  for  life  it  a  free- 
.^old  estate. 

pow€r  mfist  be  so  ereiaied;  tbat  the  vsife  sballbetenti- 
4^  tp  the  ^lyoyioent  of  it  imn^ediately  on  tba  dsatb  of 
the  busbandl,  and  it  must  be*  a,  competent  settlement;  it 
ipu^t  be.4i  cooTeyaace  tp.ber,.  andnot  to  a  tn^ste^.  9jutta 
diiierQat  ride  pteyai^  ia  chaacery.  A  trust  has  there 
been  holden  a  bar  of  dower,  when  settled  as  a  jqinture. 
Sptoa,  an  agreement  to  settle  lands^a^  a  jointure,  h$$  in 
clianc^iy  been  holdei\  a  bar  of  dp^er,  Tbat  flktruftes 
tate  sbouI(|,  if  settled  in  the  wife,  be  a^bar  of  d^i^er,  is  dt^- 
rectly  opposed, to  tbe.ruler  of  law,  and  furnishes  aninr 
^ftance  where  chanoeiy,  (¥(ithput  the  aid(of  Ihe  legidatUM, 
^akes  lav.  That  an  agreament  to  s^ttl^  a  joiatare^ 
where  the  jpiiit^r«  is. specified,  in  j^o  agpeameiit,  sboald 
.^.a  bar  of  dower,  proceeds  on  tb^  well  k|iowQ.maxi«i,.€f 
equity,  that  what  is  agreed  ^o  be  dpne  is  ^^onaid^nsd  as 
jdone^;  aodcbancery  wiUcompf^  a  spe^ificff  erfoiRnance 
of  Buch  agreement  .  3  Bro.  Pari.  Ca.  432^ 

K  the  widow  rejei^t  her  jointure,  on*  ther  ground  tba(^ 
Si  is  not  Gpmpetent,  this, question  mVist  be  determiiied  tiy 
a  court 

j  Whether  a  joiqtiire  depends  for  its>  y^iil^  on.the  cpnr 
tract  of  the  wife,  has  been^a  litigated  questtoo*  If  it  doei^ 
it  i&  observable,  Uiat^  a]tl)ou^  the  wi(e  is,  at  ftm  tkne  of 
die-  C4Mstract^  ^vt  juris f,  under  no .  actual  or  pcesumied  <?or 
€S€ion  o£  the  husband;  yet  i^e  shall  not  be  boldea  tci  hff 
contract,  if  she  hai^e  made  an  improvidfinl.bargain,  wbep 
under  the  influence  of  that  unbounded  ooiifidence  whick 
a  female  is  disposed  ta  place  in  tbn^  honourable  intentions 
of  her  suitor. 

ft  has  been  a  question  much  agitated  in  the  En^sh 
^ourts,,whetfaer  a  jointure  settled  on  an  iniSuit  wife,  beA^ra 
marriage,  was  a  bar  of  dower.    This,  was  never  settled 
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nmtil  fhe  ease  of  the  Eiirl  of  Bucks  vs.  Drury,  3  Bro. 

Pari.  Ca.  where  it  was  determined  to  be  a  bar  of  dower. 

^Hie  judges  who  denied  that  it  was  a  bar,  went  upon  the 

ground,  that  the  wife  bting  a  minor,  was  not  sui  jurist  and 

could  not  be  bound  fay  her  contract.    Those  who  decided 

that  it  was  a  bar,  proceeded  '^n  the  ground  that  a  jomture 

was  not  a  contract  fbr  a  provision  for  the  vafe ;  but  was 

a  provision  by  the  husband  for  the  wife,  which  be  had  m 

rig^  to  make ;  that,  when  made,  if  it  was  a  competent 

Ihrelihood,  it  would  bar  the  wife  of  her  dower ;  and  that 

no  coBsequenees  eoidd  be  drafwn  from  the  privilege  of  the 

iafiuit  wife  to  avoid  her  contract;  for  the  law  was  die  same 

i?4iether'the  wife  was  an  adult  <or  infant     In  neitiier 

case  would  a  jointure  bar  the  wife  of  her  dower,  if  it  was 

not  a  competent  livefihood;  and  in  boA  it  would  bar  her, 

if  it '  was  a  eomrpetent  livel3)o6d.    This  much  iitigated 

'^qaestion  was  determined  in  the  House  of  Lords,  when 

Gorid,  Parker,  and  Pratt,  delivered  their  opinions,  that  Am 

wai^not  banned,  viewing  a  jointure  as  a  contract,  and  her, 

ad  being  a  minor,  not  boond  by  her  contracts;  wUIst 

Lord   Hardwick,    Lord  Mansfield,  Wihnot,  Bathurst, 

Adams,  and  Smyth,  delivered  their  opinions  that  she  waa 

blQn«d;  'beaaii8e,'a9  Lord  Mansfield  declared,  a  jointure 

was  exprwinane  hemimsj  and  net  ex  c^mtraeiu* 

Admitting  that  the  consent  9S  the  wife  wasmecessaqr 
to  render  a  jointure  valid,  might  it  not  be  successfully  ar- 
gued, that,  nifce  a  minor  wife  is  oen^ietent,  at  least  with 
.  consent  of  parents  and  guardians,  to  contract  marriage, 
wWc^  is  the  principal  contract,  she  might  contract  re- 
specting a  jointore,  wbioh  was  only  ancillary  to  the 
•ontraotf  If  she  were  under  certain  circumstances  $ui 
Juris i  to  enter  into  ^  principal  eotitract,  it  seems  reason^ 
able  that  she  diould  have  power  to  enter  into  all  contracts 
ificideHtal'to  that  whtcb  was  principaL    If  she  has  arrived  * 

at  those  years  of  disctetion  when  she  is  competent  lo 
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mate  «  valid  Mnlmct  t»  muty^  ^"k^  ibovld  dbe  tbcte  not 
be  abl<  to  contraiGl  f0r  the  iaisidiQjt»  oC  marrki^ }  If  liie 
incitlents  be  proper  And  neeessuy  to  be  pcoTided  i  To  any* 
that  «he  shall  not  contract  ior  tbefle,  is  the  some  thing  eik 
to  say  that  Ae  diall'  not  many.  There  k,  something  in^ 
congnious  hi  the  idea  tfait  she  shall  haire  powoc  lo  ^^ooh 
tsact  to  marry,  and  yet  have  no  power  to  make  other  oon- 
traets  incident  to  the  pmeqial .  contract.  If  a  jointoce 
depends  on  a  contract,  thfere  is  no  hasard ;  for  nakss  n 
competent  livelihood  be  proviifed  by  it,  it  vnUnQtUnd 
the  mfe  in  any  cas^  not  even  if  she  werrait  adult.  Fiom 
the  late  deciiAons  respecting  jointures,  tke  pcinl  of  ligfn  ia 
\Aidk  this  subject  is  now  to  be  considered,  is  this ;  tb»4  a. 
jointure  is  not  in  ftenatore  of  a  contract  between  *lhepafr- 
ttesj'but  is  a  provision  by  the  husband  for  the  vvife,.  WhM 
soeik  {nrovimn  is  mafle  as  the  ]aw(re(|iiiffe8,  it  is  a  barofdQlr-; 
er.''  So  thai  no  argument' arises  against  an  mfiMst's  beiag 
bairred*  on  aoconnt  of  sUiy  ineapacity  to  emitract.  It  mart/ 
be  declared  in  the  instrument^  that  the  joiptora?  isinKaiL 
of  dowei^  otherwiseJt witt  nbthac  the.widowiof  her  dower. 
It  vA]\  be  considered  as  atnarffag^a«ttIenieiitQa.&e  irifa,. 
without  any  intention  between  the  parties^  of  hasring.faiBr 
dower.  Although  it  is  no  bar  of  doiwer,  eofih  sotdeme»t 
may  have  the  effect  of  entitiiBg  the  haubwid  aad.  bia  ex-. 
ectttor  to  the  choses  of  the  wife  that  remain  ^otic^Hected 
on  the  dissolution  of  llie  coverture* 

When  a  jointure  is  settled  on  a  wife,  tmd  there  proves* 
to  be  a  deficiency,  by  reason  of  want  of  tkle,  to  part,  &r 
from  other  causes,  the  wife  has  a.lien  mi  the  other  landa 
of  the  busl>aiid ;  ^id,  if  the  jointure  worn  settled^  by  the. 
lather  of  her  husband  being  pavty  to  the  settlement,  she 
has  alsd  a  lien  on  his-  lands.  Sometimes  lands  are  settled 
1  Atk.  440.  g^  ^  jointwe :  in  the  settiement  there  is  a  covenant  by  the- 
husband  that  the  lands  shall  be  of  a  certain  value.  If, 
tifter  the  death  of  the  husband>  flie  yearly  vahie  faU  short 
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of  the  €(nmiiited  Talite,  the  joiuUeai. »  —tided  to  Imv» 
theidtliciaiBy  nade  up  eot  of  odior  kudo  boloDgiBg  to 
tbe  ktsbud ;  or,  Ae  nnj  eovo  in  at  aapocialty  oreditor 
njMQ  die  hfid>aad's  artftte.  2Eq.Ca.Abr,  241.  4Aro« 
F^  Cft.  dM  and  566;  AndMKsbjoHUmomay  eommit 
waste  oo  far  a^  to  make  iip^tbo  dofioioDcy  of  tho  jpiotare. 

•  AlthoQj^  Or  femrae ooveri  iaboynd  bjr  hor fiae  of  hor 
land;  j%%  if  aAer  mavrii^tho  husband  eoltlo  a  joinUnoi 
aiiid'  die  levy  a  &ae  of  tbiii  withher  hwband ;  tbia  jo  do  ^^  ^^* 
bar  of  her  dower. 

A  joi&tttre'is  aoHiotiiiie$  settled  upon  a  wife  alter  mar* 
rii^9  in  jierlbmance  of  articles  of  agFeemcnt  entered 
into  before  marriage*  •  If  a  joiotiire  bo  settled  upon  the 
wife  after  mamago,  witlKmt  sueh  previoiis  aitiele%  k  can 
hare  no  efeet  to  barher  of  her  dower,  unlesa  she  eloct» 
to  bsre  it  flo>  after  tbe  death  of  her  husband*  Bong, 
sA  tile  time  of-  tbe  settlement  of  the  jointiire  as  it  is  said, 
under'tfae  presmned  ooereionof  her  hosband,  she  is  not 
bound  bjr  the  eontraet,  but  may  resort  to  her  dower. 
if  9be  elect  to  ttdEe^lbe  jointore  after  the  death  of  tbe 
husband,  she  shall  then  be  ^buired  of  her  dower;  for  she 
cannot  bare  both* 

When  a  jmoture  is  settled  on  a  wife  before  marriage, 
and  the  wife  threes  to  join  with  ber  husband  in  lerying 
a  fin^,  wiiieh  makes  a^  rtrfkl  sale^  she  is  barred  of  both 
joint  are  and  dower.  A  jointure  cannot  be  a(fected  by 
the  alienattoDs  of  tbe  busbandi  any  more  than  dower.-^ 
She  may,  as  sfoted,  bar  herself  of  her  jointure,  by  join- 
ing with  lier  husband  in  ierying  a  fine;  and  in  this  coun- 
try, where  the  mode  of  assurance  by  fine  is  not  practised, 
I  presume,  by  the  ordinary  modes  of  conve}'ance.  In  the 
city  of  London  there  is  a  custom,  by  the  force  of  which, 
this  is  done  by  deed  of  bargam  and  sale.  The  law  on 
this  subject,  is  this:  If  a  wife  joins  with  ber  husband  in 
the  levy  of  a-fine  of  her  jointure,  if  that  jointure  were 
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made  before  mamagey  »fae  caimet  .resort  to  her  doun^r^ 
Uff  thai  vim  baixed  bjr*  the  jointure*  If  the  joiAtuve 
Mrare  made  after  loarriage,  she  may  bairt  <lower ;  fer  in 
that  case,  if  she  had  not  levied  a  fine,  on  the  death  of 
^r  husbaad  she  xai^t  have  resorted  to  her  dower,  and 
liare  rejeoted  her  jornlure*  Co.  Litt  37.  1  Vy,  2fS9i 
U  would  seem  ae  if  this  rtde  were  cpAablisbed,  when  it 
waaiiHiderstood  that  thejconsent  of  Uie  wife  was  abso* 
Ittteiy  mcesB»xf9  to  give  vafi4ftj  to  the  jointure.  If  ik% 
Talidity  of  the  jointure  depended  sdiely  ex  pronmm  ho^- 
foinii^  apd  not^ea;  mmk'astUj  why  woidd  not  a  competent 
jointure  have  ^  the  same  ^effect  after  mwmkg/a,  as  before  i^ 
Why  should  it  make  any  di&renoe,  that  she  was.«ia  jum 
h^ore  mamagp,  and  not  so  afterwiards ;  if  hmM^-^ui  juris. 
woiold  have  no  effect  on  the  jointiire^  I  beUeve  that- 
whoever  wiU  take  the.  trouble  to  examine  all  the  decisionat 
on  this  snbjeet,  will  be  sstisied  that  thfe  conseat  of  the. 
wife  was  origuaaUy  necessary,  to  jgive  biadiag  force  to  » 
jjHntxjore.  Thmeh^  it  is,  if  ^nado  after  marriage,  when* 
her  consent  is  ofinpiafail,  she  diould  not  be- prevented 
liam  ciaiming  hev  4ower ;  unless  she  has,  since  she  ha» 
been  discovert,  validated  the  jointure  by  her  election  to. 
takeU« 

Upon  the  husband's  gmAg  a  bond  ta  a  tiustee  fov  the 
wife,  that  lie  will  settle  certain  other  lands  on  her,  and  he 
does  nut,  the  wife,  aa  to  this  bond,  shall  be  preferred  to 
all  other  creditois.  ^ 

If  a  man  make  a  voluntary  settlement  of  certain  lands 
upon  his  daughter  as  her  poirtion,  and  then  marry  a  second 
\fife,  and  settle  the  same  lands  upon  the  wife  as  a  join- 
ture, who  has-  no  notice  of  the  settlement  on  the  daugh- 
ter, the  wife,  shall  hold  the  lands  j  and  if  the  husband  de- 
vise o^r  lands  in  his  will,  to  his  wife,  in  lieu  of  the  join* 
1  Ves.  aiir.  ture  laod^^and  she  refuse  to  accept  them,  th|  daughter 
ku        shall  have  the  land  so  devised. 
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The  reason  why  the  dsn^ter'k  eU«r  tide  gif«t  vijit  •  «w  «^  -- 
$be  wife's  titie,  is,  that  a  joiatress  is  coDiidefid  as  apiu>>  i^    *      4g$. 
4imser  for  a  iraluaUe  oeosideration,  and  will  be  enforced 
in  ohanceiy. 

It  seeoMi  that  aaeientfyy  there  waa  «  BeAod  of  eiw 
deming  a  wife,  ad  oalttfin  eeeleiiae,  of  petaenal  property 
at  well  as  seal ;  which  property  was  fa«rowo;  ever  whioh 
4he  husband  bad  no.  more  conftrcrf^  Aanbe  haain  medem 
tixnes,  o^er  ^  property  whioh  ia  giren  4o  her  sole  and 
^epweate  i«se.  This  hae  becene  obsolete  ;  for  the  wife 
laraa  M(t  bound  by  it ;  of  eourseitfeUintodiBiise. 

If  a  man  by  wiU,  give  propacty  to  bis  wife,  in  fieu  of 
499^r,  she  is  at  liberty  to  take  or  refuse  it    If  she  take 
it,  she  is  baixed  of.  her  dower.   If  she  do  not  take  it,  she  £q.  ca.  AT>t. 
may  resort  te  her  dower*      Such  legacy  ought  to  be  eoe-       ^im- 
pressed in  the  will,,  to  be  in  lieu  ef  dower;  or  generally,  s  Atk.  4SSl 
it  will  haTe  ap  such,  effect^  but  the  widow  will  be  entitled  ^  ^^-  .^* 
te  both  her  dower  aad  legeu^. 

The  husbaad  in  his  will,,  gircs  a  legacy  to  his  wife,  on 
isnadition  that  she  ^leases  her  dower :  if  the  wife  elect 
to  take  her  legacy,  and  there  is  a  deficiency  of  assets  to  ^  P*  ^*  >^* 
pay  aQ  the  legacies,  Jier  kgacy  shall  not  abate. 

In  several,  if  not  in  all  the  states,,  a  practice  has  ob^- 
tained  with  veiy  many  aaen^to-  ^ve,  in  their  wills,  to  Hieii* 
wires,  one  third  part  of  their  real  estate,  fer  the  life  of 
the  vii£e ;.  without  mentioning  that  it  is  given  in  lieu  of 
dower*  And  yet,  nothing  is  further  from  their  thoughts, 
than  that  the  wife  should  have  one  third  of  the  real  pro- 
perty wder  il^  will,  and  her  dower  also  in  the  whole  ' 
estate.  What  construction  would  be  given  by  the  courts 
of  our  country,  may,  peihaps^  be  uncertain. 

The  practice>in  the  Couits.  of  Probate  in  Connecticut, 
is,  to  set  olT  to  the  widow,  only  one  third  part  of  the  real 
estate  of  the  husband,  for  her  life.  It  will  ha. difficult  te 
reconcile  this  with  the  ancient  rules  of  law ;  but  doubt- 
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lt»  it  contorts  irtdi  the  intention  of  the  derisor ;  and, 
in  tn^^  c«ses,  is  in  asccordanee  with  the  more  modem 
decisions.  All  the  cases,  down  to  a  very  late  period,  have 
proceeded  upon  the  ground,  th^t  a  devise  cannot  be  aver- 
red to  be  in  satisfaction  of  dower,  unlesii  it  be  sq  expres- 
sed in  the  will ;  and  that  no  avermeilt  of  intention  was 
admissible,  except  what  could  be  collected  from  the 
words  of  the  wilL  For  all  wills  of  land  must  be  in  fni- 
ting;  and  when  the  devise  was  expressed  to  be  in  lien  ol* 
dower,  if  the  widow  took  the  legacy,  she  wa9  batve4  of 
her  dower ;  but  she  was  at  liberty  to  elect  her  dower.* — 
If  she  chose  one,  she  co«dd  not  take  the  other.  £v^  if 
it  was  personal  estate,  which  was  given  in  lieu  of  dowc^, 
if  she  elected  to  take  it,  it  would  be  a  bar  to  her  taking 
her  dower.  •    ^ 

The  law  here  laid  down,  seemed  to  be  very  strongly 
established,  by  the  foUo^ng  autboril^s*  Co.  Litt.  86. 
3  Bro.  in  Chan.  255.  1  Dyer  220.  Cro.Eliz.  126.  Finch 
13;^.  Lord  Ray  495.  3  Bro.  in  Chafn.  463.  But  the 
modem  anthorities  have  deviated  from  the  rule  here  laid 
down.  It  is  a  governing  jHinciple  in  the  modem  cases, 
that  the  widow  shall  not  have  both  dower  and  legacy,  aV- 
though  the  will  is  silent  on  the  subject ;  provided,  the 
taking  both  would  be  inconsistent  with  llie  other  disposi^ 
tions  of  the  will.  If  it  appear  that  other  legatees  will 
be  defeated  of  their  legacies,  if  she  take  both ;  or,  if  it 
appear  that  the  allowance  of  both  will  break  in  upon  the 
provisions  of  the  will,  so  that  the  intention  of  the  testa- 
tor will  be  thwarted,  if  she  take  both :  in  such  case,  she 
can  take  only  one,  and  must  make  her  election.  If  A 
shouhl  make  a  will,  and  devise  one  third  of  his  real  es- 
tate to  his  wife  B,  for  life,  and  the  other  two  thirds  to  his 
children  C  and  D ;  and  also,  after  the  death  of  the  wife, 
the  one  thii*d  before  given  to  his  wife,  t^  be  divided 
equally  between  them  :  in  this  case,  the  devise  to  B  is 


9** 


*.•' 


BARON  AND  FCMME.  49 

• 

'not  said  to  be  in  lieu  of  dower.     According  to  tlie 

earlier  rule  on  this  subject,  as  the  devise  is  not  said  to  be 

in  satisfaction  of  ber  doWer,  she  will  take  both.  For  jovl 

cannot  aver  bis  intention,  and  collect  it  from  the  disposi- 

sitions  of  the  will ;  but  it  must  be  expressed  in  the  will, 

to  be   in  lieu  of  dower.     By  the  modem  cases,  she 

would   not  take   both   her  dower  and  the  legacy,  for 

this  would  break  in  upon  the  dispositions  of  the  will. 

Nothing  is  more  apparent,  than  that  the  testator  intended 

that  C  ancT  D  should  take,  each  one  third  of  his  real  es*  ' 

late.     But  this  could  not  be,  if  B  the  wife  took  under 

the  will  one  third,  and  also  one  third  as  dower.    From 

the  whole  we  may  conclude,  that  the  intention  of  the 

testator,  is  the  pole-star  in  these  cases,  as  in  all  others 

which  arise  under  wills ;  and,  that  this  intention  may  be 

collected,  from  the  dispositions  of  the  estate  in  the  will. 

How  would  it  be,  if  some  fact  dehors  the  ?rill  existed, 
which  would  show  that  the  mtention  was  different  from 
what  it  appeared  to  be  on  the  face  of  the  will?  Could 
not  the  proof  of  such  fact  be  admitted,  to  cast  light  on 
the  subject  ?  The  ground  taken  in  the  earlier  cases,  was 
this :  that  the  statute  of  frauds,  required  that  all  devises, 
legacies,  &c.  should  be  in  writing.  It  would  follow,  of 
course,  that  the  proof  of  ever  so  clear  an  intention  to  give 
in  lieu  of  dower,  would  answer  no  purpose.  For  it  would 
be  an  idle  intention,  unless  expressed  in  writing.  But 
the  construction  now  giveij  to  that  statute,  goes  very  wide 
of  this;  and  you  can  now  prove  the  existence  of  a  con- 
tract, by  proof  of  a  variety  of  facts,  the  existence  of 
which  facts  cannot  be  ac(!;ounted  for  on  any  other  hy- 
pothesis, but  only  the  existence  of  a  certain  contract.— 
TbiB  may  be  thus  exemplified.  A  conveys  Whiteacre  to 
B,  by  an  absolute  deed ;  and  by  A,  it  was  claimed,  that 
the  conveyance  tvas  a  mortgage,  as  security  for  a  note 
which  B  held  against' him,  of  not  mote  tlian  a  tenth  part  •       -        .  • 
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of  tliie  value  of  Whiteacre.    A  ofiers  to  prove  fliii  fact^ 
by  C  and  D,  who  heard  the  contraet  when  the  deed  was 
giren.    Bat  C  and  B  are  not  admissible  witnesses,  to  the 
terms  of  a  contract  respecting  the  title  of  landr  The  law 
deems  it  dangerous  to  tmst  the  memory  of  witnesses,  tO' 
the  precise  terms  of  a^  contract     But,  if  A  can  prove 
the  existeu<!^e  of  certain  facts,  where  there  is  no  such  dan- 
ger of  mistake,  which  speak  an  unequivocal  language, 
and  which  could  not  possibly  exist j  unless  this  conrey- 
mce  was  sueh  an  one  as  A  claims  it  to  be ;  tHis  he  raay> 
-d(|»  <    He  accordingly  proves  the  notorious  fact,  that  be^ 
Ai  hits  beeaten  years  in  possession  of  that  land  since  the- 
^vi^  of  the  deed,  and  has  never  been  called  iqponio  pay. 
a;  cent  for  rent.  This  excites  a  strong  suspicion,  that  it  wafi 
^'mor^age.      It  is  just  as  mortgagor  and  mortgagee  al- 
ways condueti;^,  asd ^Mintsfti^  to  aU  .experience,  that  B,  the 
ateolute  proprietor  df  this  land,  should  suftf  A  to  take 
the  prolls  of  the  Ited^  and  ne¥e^  pi^^  or  secure  to  be 
"paid,  any  re»W  T&^read'&P'  tite^ease  miore  clear,  A  proves,. 
4!hat  ever  smce  be  gave  the  d^d,  B  has  called  upon  him 
^amiu^ly,  f^r  the  interest  of  tiie  -  note,- which  be  has  al- 
ways paid*    Not  a  doubt  now  remains :  for  certain  it  iv 
if  the  deed  was  given  for  the  debt  contained  in  tii«  not0,w 
the  mite  wa»paid;  and  nothing  could. b#  mtore  abnrd,. 
than  that  B.  should  call  for  interest  on  the  oote,  and  that 
'A  should  pay  it.      But,  it  is  e9i:aotly  as  it  would  be,  if  h^. 
was  amerlgage  to  secure  tbe^debl;     B  would  then,  hold 
the  note,  ooUec^  his  interest,  and  leave  A  in  possession.-^ 
On.tbesefacts,  «f  Court  in 'Cbaneery  would  treatB  as  a> 
trusln^e.    Though  alt  this  proves  that  tbi^ was  a  mortgage^ 
yet  it  doee  not  prove  what  the  statute  serins  to  requiare ; 
that  it  was  in  writing.    Neither  have  courts  reqlu^d  diat 
this  sbouM'be  poved.    M  they  can  arrive  at  the  truth  of 
ike  existence  of  a  contract,  without  depending  on  the 
.  witnesses  for  tlie  proof  of  the  terms  of  the  contract,  they« 
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^liave  treated  such  contract  as  iralid,  Hesce  it  is,  if  a  d«* 
*^feQdaiit,  by  his  answer,  admitd  that  suck  a  coDtract  eiisti^ 
though  it  is  one  that  the  law  lequires  should  be  in  writing 
to  be  valid,  yet,  as  the  proof  of  the  existence  of  such  a 
contract  comes  from  .a  source  where  there  is  do  danger 
ef  mistake,  the  court  treats  it  as  valid*  I  should  there* 
fore  SHf^ose,  that  any  fact  which.would  show  the  inten- 
tion of  the  testator,  though  dehors  the  wil),  might  be 
proved,  providedit  stood  well  with  the  will. 

It  has  been  a  qaestioo,  whether  a  devise  by  an  husband 
:  fiaay  not  ^)erate  as  a  bar  of  jointure.  But  it  now  seeme 
to  be  settled,  that  it  will  not;  either  as  it  respects  a  join*' 
viare  made  before  or  after  marriage;  *  unless  it  appeasa 
\^amly  from  the  wiU,  that  it  was  int^ded  as  a  satkfao- 
Hon.  In  that  case,  if  the  wife  accepta  the  devise,  sbr 
.waives  her  jiMnture.   4  Bro.  Pari.  Ca.  603.  2  P.  W.  613. 

If  a  jointure  be  settled  on  a  wife  fer  Ufe,  and  a  covenant 
entered  into,  tbat'^e  yeariy  value  shall  be  of  such  a  sum ; 
if  it  &}b  short,  she  may  coosmit  as  muoh  waste  as  to  make 
it  of  dwt  vahie.  Carew  vs.  Carew,  Mick  IC78L  Or  Ait 
may  tpj^y  to.cbancery,  and  have  a  decree  for  the  defi-  . 
dency.  For  such'  covenant  is  not  voluntary,  uid^  may  be 
:  enforced  in  chancery. 

It  was  determined  in  3  Aft.  6,  that  a  geneial  piovision 
bT  a  wife,  was  no  bar  of  dower.  But  it  appears  from 
Mhat  report,  fiiat  Chancellor  King  had  deteraiined,  that  a 
i^iiond  given  in  trust,  to  secure  .a  sum  of  money  for  the 
wife's  livelihood  and  maintenance,  would  be  a  bar. — 
Such  an  opinion  well  accords  with  the  latest  decisons.«^ 
But  I  presume,  at  that  time,  nothing  more  twas  meant 
than  this :  if^  the  wife  elected  to  have  the  bond,  that  it 
sboidd  be  in  bar  ol  dower.  For  I  believe  it  was  not  at 
that  time  recognized  as  a  sound  doctrine,  that  the  hus- 
^^and  had  it  in  his  power,  whether  the  wife  was  willing 
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or  not,  to  bar  her  of  her  dower,  by  any  prorision  tbat4ie 
idiould  make  for  her  after  marriage. 

There  is  a  case  in  year  book  of  Edw.  III.  65,  where  an 
husband  conveyed  away  his  land  in  fee,  reserving  an  hun* 
,  ^  dred  marks  yearly  rent  to  himself  and  wife  for  twenty 
years,  and  died ;  after  his  death  the  wife  accepted  the 
yearly  rent :  but  this  was  holden  to  be  no  bar  of  her  dows- 
er in  said  land. 

We  have  already  observed,  that  a  wife  cannot  be  barred 
of  her  dower  by  the  conveyance  of  the  estate  by  iht 
husband,  unless  she  consents  to  it  So,  too,  if  she  do  not. 
join  with  her  husband  in  a  mortgage  of  his  estate,  lus 

Fre.  in  Chftc.  ^^''^S^^S  ^^  ^^  ^^  measure  affects  her  rights  of  dower. 
^*^*  If  she  do  join  with  him,  she  has  a  right  to  redeem  the 

mortgaged  premises  by  paying  the  debt  for  which  tliey 
are  mortgaged.  So,  too,  if  her  husband's  estate  were 
mortgaged  when  she  married,  she  shall  have  a  right  to  re- 
deem. In  both  cases,  one  third  of  the  sum  paid,  it  is 
her  duty  to  pay;  the  other  two  thirds  it  is  the  duty  of 
the  heir  or  devisee,  as  the  case  may  be,  to  pay.  The 
wife  who  redeems,  and  her  executors,  shall  hold  the  ^ rem-^ 
ises  against  the  heir  or  devisee,  until  they  pay  to  her  two 
thirds  of  the  mortgage  money.  They  need  not,  however, 
pay  interest,  as  she  has  the  usufruct  in  the  mean  time. 

By  the  common  law,  when  a  husband  was  attainted  of 
felony,  his  wife  could  not  be  endowed*  By  1st  Edw. 
yi.  she  is,  in  that  case,  entitled  to  dower;  but  attainder 
of  treason  bars  her  of  dower. 

If  lands  settled  as  a  jointure,  are  mortgaged,  the  wife 
may  abandon  them  and  resort  to  her  dower ;  or  she  may 
redeem  them,  and  her  executor  shall  hold  them  against 
the  heir,  until  the  whole  mortgage  money  is  paid,  with  in- 
terest ;  fofi  a  jointress  has  a  right  to  hold  the  land  dis- 
charged from  all  incumbrances. 

»       '  .       .       •  • 
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t  If  ft  husband  make  a  lease  of  certain  lands  for  life,  be- 
fore marriage,  and  die,  the  wife  cannot  be  endowed ;  for 
tiiere  was  no  sebio,  in  deed  or  in  law,  of  the  freehold ; 
but  if  it  bad  been  a  lease  for  years,  she  would  be  entitled 
to  dower  in  the  reversion.  A  wife  cannot  be  endowed  of 
an  equity  of  redemption.  This  is  a  point  which  has  been 
much  agit^ed  before  the  English  courts.  By  Sir  Joseph  }*^^ilj5^** 
Jekyl,  a  very  able  lawyer  and  correct  judge,  it  was  de- 
teimined)  that  she  should  be  endowed  of  an  equity  of  re- 
demption. This  decisioa  has  been  since  pronounced  not 
to  be  law,  being  opposed  to  the ,  course  of  decisions  on  t  P.  W.  t52. 
tiie  subject.  Some  of  their  ablest  judges  and  writers 
have,  however,  shown  symptoms  of  disgust  with  the  set- 
tled course  of  decisions*  They  have  declared,  that  a 
strict  adherence  to  some  hasty  adjudications  on  this  sub* 
ject,  has  produced  such  a  number  of  precedents  in  oppo- 
(tttion  to  the  claim  of  the  wife,  as  to  render  it  difficult  to 
alt^r  the  course  which  the  business  had  taken ;  and  that 
the  maxim  Stare  decisis  had  more  weight  than  the  reasona- 
bleness of  the  decisions.  It  is  remarkable  that  the  courts 
refiis^  to  place  the  estate  by  courtesy  on  the  same  footing. 
Th^y  aUo\y  the  husband  to  enjoy  his  courtesy,  in  the 
equity  of  redemption,  which  belonged  to  his  wife  in  her 
life  time,  and  has  descended  to  her  heirs.  In  Connecti- 
cut, it  is  decided  by  the  supreme  court,  that  dower  may 
b^  bad  of  an  equity  of  redemption. 

The  wife  of  the  mortgagee,  on  the  death  of  her  hus- 
band, cannot  be  endowed  in  the  mortgaged  premises. 
Mortgages  ane  considered  as  personal  property,  for  every 
purpose,  only  that  thq  lands  are  subject  to  the  mortgagee's 
legal  title,  so  far  as  that  legal  title  is  of  importance  to  him, 
to  avail  himself  of  the  possession  of  the  lands,  that  he 
may  procure  a  satisfaction  of  bis  debt. 

The  wife  of  a  trustee  cannot  be  endowed ;  but  where 
a  father  purchased  in  the  name  of  the  son,  and  the  son 


> 


BAROW  AND  EEHilEL 

executed  a  declaration  of  trust  to  the  father,  but  west  ifito 
I  possession,  married  a  wife,  and  continued  in  possession 

41  Eq.Ca.  Abr.  until  death,  his  wife  shall  be  endowed,  for  the  deckratioa 

of  trust  was  fraudulent. 

If  a  testator  derise  lands  to  pay  his  debts  and  legacies, 
*and  then  to  his  son  in  fee;  and  the  son  die  before  debts 
and  legacies  are  paid;  yet  his  wife  shall  be  endowed,  afli 
soon  as  the  debts,  &lc»  are  paid.  The  devise  for  the 
payment  of  debts,  &c.  is  a  mere  chattel  interest*  The 
^^on,  therefore,  had  a  legal  seisin  of  the  estate,  from 
'the  death  of  the  testator.  Still,  as  the  estate  was  dis^^ 
<^posed  of  for  a  particular  purpose :  no  dower  could  be* 
enjoyed  by  the  wife,  until  that  particular  purpose  w» 
Answered. 

If  a  husband  sow  his  lands,  and  die  before  a  sereranee, 
and  the  widow  be  endowed  of  that  land ;  she,  and  not  the 
^executor,  shall  have  the  emblements.  If  the  lands  had 
gone  to  the  heir,  the  executor  should  have  had  them; 
l}ut  dower  is  favoured  in  law;  and  it  is  a  very  ancient  rule 
;of  common  law,  laid  down  2  Braeton  96,  that  a  widow, 
^ho  IS  endowed,  shall  have  land  cultivated  or  not  culti- 
vated, with  all  the  crops  and  produce  growing  thereon. 
By  the  common  law,  the  tenant  in  dower  could  not  (as  aH 
other  tenants  for  life  could)  devise  the  emblements  grow-- 
-ing  on  the  land  ;  neither  would  the  emblements,  in  case 
^here  was  no  devise,  go  to  the  executor  of  the  wife ;  but 
they  belonged  to  the  reversioner.  In  all  other  case^ 
when  it  could  not  be  known  when  the  estate  would  end, 
if  the  tenant  sowed  the  land,  the  executor  of  the  tenant 
was  entitled  to  the  emblements ;  but  as  the  widow  was 
entitled,  when  endowed  of  lands,  to  the  crops  growmg 
thereon,  the  rule  of  law  was,  that  her  executor  or  admin- 
istrator should  not  be  entitled  to  the  crops  growing  on  the 
land  at  her  decease*  By  a  statute  of  Henry  III.  the  law 
was  altered  in  favour  of  widows,  and  they  were,  by  that 
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^utute,  placed  on  the  same  footii^  as  other  tenants  for 
life  were.  If  the  statutes  of  En^andi  enacted  before  the 
emigration  of  our  ancestors,  are  rejected  as  not  our  law» 
in  any  state,  then  the  common  law,  as  above  stated,  » 
Ike  law  of  that  state. 

Dower  is  considered  as  a  continuation  of  the  husband's 
estate.  A  dies,  leaFing  B  his  son  and  heir ;  the  widow  is 
endowed  of  her  hushand'rs  estate;  the  assignment  of  dower 
defeats  the  seisin  of  B,  and  he  is  considered  as  never  hav^ 
ing  been  seised.  If  he  should  die  before  his  mother,  and 
teave  a  widow,  who  should  outlive  her  husband's  mother; 
Ae  could  not  be  endowed  of  that  part  of  which  her 
m0tfa^*iQ-law  was  endowed^  for  her  husband  had  never 
been  seised  thereof  either  in  deed  or  in  law.  Or  if  B  had 
heen  a  daughter,  and  had  married,  had  issue  and  died,  io 
Ibe  life  tine  (^  her  mether,  her  husband  could  never  have 
courtesy  in  those  lao^,  of  which  die  mother  was  endowed  f 
&r  the  endowmeo^  defeated  the  seisin  of  B,  and  B  died 
yitbout  ever  having  been  seised  of  the  land. 

The  wife  is  entitled -to  dower,  by  the  English  law,  when 
die  husband  and  wife  were  related  within  theLevitical  de-  • 
grees,  if  the  marriage  was  not  annulled  during  coverture  }: 
for  when  that  was  ende^,  die  marriage  could  not  be  im<^ 
peached.^  If  annulled  during  coverture,  it  was  void  ab  tni» 
tio.  Of  course,  the  wife  could  have  no  dower,  and  the 
issue  were  bastardised.    Perk.  304. 

In  England,  when  there  is  a  divorce  for  supervenient 
causes  to  the  marriage,  the  divorce  is  a  mensa  et  tkoroj 
and  is  no  bar  of  dower;  for  such  dower  does  not  dissolve 
the  marriage.  The  authorities,  however,  are  contradic- 
tory on  this  point.  1  Roll.  Abr- 6ftO.  Noy.  103,  GodK. 
IA5.  Co.  Lit.  320.  In  other  respects,  we  find  that  such 
a  divorce  has  no  eifect  in  matters  of  property.  If  a  wife 
so  divorced  should  become  entided  to  a  distributary  share 
of  the  estate  of  some  deceased,  relative;  or  if  a  legacy 
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should  be  given  to  such  wife ;  the  husband's  right  to  such 
distributary  share  or  legacy,  is  the  same  as  it  would  be 
if  there  had  been  no  divorce,  unless  the  legacy  were  given 
to  her  separate  use.     Therefore,  I  apprehend  tliat  the 
symmetry  of  the  law  is  better  preserved  by  adopting  the 
opinion  that  supervenient  cases   are  no  bar  of  dower. 
A  divorce,  then,  for  adultery,  although  the  wife  is  the 
guilty  party,  will  not  bar  her  of  her  dower,  if  she  live 
longer  than  her  husband.    By  a  statute  of  Connecticut, 
she  is  not  entitled  to  dower,if  she  is  the  guilty  party;  but 
is  entitled,  if  innocent.    In  such  case,  the  court  can  allow 
the  wife  alimony;  but  this  does  not  prevent  her  having  dow- 
er. Alimony  is  to  provide  for  her  whilst  her  husband  lives ; 
but  dower  is  a  provision  for  her  after  his  death.     Some' 
opinions  are  to  be  found,  that  in  case  of  banishment  of 
the  husband,  by  abjuration  or  act  of  parliament,  the  wife 
may  be  endowed;  for  it  is  said  that  the  husband  is  civiUter 
mortuus*    There  are  other  opinions  that  she  cannot  be 
endowed,  except  in  the  case  of  the  natural  death  of  the 
husband.   Fitzh  DeNat.  Brev.  149,  adopts  the  latter  opin- 
ion, whilst  Jenks,  Cent.  4,  181  case,  adopts  the  former. 
If  the  banished  man  was  by  law  treated  as  a  dead  man, 
in  other  respects,  the  opinion  in  Jenks  would  be  correct ; 
but  we  no  where  find  that  such  wife  can  marry  again,  or 
that  the  marriage  is  in  any  respect  dissolved.     I  have 
never  heard  that  it  was  ever  claimed  that  the  personal  es- 
tate of  such  an  one  could  be  distributed  to  his  personal  rep- 
resentatives, or  that  his  presumptive  heir  had  become  the 
real  heir  to  his  estate,  or  that  administration  was  ever 
granted  upon  the  estate  of  such  a  person;  all  of  which 
must  have  taken  place   if  he  were  considered  as  dead. 
I  cannot  conceive  of  any  reason  why  the  wife  should  be 
entitled  to  dower,  because  the  husband  is  civiliter  mortuus^ 
which  would  not  apply  to  the  inheritance  of  the.  estate  by 
the  heir* 
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If  A  lease  his  estate  t6  B  for  life,  regeiriag  rent,  wd 
tlieti  many,  apd  die  before  the  expiration  of  the  lease, 
his  irife  cannot  be  endowed  of  the  reversion,  because  h* 
was  not  seised  ;  for  a  life  estate  is  a  freehold  estate^  of 
which  B  was  seised  during  the  coterture.  If  the  lease 
)aul  been  for  jrears,  she  would  hare  been  entitled  td  dow^ 
er ;  for  in  that  case  A  would  have  be^o  seised  of  the  free** 
hold. 

By  the  statute  of  Coiinecticut,  the  wife  is  entitied  to 
dower,  only  in  such  real  estate  as  the  husband  died  pos- 
sessed of.  I  apprehend  that  the  possession  of  any  tenant, 
which  is  not  an  adverse  holding  to  the  husband,  would  b^ 
t  sufficient  possession  of  the  husband  to  entitle  the  wife 
to  dower ;  a^d  that,  in  allowing  dower  to  the  widow,  thf 
precise  technical  meaning  of  the  word  pSsscised,  has  been 
disregarded*  I  should  therefore  suppose  that  the  wife 
would  be  entitled  to  dower  in  the  reversion,  when  th« 
lease  was  to  B  foj  life;  for  such  possession  is  not  adverse 
to  A.  The  rule  of  the  English  law,  as  has  been  stated,  i% 
tKat  the  wife  shall  he  endowed  of  one  third  part  of  aO  the 
0state  of  inheritanee,  that  her  husband  was  seised  of  during 
the  coverture.  It  is  said  by  l^r.  Booth,  an  eminent  conn^ 
seller,  in  an  opinion  by  him  given,  that  cases  may  aiise| 
where  tbis  role  could  not  be  oarrieid  into  execution*  Th4 
ease  put  byfaim  is  (his :  A  sells  to  B  Blaekacre,  B  seHs  i% 
to  C,  and  C  sells  it  to  D,  and  I>  to  £.  ^  died,  and  hit 
wife  was  endowed  of  one  third  part;  C  died,  and  his 
widow  was  endowed  of  the  reniaining  third ;  D  died,  and 
the  three  widows  qf  A,  B  and  C  were  living;  so  that  there 
Was  nothing  in  Blackaci^  of  which  the  wife  of  D  could 
be  endowed.  This  ophiion  of  Mr.  Booth  is  founded  up« 
pn  an  incorrect  view  of  the  law  on  this  subject-  It  it 
true  that  the  widow  of  A  must  be  endowed  of  one  third 
pf  Kackacre ;  but  B's  wife  is  not  endowed  of  one  third 
^f  the  wholci  for  her  husb^^  was  i^eyer  seised  <rf  thsvt 
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itmd'of  wbieb.  AV  wife  w^ia  e^dowed^  for  t&at  is  coniid'^. 
e^d  as  #.  jcontiauatiQia  of  tbfi  hu^biuid  A's  estate ;  but  thei 
Fife  of  Bis  eodowedi  of  ofte  ithird  of  whttt  remains,  after 
deducliBg  th%  dower.^f  A'3  <\v{fe ;  and^b^  G  died,  bi» 
Hcife  is  endowed  of  one  third- of ,  what  remains  after  de« 
dueling  the  fk^wqr  of  A's  wife,  and  B's  wife  5  and  when 
D  died,  deduet  the  dower  ^f  A,  B  and  C's.wife,  and  eun 
dow  the  wife  of  D  with  one  third  of  what  remams :  that 
is>  BlaekacrecootaiDiedoine  acres;  A's  wife  would  be  en- 
dowed of  three;  th^n  six  remains,  of  which  B's  wife 
would  be  endowed  of  two  >  tbejce^  remains  of  thi3  fo^r  acres ; 
C's; wife  would  be  ^eaititJed  to  one  acre  .and  one^  third.; 
wMch^l^ft^wo  ac)*es  and  .^lyo  thirds,  and  D's  wife  would, 
b«  entitled  to  one  thiid  of  this ;  the  maxin^  is  dps  de  dote^ 
f0ti  p,mh  debet.  Co.  Lit.  31.  4.  Rep^  ,121  • 
V  It  hasi.been  a  c(^overted  question,:  when  a  jointure; 
bas  falleii  short  of  that  value,,  which  ^  the  husband  cover 
fiiaatod  that  it  sbQiild  haxre,  whether  alega^c7,.g^ven  to  thor 
liife  by  tfae.hiisbaBd,.' should  bq  considered  as  a  satisfaction 
fiM  Uie  deficienojr ;  the  curfent  of  authorities  >  is,  that  it 
9ballnot^.uiilessia4he  willitis^expicessodito  be  i^^s^tisfac- 
ttsttj  bufcito  tngMnind,  the  authorities  on  this  point  are.  not 
rt60iictt«Bd)Ui.  1  Atk.  440.  7  Bro.  Pari.  Ca.  4jBl.  2  Eq[.. 
£^  Abr:392&  421.  I  find  it  difficult  to  reconcile  the 
case,  b  the  Ist  af  Atk.  440,  with  that  in  2  J^q.  Ca.  Abr^ 
411.  The  case,was  this :  a  father  and  a  son,  on  the  mar^ 
liage  of  the  soo,  covenanted  that  the  lands  settled^  as  a 
jfiuiture  for  the  son's  wife,  were  worth  £300^perannum^ 
the  *son^in 'bis- will  g^ive  bis  wife  £1000^  Ip  this  case^ 
Lord  Hardwiok'held^  that  th^Ieg^^cy  was  no  satisfaction 
for  the  deficiency  of.  the  Jointure;  for  to  .make  U. 1^0^  the 
demor  must  haye<  so  intended;  butl^  could,  not  at  the, 
thne  of  the  devise  have  so  intended,  for  deficiency  ha4 
fkot  at  that  time  ariden>  and  would  not  until  after  his  deatb«. 
The  case  in  2  S(}^  Ca«  Abr.  waji,  tlus.;  the  father)  oa  the 
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-ite&rriage  of  his  son,  setded  lands  on  the  wife  of  bis 
-for  her  fife,  and  covenanted  that  they  were  of  the  yearly 
ralue  of  £1000 ;  the  father  .^die^,  .and  the  son  devised 
other  lands  to  the  wife,  of  the  yearly  value  «f  £600  for 
life,  together  with  a  legacy  of  £1000,  and  aU  his  boose- 
hold  goods.  There  was  in  this  case,  as  there  was  also  in 
the  case  in  Atk.  a  deficiency  of  the  covenanted  vahie  of 
Ae  jointare ;  arid  Lord  ChsaceHte  Co^q^r-  fadtt  Ibiil 
die  legacies  otr^  to  go  ior  satisfaefion  of  ihe  deicianry 

ef  the  jointare. '  ■ 

.  Whether  a  femd^e  ia&nt's  Yigfat  to  dower  cotddbe  bar* 
red  in  ^qtfity,b7  a  competent  eqoitaUe  joiotore,  aowliare 
an  annnify  was  settled  upon  her^  ns  a  jointure,  not  tocored 
on  real  property,  it  is  now  settled  Aat  sncfa  jotetttre  may 
l3ar  a  claim  of  dower;  hat  it  must  not  depend  on  any  un- 
certain or  contiogenff  event,  when  she  shall  eotse  torflie 
enjoyment  of  her .  jointore.  ^  4  Bn>»  in  Chan*  fiOft  That 
personal  property  may  be  m  itfiitf  m  har  of  dewev,  aei» 
tied  on  aiiv  infant  wife,  previous  to  marriage,'  has  been  d#» 
termined;  in  the  3d  (tf  Vez.  54$ ;  but  when  tbe^roviaiott 
was  uncertain,  aiid  depending.onthe  ciroumstanccs  of  Ihe 
husbai^  at  ills  death,  whether  it  will  be^eaCted  or  not; 
iihe  c0ui:t  held  that  it  was  nol  bar'af  dower.  Sudh  a  settle^' 
men^  of  personal  property  by  mioriage  aMides,  by  the 
husband  on  the  vrife  an  infant,  in  bar  of  her  daim'tober 
share  in  the  perscmal  estate  of  her  hosband,  nnder  the 
statute  of  distributions,  will  extinguish  meh  daim8,itro* 
vided  it  is  so  expressed  in  the  articles.  Here  it  wiH  be 
noticed,  that  the  widow  has  no  indefeasible  dbtm  to  4i 
distributary  share,  as  she  h%s  to  dower ;  thus  he  may  dc^ 
prive  her  of,  or  direct  in  what  mabncr  sbeshould  have  siff 
'  tff ,  his jperisonal  estjate.  .  * 
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Mil  JF^  liiiisn^  €«riMiir0L      Bid 
arUkg  frmi^  on  JKy  tirjr  Id  her  Per$^ 

#fiii^  far  P<rt|»ii. 


.  IrfcEslbittlploptllsrbeg^rdifl  t&\ite^i^^    fits  a  kgac^ 
bf  niffly  iMS>}f  git^tt  to^  iMr  in  an3r'  other  nianner,  "tod  ther^ 
aiv?QO  wofds  incBeMiife  ol^  tKe  lnteMio)i  of  the  donoi^ 
IdMt  teniydl.M  to  ter  sdpsrate  tise;  such  pro[^erty  be- 
lofigB  abiphiteljtO'thehttsbandrand  does  nt>€  ga  as  chosefi 
iftiatttMmpjwhidi  the  wife'isMmd  wt  the  time  of  her  m?a^ 
Tfingfik\*  S^tAseknmSf  if  die  livlfei  Survives,  iiill^  belong  to 
Imv  i(  fiol  co&ectod'dnring  the  coverture  i  and  if  she  A(t 
Mt,  h«  takesthem,  as  adoiioktrator  to  his  wife.'  But  in  ObiB 
'iqMiB«4lf:pef9onal  propertjr  acquired  after  marriage  by  hei^ 
ig^uum^mmh  poropevty  bebngs  &bsofiltely  to  the  husband  j 
'MrfAuittif  alegaeyfiiiotdd'be  gi^en*  to  the  Wife^  during 
Mvwmra,  ttid  the  htiribffilid  should  die  before  it  is  paid 
«r  4«ft  ^it'^woidd  oot  beloilg  ttK  the  ^ife,  but  to  the  hus^ 
•  iMttd^  tKeaerton'    So  t6o,'ir  «-bond  or  note  be  given  to 
ker,  it  19  i&  the  same  predfeaiHiehC.    They  are  his  property 
ijbsdIfafyBiiYi  so  that  he  may  institute  a  suit  upon  such  bond 
tt  nole  gjmn  to  hSs  tdfe,  in  his  ovrn  name,  without  join^ 
ing  hb  wiftw 


,_^_^_  ■  - _" ., I 


BAtlON  AND  tEMMK.  61 


tt  must,  hawttv<€C,  be  idoiitted,  that  there  are 
Vies  wUeh  teach  k  diffarent  doctrine  from  this,  in  some 
respect.    It  is  nQt  contcoded  but  that  the  httsband  may 
sue  aloQe,  as  ia  bdbre  stated ;  neither  do  t  know  that  it  is 
}Metende4^  that  if  the  wiTe  die  before  the  hasband^  that 
he  tt^es  audi/  choaes  as  administrator;  hot  it  is  decided, 
hy  euost .  respeiitahle  autherittea^  diat  if  the  husband  £e 
bi^r^  thei  'wU^  not  basFiiig  eoHeeted  them,  they  amdd 
sumv^  XP  tbeTwiic!^    This  doctrine  is  held  to  be  eoirect  l/^;^^^^. 
izv.tb#:M  af  y«sey,  biut  a  different  doctrine  is  hohfen  in  ComJ>)a*^^». 
<](tb^^  boofa*    See  1  vol.  of  Comyna  and  the  oAer  csaea 
t}|«^  cjfied.   I  haTle,  inJhis  dia{itfsit^  asserted  the  doctri&e 
in  iPimiyns  lo  be  the  correct  deeferine  $  for  tfaaa  preserves, 
the  symiiQf^  of  die  law,  while  the  oAer  ebstnoys  k.  For, 
in  acty  ojtbtr.  cas^  where  a  olaiia  survives  tor  the  wife,  on 
tbjET  death  f>{  the  hftiabsod,  uot  baing.  redbced  to  possea- 
^im,  dii^  hasbai^  mmt  jiHisk  the  wife  ia  a.  suit  to  recorer 
^at  fi^m^  But  it  is  altered  by  aft».  that  in  case  oE  pro^* 
pe^ty  aQGjruiog  to  the  .wife!  ducing  coveittflRe,  theie  is  no- 
i^aQQssi^y  of  joji»ing  the  w4fe.  aVer.dOt. 

There  is  an  auUlority.  thai,  at  distrihwiary  diare  that 
comes  to  >  wpipjip^diicii^eoiM^are,  behnq^  to  the  hua*- 
baud  exclusiivelj,  aod,  i£  be.die  intestate,  geea  to  hia  ad^^ 
i](](imstraiU)i:i  ... 

In  Cro.  J^»  205 f  there  is.  an  aotiionly  which  proves, 
that  an.  actipn  on  a  promise  to  a  wiie,  to  pay  to  her  S9 
ipuch  for  her  senrices,  can  be  maiataiMd  in  her  naaae 
and  her  husband's*  It  is.  manifest  that  she  has  no  poisi« 
ble  interest  in  the  thing  promised,  for  it  belMged  to  her 
husband,  and  he  mi|^t  have  brought  the  aotioo  in  hia 
i»amp  alone*  * 

I  have  laid;  down  th^  ralerespectingthe  exclusive  rigUt' 
of  the  husband:  to  such-  choses  as  come  to  the  wife  dnring 
cpv^rture,  as  it  has  always  been  holden  to  be  af  law ;  and' 
it  maybe  said,  tfaatnin  a  court  of  law,  the  nile>  as  laid 
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^6wB,  is  the  onljr  rale  known  to  such  court  5  bat  "wHih 

we  examine  the  various  decidons  in  chkoasifry,  on'thte' 

subject  of  the  right  of  the  wife  by  survivorship  on  ibm 

^eath  of  the  husband^  to  those  choses  which  caim  to  her 

during  coverture,  which  have  not  been  mdttcM  toi&e 

possession  of  the  husband  in  his  Itfe  time,  n^esha&'pef- ' 

oeive  that  the  ruleiii  chancery  is  very. different  fratfr4hier 

rule  in, courts  of  Taw^foritns  Aost  apparent,  tha^^0  latl* 

*  '«fa]e  was  not  cohsideredfes  entitled  to  tfiem iii^  sb^  wftstd' 

•         her  other  choses,  but  they  beloAged  ^to  her  hul5band%  ex^^ 

•cutor.    So  Baron  CoHiyns  lays  down  tiicf  hile  to  be;«ah3 

ibe  right  of  the  husband  to  xnasiltfldin  a*  suit  in  Mid  6WI^ 

Btame,  hi  socht  cases,  *whbn  in  all  other  eases  lirbete^ber^' 

is  a  ^ur^vorshipf  to  the  ^^ife,  the  busbanil  i^  oUiged  f^ 

join  tbewife ;  /for  if  he  dtd  not  «o  do,4ii6r  tight 'rf^surfi'^' 

"voGsbip  WDidd  fte  defeated,  if  be  sboidd  6b€^n  ii  j^^- 

inent  in  his  own  name  alone,  and-  die  before  it  was^  cdU* 

lected';  his  exectitor,  tyy  iffrtue  of  that  judgmeiit,  Wtflild' 

tKiileet  the  debt,"' when  mi&er  he  or  her  testato¥'s  estate 

a.  •  •  , 

had  any  right  to  the  debt,  unlests  collected  during  corer*^- 
ture.    Biit  it  ctilmot'be  dented  that  chtoicety  has  fa&ed  a 
difTeirent  coianse.  By  the  ude  of  th*t  cdfetrt,  such  propeff^ 
survives  to  ike  mh ;  and  sidce,  itt'^#e*y  stifeh  case,  resort 
may  be  had  to  chancery,  it  amounts,  in  eflTect,  to  thas,  th^* 
^Ik^  proflert^'doea,  ih  case  of  i\^  death  of  the  litisband, 
if  not  coHeelfd,^fiurvive  tothe  wife;  and  yet  the  hiisband- 
Uuois  IB  Micti  4)ase,  althou^  he  is  in  all  others,  bbund  to 
J0in  his  wife  in  ia  suit  to  recover  such  clK)ses,  as  long' as 
tbi«  oaii  be<d<)iie.    The/  sjrmmetry  of  the  law  is  tdarred, 
and .  cannot  be  restored  'without  corapelitng  the  hm^anfl 
to  join  the  wife  in  suc'^h  suit,  or  adopting  the  nile  as  it  fe- 
at law,  that  her  ehoses,  which  c^me.  to  her  sUlterccrr^t^re, 
are  absoli^ely  hi&    I  tthougbt  it  prober  to:  present  a  viei^ 
of  the  law,  as  it  «ws  understood  initlle  courts  of  bw^  bmiA 
^so  the  revol|>tion&  that  die  doctrine  on  tbb  inlerestfaigf 
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iril)fect  htS'OndeijBone  in/chaoc^ry ;  and  Ibelie?e  there 
h^e^mt  besQ  in  anj  state,  that  courae  of  decisions  on  this 
mbject  from  whteh  we  may  judge  which  rule  will  probar 
hlj  be  adc^ted  io  this  caoimtry.  « 

Althoti|^  tha  husbaadds  thus  en^Ued  to  all  the  proper- 
ty which  the  wife  acquires  during  the  coFevture ;  yet,  if 
danuige»>be  daiined'for  an  injury  to  her  person  or  reputa- 
tion  during' coverture,  thdie  damages  belong  to  her,  and  iBrawnhfoa. 
she  must  be  joined  with  the  husband  in  the  suit.    When  jRol.  360.- 
damages  for  such  an.  isjury  are  collected,  they  belong  to       '536.'      * 
the  husband ;  bi^,  ini  case  of  hi»  death,  before  they  are  ^'S\P^^'  ^* 
seduced  to  possession,  they  surrive  to  the  wife,  in  the  Junes  440. ' 
same  manner  as  if  the  injufy  had  been  received  before 
xmrriage*    From  suoh.injury,  two  actions  may  arise ;  as  in 
4be  case  of  a  battaiy  <^  the  wife,  the  husband  and  wife 
dan  brii^  an  .action  to  reoovep  for  the  injury  done  to  her, }  j^^^  f^'^^ 
and  th^usband  may  hiringi  an  action  in  bis  own  name,  to  1  Sid.  S46. 
vecover  damage  which  he  ^ustaimed,  by  reaaon  of  the  ^  r'oK  %br^ 
hattery,  whicb  is  termed  an  action  of  trespass  .p^  quod    ^^• 
CBmorikm  amUit^  in  which  be  will  recover  fo|r  the  loss  of 
the  compass  of  his  wife,  if  that  have  been  the  case,  for 
ttm  loss  of  her  tervicei,  and  also  bt  expense  which  has 
arisen  by  r^jasooi  of  the  battery.    The  husbaod  may,  in  an 
action  foar  a  bs^tf  ry  on  himself,  in  the  same  declaration, 
demand  damages  fJM*a  battery  to  bis.  ifife  per  qitod  cot^ 
mfUum  crmrd.    This  husbapd  is  «Jso  entitled  to  ail  the 
^perty  whictt  the  wife  acquires  by  her  labour,  service, 
or  act,  during  ciiverture* 

If  any  man  should  carry  away  the  wife  of  another  maui ' 
iAk  a  trespass,  fik  which  a  recovery  of  danu^s  may  be 
had  by  >the  husband. 

The  husband  is  entjtledto  an  action  for  criminal  conr 
veraatioB.  wUhJiis  wife*  In  form,  tbi$  is  an  acjtion  of  tres- 
spass, jdi  et  orsm  /  but  in  substance,  it  is  an  action  on  the 
Qfi9%[9r  %^  seduQtiw.of  ^e  wiife,  the,  alienation  of  h^  , 
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affections  from  the  biisiiaBd,  .aiud  expotii^  him  tQ  flhiiiwigt 
ridicule,  and  the  haaan)  of  maiittaiiiijog  ^  spurious  issuiait 
A  rigid  adherence  to  a  maxim,  that  has  nvA  the  least  fbi^iul^ 
ation  in  comm<lii  sense,  that  a  wife  has  no  TtriU,  eccasK>ne4 
the  form  of  the  writ  to  be  that  of  treftpass  vi  et  arwm,  prch- 
ceeding  upon  the  ground  that  a  wife  was  destitute  of  a 
will,  and  therefore  could  not  have  consenied  to  commit 
adultery,  but  it  inast  (uure  been  altogether  a  matter  of 
violence. 

Although  this  maxim  haft  given  form  to  the  action 
brought  in  1;bi8  ca^,  wUch  conridei^  th«.  defendant  asm 
ruffian,  who  accomplidies  bis  purposes  by  brutal  violeo€«i 
and  not  as  an  unprincipled  seducer,  who^  by  art  and  in*^ 
trigue,  commits  this  greatest  of  all  injuries.;  yet,  in  the 
proceedings  thereon,  and  the  adcnowtec^ed  causes  fo9 
damages,  commpn  sense  has  prevailed.  It  is  c<msideiCNl^ 
as  it  rei^ects  costs^  an  action  on  the  case ;  for,  although 
the  phiatiff  should  recover  less  than  forty  slrillings^  yet  ha 
has  fall  c^ts,  which  would  not  be  the  case  if  the  aotia^ 
were  considered  as  aq  action  of  trespass  vi  ft  mrmit.  4  K 
m^^lssMsi  ^^^  husband  be  privy  to  this  conduct  of  hia  wofe,  or  coa^ 
senting  to  it,  there  is  no  grouad  for  damagea :  he,  in  sitcll 
ease,  is  (Jhe-Bedueer,  and  hte  no  ri^t  to  complaia;  Tha 
more  early  casein  supposed  sneh  conduct  went  in  nntig»» 
Bui.  N.  P.  27.  tion  of  damages,  but  the  later  cases  d^ay  ail  right  to  ra-i 
8  do,  357.  '  ^very.  Neither  can  his  action  be  maintained  when  the 
husband  and  wife  five  separate,  mider  articles  of  aepara^ 
ration,  for  any  act  of  adultery  committed  by  her,  of^eft 
the  se)>8Fation  took  place  • 

If  the  character  of  the  wife  were  debased  before  vtMa 

criminal  conversation,  the  damages  would  be  much  lean 

than  if  she  bad,  before  the  seduction,  maintained  a  fair 

4  Burr.  eo57.  reputation  for  chasth^.    In  this  action,  it  is  not  sufficient 

bTn^p  28  ^^pifovelimbrriage  by  reputation;  but  a  marriage  in  &et 

Bftnt  vs.  Bar-  must  be  proved,  whifeh  may  be  by  «ny  person  present  at 

Jow  in  Doug-  ^j^g  marriage,  as  well  as  by  a  copy  of  the  register 


1  • 


,  I  ftppiMiend  it  wfll  be  foQod'^UBhdi  to  ascertUD,  with 
<»tM$tne^,'  ni^t  power  t1i*:h«(iban(|]|li8A>rer  theipenon 
0p  lii9  vnS^. ' .  Aoeorditig  to.  tbd  ideas  oiiee  enteri  d  loed  vp-  • 
'W'ti^i^  $ul](}ect,  ^  tho.fsountrjr  from  v^cH  onr-aiMsetlora 
f&i^^t^d,  the  httlbftflid  b^enis  to  bare  bad  the  same.rigbt 
#irer  tbe  pei;9q9  of  his  wife,  that  he  bad  over  the  penon 
<^'  \m  8|ipre&4ee  f  to  ehastise  her  aiioderately  or  eonSne 
her ;  a  /fight  stiU  ^claimed  and  enfofeed  id  that  couotrjTy 
aiQong  tbe  lower  rantn  of  society. 
'  In  CoTuiectic&t,  it  la  not  to  be  deiiMt  thai  there  aiw 
to  ^e  ibiind.  brutal  hnsbaada  who  abuse  their  wifes;*  bol 
tbe^rifbt  of  cba9tii^  a  wife  ia  not  dfiioied  bjranyiMi); 
neither  is>  any  sueh  r^iht  jaecegniacd  byocarlaw*   . 

-In  the  reign  of  Car.  II.  a  reign  prodactive  of  .nufKli 
evil  and  some  good,  wives  began  to  reeeive  a  more  liberal 
treatment.  Their  rights  were  better  imderstood  than  her»* 
tofore.  They  assumed  more  the  character  of  compan- 
ions than  of  servants  to  their  husbands.  Their  claims  to 
eaiemption  from  the  operation  of  the  before  mentioned 
principles  have  gained  additional  strength  from  the  in* 
ereas^  refinements  of  modem  times* 

I  much  doubt  whether  the  law  <^  Ei^^and  would  in*- 
dulge  the  husband  in  correcting  a  wife  on  the  saoM 
ground  thail  it  would  warrant  his  correction  of  a  servant 
or  a  child.  There  is  no  doubt  but  thyt  there  are  eases 
in  which  a  battery  by  the  ^husband  of  the  wife  may  he 
justi^ed  on  the  ground  of  absolute  necessity  to  repel  an 
injury  offered  by  hfit ;  and  it  is  equally  true,  that  a  batte* 
ry  of  the  husband  by  the  wife  may  be  justified  on  the 
same  grounds.  The  nature  of  the  connexion  between 
them  is  such,  that  no  atrocity  of  conduct  in  this  respect, 
can  ^ve  either  a  right  to  an  action  to  recover  damages; 
bat  a  violation  of  each  other's  rights,  by  an  unjustifiable 
vtelence,  is  a  breach  of  the  laws  of  society,  for  which 
Aey  are  liable  erimnalitp'^  and  by  law,  they  may  institute 
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1  Sid.  113. 
£LeT.  1£8. 
Stra.  12Q7. 


a  ]proGMf»  iBgunst  each  olber,  the  object  of  which  is  U^ 

eonypd  them  to  iiid  securities  for  their  good  behaviour 

Stm.875,47S.     This  seems  to  be  settled,  thai  If  a  wife  elope  asd  go^ 

Moftr  874!^'  ^^^y  ^^°^  ^^^  husband  without  cause,  that  the  hurfbaad 
may  seize  upon  her  person  and  bring  her  home ;  and,  it 
is  said,  that  he  ma]r  in^prieon  her  to  prevent  her  going  oif 
With  an  adulterer,  and  also  to  prevent  her  from  destroy-^^ 
mg  and  squandering  his  p^operQr.  iThe  husba^  may  use* 
such  force  as  is  necessary  to  resti^in  a  wife  who  is  insatie ; 
but*  the  court  will  never  take  away  a  wife  from  a  friend 
to  whooi  Bhe  has^  fled  to  escape  the  efibcts  of  his  brota&ty, 
an<l  ordter  her  to  be  deMvered  to  her  hnsband.    In  the 

5 Burr.  ia2s  ^*®^ ^ ®™^' ^^  ^*  ****  swom  Ae  peace againather 
4  do.  1991.     husiband. 


*   ^ 
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Tie  BmlmJPs  LiabaUytfifat  theJDebU  ^th  Wjft  imt 
Jrim  her  h^e  Caterture^ an^ topvform h^iOhtr  jPfk- 

.  lieip  Bf^  LiabUUff  0  answer > far. her  TincUifier^an^ 
1f^(ore,M0m^(^ :  har  Qgmcee  qfierymrd.  Mfwfarjhfi 
is  ^ch^^edjwm  LifbUi^fyr  Tarfi  4^ring  Ckmtfturef 
Ufki  fiom  Pwifhm^ntfor  Primes  o»  Ai  Orouni.  qf  Prer 
sumption  ef  Coercion  bjf  ker  Hwbmd. 

•      •         • 

Wfe  hwe  9Btn  wb»t  id?ttl«g^  th^  hurfinrnd  derive^  is. 
m  pe^moMy  view,  from  maitiage;  we- will  now  Mend  td 
biafiftbility  to  loss,  in  the  same  poiak  of  view. 

It  has  beien  already  iHrticed,  itjal,  fay  «|j»ifia^  ikm 
husband  beeeiaes  liable  to  (my  tht  debts  pf  t^  wifii$ 
ffOfided, tiittt th^se debts *be colkdeddming Ihe  corer* 
tnre;  and  that  whi^nerer  due  coi^evMreia  at  tm  end,:  Jds 
JiAbSity,  in  tbts  reboot,  kaaeeaded.  Some  farther  obaavf, 
Tations  pn  this  subject  may  not,  b^^etiecy  be  tiscikiM; 

vlt'is  wholly  iimaltterfal  WbelJier  hl»  ac^pdre  aoy  {tto- 
perty  or  oot  by  ^  carriage.  :  Hts  Habdily  does  not  d** 
pead,  in  die  smallest  de^E^ee,  i^pon  Ids  'baiiiag.reafcived 
property  by  bis  wife.  If  he  haw  teceired  a.iaige  ostiKtb 
ivith  her,  ht  k  aiurtrerable  for  n*  debt,  which  iamoteoilbe*^ 
€d  during  covertQDe.  On  tibe  other  handi  ifibeharebe* 
cetred  no  proper^  with  ker,  be  iaiiabfe'fdr  aHhmr  ddMs* 
ppQvided  theymre  sued  for  said  cdfieMed  doriqg  oovBttore* 

A  mames  B,  who  owes,  at  tb^  ^kne  of  her  maraage, 
tlOeOi  and  haa  in  possessi^p  t^lQyOM.  BylbonNwriaga 
the  1^10,000  are  ?eslad  aboshit^  ki  Ai  dioh«islfiiid{  mi 
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W  is  BMt  to  pay  her  debt  of  $1000.    But  if  B  should 

^  mt  any  time  after  the  marriage,  before  the  crcdittir 

could  cdlect  his  debt,  ilie  bti^nd  is  not  liable  to  pay  it. 

If  the  wife!  were  not  owner  of  any  choses  or  real  estate, 

the  creditor  has  lost  his  dfibL »rSo,  on  the  other  hand,  if 

I  ftoH.  951.    the  husband  had  died  before  the  debt  was  collected,  his 

TkJ.  Ca.  1 73.  executor  Would  not  be  liable,  for  the  coycrture  is.  at  aii  enif. 

SF,Wms.4oa.^t^e  W^b\^^  RbWev^,  \^^  to  pay  this  debt,  al- 


i^%\ph\;  «ahmffe^^'^  and,  W  to  the' personal 

•p?(^^y;'the'*Jlrtiofc'^6f  h  may  ^  his  debts, 

or  may  be  devised^ a\ray  from  Iheri.        " ''   '-'  '       V  '  * 

By  the  general  principles  of  law,  the  property  of  one 
fiemmioibfeoi:  l^«i<tMibsfenM'to-^b^  (^ration  of 

W\^ni^lh€f''f)Mjild^ce«>n^!«^«i«^  7«f  ihthisf0iise«it^ML 
The  debt  of  »fehid^''!H>te^'«^  not,'  on  h«r'>  marriage, '^en* 
iii^s^'aS^IMIigferEed^ta'berlRlsl^  If  it  were,'fa6^or 
4itt  •satlltt'bl*  il^ttld  iie''  llsible^  titer  the  ^ee^eyttire  w^  at 
c8i9«iHl.o(iintfcat:cifii^,'ii«wottid hot,>tm bU  deiitlai,  si»iritt 
•gUiiili^hc;  ffVk  f  iiii»Mer^w<eaki'  thtite  b<»  anyr i>i'<>p(i^'^ 
jmihgtiitfe  sdft  iCEvih  t]ie>badiaA^  as^toeoUirelthtt 
debt  <rf  ^dbaiivfife^  whfeli^  hbwet^r,'  tofsC  b^  done;  '  - 
o^rttueipriMifArf  m^wbiieh  the  btedband-ii  lidide  to 
pny  the  i^bts  of  IkietiTifd^  is  not  that  he^iks  t^d^ired  propN 
ertyl'by^herj  <Mr  that  sheets  eonsidered  unetbl^tb  pay  het 
Mbiti^  by.  Jreaion  «f)fa#r  property  liaiirtng  paslied  to.fa«f 
hcBbtad:  M this  W6(ise>ite pirinciple) *4i6<W0ukl l^etiable 
eidy  vAeft  Jib  hiid'.r^oei^f«d*fiopteHy<  i4tii  h«r,  and  tb«ii 
liibie  oni^  te  the  etlebci  of  tbr  phr^ferty  t^^&mi.  >  If 'her 
itnMityito.|wy'fiimMied  tfatetrae  gro^ind'Of  bs liabiK^i 
thesi,:]aiefli«  oF  his^diiiatbi 'she,  having  b^eUj  by  yeason  of 
lisa  lemequenc^s  of'  hef^  m^^nitge,  readtered  litt^nrly  inca* 
ptfbk  i&fipa^lc#  di§bl&/^H^d  net  b^^  liable;  4Kit  fte 
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teecutor  of  Ae  husband  Would  be*  KaUe.    The  law,  howw 

ifever,  is  otherwise.  *  The  prinrfplc  which  goTema  in  thi 

lease  is  this  i-^-that  the  wife  cannot  be  f mprisoned  upon  % 

tJiTi!  process,  without  her  husband.    It  is  therefore  nece»- 

17  that  he  should  be  joined  in  the  suit  with  the  wife,  thai 

jud^meht  inay  be  rendered  against  him  as  well  as  against 

lier.    If  it  Werr  against  her  alone,  she  might  be  taken  in 

^xedution  and  confined  in  pris6n,  without  the  means  of 

irefieVing'hcTselffromcohfinemeht'  'That  property  which^ 

fcefore  marSage,  Was  her  personal  estate,  now  belongs  to 

Ire^Uosfiand,  aiid'is  af  his  disjpbstf.'  The  usufruct  of  he^ 

^ea^'Cfstate  als<>' belongs  to  him;  and  whaterer  she  may 

lAcquirrfby  her  hiclcrstfy  is  hi?.    The  hw,  therefore,  wiH 

iot  |jlace  her  in  a  c6D^h{oh  altogether  dependent  on  the 

•good  mil  of  her  husband.    He  must  also  be  imprisoned, 

%s  well  as'  bis  wife:    Thi»  will  be  a>  scrfficient  inducement 

for  him  to  exert  himself  to  tfischarge  the  debt  of  bis  wife, 

^HLt  he  kinself  may  be  released  from  prison.    Wheneyer    * 

^^•kusbandls^i^l^ased,^  the  wife  is  also  released.    Erea 

%beft^e9illfi^and'Weaks  jail  and  escapes,  the  wife  muilt 

%e  t«teasedt '  ^fa^'^faw  upon  this  subject,  I  belicTe,  is  w 

foHows  :-^Wbeti!  le^T  proceedings  are  had  agamst  the 

liustited  afid^NiAfe,*  on  mesne  process,  and  the  wife  is  «i^ 

rested ;  if ifh^'Busband' abscond  sind*  cannot  betaken,  the 

wm  bras^M  diiehar^ed ;  (or 'she  shdl  not  be  imprisoned 

Wittlout  faei^'h^uilbkiidJ    If  both  are  arrested,  die  shaUbe 

tliB<^harged,  'iipM  IHin^  common  bail,  if  the  husband  be 

bailed,    if  h%  go* to  prison^'  she  w3I  be  Imprisoned,  unless 

ibe  find  sMstantiti  bail.  -  if,  on  the  trial,  the  bw^md  be  ^  ^^^7s.^  ^'^' 

•acquitted,  no  jvf^nent  ean  be  rendei^ed  against  the  wife,  1  WiU.  it4. 

although  tbettfi^'ta^  vetdict  agaiast-'ber ;  for  she  shall  nbt  s  Biir.*7so. 

be  liable  to  be  iiAprisoned  witbout  her  husband,    If  th^  1  Veot  4S. 

hoAaad  and  wife  -  be  surrendered  after  judgment  against 

them,  aed  he^haoot  ebafj^d>  io.^xaeution ;  she  shell  be 

discharged  out  of  wM4ff  upon  ilmg  eommon  bail    If 
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tscentttioii  hate  iflsiftd^it  setais  to  be  i^  qoestiWy  «rii«tli«r 
li(ie  wife  can  be  taloen  and  con&ied  mtluMtt  ber  bgRbaad; 
I  belter  it  to  be.#  {macifde.  not  to  be  departed  frooi)  that 
a  wife,  defNrived  of  tbe  meaii»  of  pi^ring  her  ddbti^  daH 
not  be  held  in  prison,  unleds  the  hosbaad  ia  ako  holdeiu 

I  koaw  that  it  is  said^/wben  she  ia  taken ,od  eace»ulao]) 
^^ainst  her  and  her  hosbapd,  although  bar  bad^asd  is  not 
taken,  that  sbe  sbpdl  Jiot  be  discharged  The  tenths  I  .i^ 
prebend  to  be,  that  the  wiie  may  be  takeii|aUhQi]|^  ahe 
bittband  be  noJt  ^tak^n  |  hat  if  the  isi^yaad  afaieond  and 
€mxM be  taken,  tine  wUeimttt  be  di^hai^d*.  I8w:naay 
be  holden  until  a  reasonable  time  has  eflapsed  for  takuigf. 
tile  hi}sband,'and  no  loager.  One  tbiaB  '^  oertiini  tiiat  if 
i3s^  husband  and  wife  be  both  taken  aodj*<^<^i>^^^i^  ^H^ 
and  4he  husband  efloapes,  rthe  i^ifii  Mtft  be  diacbai;ged»> 
^la  .maj  be  held,  in  jfcbat  easa^  a  xesaoiiiMie  txaie>;that  tba 
8eM.  as9.      IttKsbaml  may  be  setakani  but  if  hegp  lei^^beMnmot  be 

1  Vent  51.    hidden. 

in  th6  ease:  of  Wavdeil  jn>  .Qaoah». :  repor^etiio  7  JSaal^ 
£82}  a  rmarried  woman  ;wa8  dMMMBQd^i^ J^j%'<iBnm«Ma . 
bfdlt  ffoman  airest  for  a  debt  eontoilnled'lgr  baiUifPK  m 
a  aepan^  maiotmattoe.    It  does  m^  ifvp^ari  ths^t  tlmr^- 
sras  any  covenant  to  live  sepan^te.  <  Theffe.,^Kp^,.  MMd^:  4 : 
aqpars^  auintenaiioe,  as  long  aa  tba|r  tiai|d>»p«ralQ«  IHH 
^^  mi^i  reolaim  bar  wh^n  he  i^e^sed*  Hta  iparital  r%M# 
pigbt  then  baite  been  afieeted,  M'she  y^tf^  aial  <iyifsd«argeid 
on  ^ioi;  common  bslL    Whenever,  dien^m^i  ^  eo«»K 
tore  is  at  an  end,  the  reason  of  his^iabiiity  Maaet*    Oat' . 
case  alMe  caai  be  founds  m^h  fop»»  aAexoe|ilioQ.to  tids 
nde,  which  kh  wbaa  a  yroaian.  is  aiiad  befom  aiaffU^i . 
and  domg  the  pendancy  of  the  suit  abe.  mantcsi  inl  Urns 
•  eaae^  idle  judgment  and  exaoaliMmnfllAiUiNritha 
prooasBi  andf  a|tho«8bahe.be.»m4«l}  4he  is  t$km  m 
oMCMikMi  by  her  maiden  aute,  andmaf^ibe  iapiiaantldi 
ons^aMcutiwi«^|M»«itbar.«liiad^       ^ 
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^-  Tli^ii«ea9eiB8t]rle.IS8,  ii%ei«ftmiil^itebmif;|ll 
fbr  daader,  agnmst  liusbtml  and  wife»  for  tbe  alaoder  of 
Ae-wife.  Pendiiig  tbe  mut,  tbe  husbud  died,  «id  the 
t^ifir  married  ittotiier  husband.  Tbe  eourt  uH^ned  t^ 
the  opiniott  Ibat  tbe  jj^aiatiff^  writ  wouU  abate. 

T^  I  apprehend,  k  opposed  to  the  euitent  of  an- 
ffaarides.  -  it  is  in  iteelf  imreasOMMe,  that  a  femme  de* 
ISemdant  shoidd  have  it  in  her  power,  by  her  own  act,  to 
afattte  tiiie  ^AmM^s  suit 

^  If  k  fenune  sole  plaintiff  should  aurry,  k  would  be 
reaaooniUe  that  bet  s«t  «ho«ld  abate,  for  it  was  her  own 


•:  Tble  nde  laid  down^  diat  the  fansband  is  never  fiable 
(Urtbe'drbtsfof  his  wifei  after  coverture  is  at  an  end,  may 
periwps  he  eoiandered'  as  inoperative  in  the  following 
eatfe ;  though  in  that,  it  is  KteraHy  true.  If  hosband  and 
witb  are  soed  fi>r  tbe  debt  of  the  anfe,  and  juc^ment  is 
obtained  against  them,  and  before  judgment  is  collected, 
this  mrife  ifies;  yer  the  husband  must  pay  the  debt  ft 
shaidd  be  observed,  howerer,  that,  by  the  judgment,  the 
Mbt  beedmes  tbe  debt  of  Ae  husband  as  weD  as  of  the 
wSie.  The  husbmd,  therefore,  notwithatandii^  tbe  death 
oftbewife, isbonndto  payit.  l8id.dS7. 

^  Alttoni^  Hie  husband  »  not  fiable  for  the  debts  of  the 
wMft  dm  iohj  after  (5otrertia*e  is  aided*;  yet,  if  the  debt 
wbre  oontracted  for  certdin  articles,  which  came  to  the  iEo.c.Ab.st 
use  of  the  husband,  after  tbe  death  of  the  wife,  chancery 
wtt  decree  that  he  pay  such  debt. 

Vke  debts  of  tbe  wife,  contracted  while  acde,  are  dis- 
obai^d  by  the  bankruptcy  of  die  husband ;  and,  in  case  ^'  ^■o**  *^^ 
of  bfe  death,  witt  afot  surfive  against  her. 

The  buAand  is  not  only  UfiJUe  to  pay  the  debts  con*- 
tracted  by  the  wife,  wUkt  a  femme  sole,  but  be  k  dso 
liable  ht  her  torts  eommitted  befere' marriage,  prorided 
the  damages  are  coBeeted  ditting  eovettuie.    She  must 
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wkh  him  in  Ae  suil;  £bF  she  is  ako  liaise..  In 
ease  of  his  death,,  before  damages  ane  recovered^  sh^ 

1  Leon.  SifL  alone  is  liable.  In  case  of  her  death,  before  damages  are; 
recovered, Jie  is  not  liable;  for  the  coverture  is  at  ai^ 
end.  He  is  not  liable  9^  her  administrator,  if  she  hav4^. 
left  choses  in  action,,  although  he  is  for  the  payment  of 

1  Roll.  6.  her  debts  to  the  extcp^d  of  assets  j<  fox.be^ng  a  tort,  it  dicii^ 
with  the  person.  .  » 

The  husband  is  liable  for  her  torts  commiUed  afteir 
marriage-    If  they  were  committed  by  his  order,  or  Jn 
company  with  him,  he  alcHie  is  liable^    la  case  of  bi«. 
death,  they  do  not  survive  against  her;  for  in  those  cases,* 
they  are  not  considered  as  the  torts  of  the  wife,  but  of 
the  husband-    She  is  excused  from  any  lability,  i^on  the. 
ground  of  a  presumed  coercion  by  the  husband.    Here 
it  may  be  worth  notice,  that  this  is  a  singular  ground  pa, 
which  to  excuse  a  tort.    It  is  not  to  be  found  in  other- 
cases.    No  servant,  or  other  person,  except  a  wife,  when,, 
coerced  by  the  order  of  his  superior  to  commit  a  tort,  i#: 
excused  from  being  liable  in  damages  to  the  person  in* 
jured.    If  the  tort  be  not  comn^itted  in  the  presence  of. 
the  husband,  or  by  her  order  or  request  ^  the  husband  ifi. 

1  Roll.^931.    liable.    In  this  case,  however,  the  wife  is  also  liable^  and. 

CroGar '^6  "^"^*  ^^  joined  in  the  suit  with  her  husband.  The  wrong 
is,  in  such  a  case,  considered  as  her  wrong ;  and  the  ht^. 
band  is  answerable  with  the  wife,  for  reasons  before  given^ 
for  his  liability  for  her  contracts  made  before  marriage. 

A  query  is  suggested  by  the  editor  of  Palmer's  Reports,, 
whether  thorje  is  any  remedy  where  a  femme  covert  takes 
up  goods  of  a  tradesman,  affirming  that  she  is  a  femme 
sole.  In  such  a  case,  if  the  goods  come  to  the  use  of 
the  husband,  he  will  be  chargeable  on  the  implied  con- 
tract. If  they  do  not,  he  will  not  be  liable  on  any  con* 
tract  5  but  he  will  bp  for  the  fraud  of  the  wife.  I  enter- 
l^in  no  doubt  of  his  liability  on  the  same  ground,  as  he 
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-ffiftuld  be  liable  for  any  other  tort,  committed  by  his  wife, 
to  which  he  was  not  privy.  If  his  wife  had  destroyed  the 
tradesman's  property  by  any  act  of  violence,  although 
this  was  done  against  bis  will,  yet  he  would  be  liable,  to- 
gether with  his  wife,  in  an  action  of  trespass  vi  et  armi$. 
So,  if  the  tradesman  be  cheated  out  of  his  property  by 
a  wife,  the  husband  is  liable,  together  wttb  the  wife,  in  an 
action  of  trespass  on  die  case. 

Tor  offences  by  the  wife  against  the  laws,  where  th« 
punishment  infiicted  is  nothing  mere  «n  a  fine,  the  bus- 
band  Is  liable  with  the  wife  in  all  cases  Where  the  pun- 
ishment inflicted  is  imprisonment  or  corporal  punishment, 
the  wife  alone  is  to  be  punished,  unless  she  committed 
'Ihe  offence  in  his  company,  or  by  his  command. 

if  the  wife  be  liable  to  the  penalty  of  a  statute,  the 
liusband  xnust  be  party  to  the  action  or  information.  A 
Temme  covert  is  within  all  statutes  which  provide  a  rem- 
edy for  an  actual  wrong. 

A  wife  is  fined  for  a  riot,  trespass,  or  other  offence ; 
'such  fine  ^hall  not  be  levied  on  the  husband  unless  she^i  Re^«a^ 
committed  the  offence  by  his  coercion. 

The  case  of  tlie  wife,  as  respects  her  liability  to  punisAi- 
ment  for  crimes,  is  different  from  any  other  Which  exists 
In  society.  Children  or  servants  are  punishable  for  crimes 
which  they  commit  in  obedience  to  the  commands  of 
fheir  parents  or  masters,  or  by  their  coercion ;  but  a  wife 
is,  m  many  cases,  privileged  from  punishment,  for  offences 
against  the  laws  of  society;  provided  she  commits  the 
offence  by  the  coercion  of  the  husband.  His  command 
to  commit  the  offence,  is  in  law  deemed  coercion.  ^Vhen 
It  is  committed  by  her  in  his  conipany,  if  he  joins  in  com- 
mitting it,  or  also  encourages,  or  in  any  way  approves 
thereof,  the  law  presumes,  that  whatever  the  wife  does,  is 
done  by  the  husband's  coercion.  This  is  the  law,  not 
-only  as  it  respects  inferior  misdesmeanors,  but  alsacapital 
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eiSences ;  provided  their  criminality  arises  in  whole  ox  in 
part  from  their  being  offences  against  civil  society.  On 
this  ground  it  Js,  that  she  is  not  liable,  if,  by  the  coercion 
of  her  husband)  she  commits  theft  or  even  burglary.  To 
this  rule  there  are  two  exceptions,  viz.  treason  and  the 
keeping  of  a  brothel.  The  former  is  su{^osed  to  be  an 
offence  so  dangerous  tt)  society,  that  even  the  coercion  of 
a  husband  is  no  excuse.  The  latter  is  an  offence  of  which 
,tbe  wife  is  supposed  to  have  the  principal  mafiagement. 
When  the  t)ffence  is  purely  malum  in  se^  and  the  crime 
wopld  have  been  the  same  if  men  had  never  associated 
together  in  society,  as  in  the  case  of  murder;  in  such 
case  the  wife  is  liable,  although  she  acts  under  the  co- 
ercion of  the  husband.  In  all  cases  where  she  commits 
offences,  not  being  under  the  coercioii  <^  her  husband, 
fihe  is  as  liable  to  punishment  as  any  other  person.  When 
it  is  laid  down  that  the  husband,  in  view  of  the  law,  is  the 
guilty  person,  if  the  wife  commits  an  offence  in  bis.  com- 
.pany,  the  la^  presuming  that  it  was  done  by  his  coercion, 
it  seems. to  me  that  the  rule  is  too  broad.  The  husband 
may  show  that  the  offence  was  committed  against  his 
will ;  for  it  surely  would  be  absurd  -to  punish  the  husband 
.  for  what  was  done  by  his  wife  against  his  will. 

When  an  action  is  brought  against  husband  and  wife 
for  a  battery  by  them  committed  together,  and  both  are 
found  guilty,  judgment  must  be  arrested  ;  for  the  wife, 
under  suob  circumstances,  could  not  commit  a  battery. 

It  is  in  general  true,  that. the  husband  is  compellable, 
.  during  the  coverture,  to  perform  those  duties  which  were 
.  incumbent  on  the  wife  ta  fulfil  before  marriage.  As,  when 
a  man  marries  a  widow,  who  has  children  whom  she  is 
able  to  maintain ;  in  this  c&se  it  has  been,  I  apprehend,  a 
received  opinion  in  Connecticut,  that  the  husband,  by  the 
marriage,  becomes  liable  to  maintain  them.  But  if  the 
Widow  whom  he  ^tarried  was  a  pauper,  having  children 
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who  were  paupers,  as  there  was  no  ixAj  incumbent  on 
this  widow  to  maintain  her  own  cliiidren,  neither  is  there 
any  duty  on  the  husband  to  maintain  them.  See  Black- 
tslane-fr  Com.  4th  vol.  28. 

In  the  case  of  Tubbs  ¥s.  Harrison,  4th  T,  Rep.  118,  it 
is  bolden,  that  a  husband  is  not  bound  to  maintain  his 
wife^s  child  by  a  former  husband.  Why  should  he  not  be 
obliged,  during  coverture,  to  fuld!  this  duty  of  his  wife  as 
well  as  other  duties  ?  It  seems  to  me,  that  if  the  wife 
were  liable  to  maintain  her  child  when  sole,  that  it  is  a 
violation  of  the  rule  to  hold  that  a  husband  is  not  obliged 
to  falsi  those 'duties  which,' before  marriage,  she  was  bound 
to  iiilfil.  Tb'say  that,  in  such  a  case,  the  husband  is  not 
bound  to  maintain  them,  is  making  an  unnecessary  excejv 
lion  to  this  rule.  The  mother  is  as  much  bound  to  main- 
tain her  chtid  when  the  lather  is  dead,  as  the  father  was 
when  living,  if  the  ch3d  has  not  property  sufficient. 

Sons-in-law  are  not  obliged  to  maintain  the  pauper  pa- 
rents of  their  wives.  This  case  Is  an  exception  to  the 
#ule;  for  before  marriage  the  wives  were  obliged  by  law 
(if  they  were  of  sufficient  ability)  to  maintain  their  neces- 
sitous parents.  It  is  not  very  easy  to  discover  the  princi-  ^ 
pie  which  governs  this  exception  to  the  general  rule. 
Perhaps  rt  consists  in  an  anxious  desire  to  preserve  do- 
mestic tranquility,  wbidi  might  be  endangered  by  the 
operation  of  the  general  rule. 

In  4  T.  H.  118,  on  a  question  whether  the  husbaadf  is 
bound  to  maintain  his  wife's  child  by  a  former  husband, 
ike  broad  proposition  that  he  is  not,  seems  to  be  recog* 
nized  as  law«  It  seems,  the  court  determined  this  case  on 
the  authority  of  the  case  in  Strange,  that  a  husband  is 
not  bound  to  maintain  his  wife's  mother ;  and  it  is  there 
said,  Slat  the  statute  of  Eliz.  which  provides  that  chil- 
dren should  maintain  their  parents,  extends  only  to  natural 
relations.    If  this  were  the  real  ground  on  which  the  case  . 
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m  Stw^  w«8  determiiied,  I  sbnuld  v^rjr  ittiicfa4Mbt4&# 
proprietj  of  exteodiiig  it  to  the  case  in  %uegtmi. 

It  i$  a  g^eral  roley  diat  wbiitever  duties  are  ineuaibctli 
on  the  wife  to  perform  before  marriage,  becoi&e  the-dii^ 
ties  of  the  ku^bnoid  afterwasd  to  perfonfi  <hiriiig  eovertum. 

In  case  of  the  duty,  created  by  this  statute,  of  chSdren 
maintaining  their  parents,  it  has  always  been*  held,  that  ioi- 
ability  tef  maintain,  ibf  want  of  proper^,  excuses  ih» 
chQd.  Of  course,  when  a  female  marries,  no  duty  iskk 
eumbent  on»  her ;  and  if  the  statute  extends  only  to  Batural 
relations,  the  husband  is  not  bound.  But  other  duties  her 
fere  marriage,  which  were  duties  at  common  law,  rezaaia 
duties  upon  the  wife  after  marriage^  notwithstanding  the 
wife's  inability,  through  want  of  property,  to  diBcbarge 
tjiem.  This  is  the  case  with  all  the  debts  which  shir 
owed*  So,  too,  her  obligation  to  maintain^  an- infant  sihi 
is  a  duty  at  common  lawy  unless  he  has  property  to  maia^ 
tain  himself,  or  she  herself  is  a  pauper,  neillter  of  which 
appears  to  have  been  the  fact.  In  this  ease,  her  obligar 
tion  to  maintain  her  infant  sen  did  not  depend  upon  anjF 
statute;  but, like  all  other  duties,  is  incumbent  upon  her 
at  common  law,  and  passed  to  her  husband  oa  the  mar*^ 
ris^e.  If  a  female  child's  liability  to  maintain*  a  parent 
be  created  only  by  statute ;  as,  on-  her  marriage,,  she  be« 
comes  unable,  the  duty  ceases  f  for  inability  in  the  case 
of  maintenance,  under  the  statute,^  excuses.  But,  if  the 
liability  to  maintain,  be  created  by  the  laws  of  nature,  the 
duty  remains  after  sbe  is  married.  In  1  Sid.  114^  there  it 
a. case  where  A  married  B,  who  had  a  large  personal  es- 
tate. She  died,  ajid  left  a  grandchild  a  pauper.  In  thia 
case  it  was  resolved,  that  A  must  maintain  tlus  grands- 
child.  This  case  is  not  analogous  to  the  general  law,  that 
the  husband  is  not  oUiged  to  fulfil  the  duties  of  the 
after  coverture  is  at  an  ^d.. 
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lEke  fliaiite  aT  JSUs.  pfovidet,  thitptfeDliiMD  Mf^Mi 
fheir  childivii,  and.^bUdiea  tbeir  pwnoti^  wkfn  tlMj  b*- 
ccritte  UBtUe  le  support  tbevsekei^  A  qaMdoa  of  eDi>-  ' 
jitmction  Bim» .  oa  ^  «Mme,  refpectiag  wbieb  I  bue 
nei«c  htard  of  asgr  d^dfum*  It  it  thi* :  tb«  ptoper  hat 
«  pttc»l  wbo  18  able  to.  nyport  bim»  and  cbHdron  who 
ai«  aUo  to  suppoit  him.  .  Are  both  parents  and  cbildiea 
bound  ka  such  <&e  to  eoatribote  f  As  far  as  I  have  heard 
concemii^  the  practice,  it  is  this  t  that  the  children  on^ 
contribute.  I  am  of  opinion,  that  such  a  practice  is 
correct.  Ctuldren  are  under  greater  obligations  to  their 
parents,  than  parents  are  lo  their  children ;  and  in  most 
instance^  children  are  becoming  more  and  more  aUe, 
a«d  pareiB^  more  unable,  to  discharge  the  duty  of  main* 
tenanoe.  Children  owe  their  support,  in  infancy,  to  their 
pasents ;  and  when  their  parents  are  helpless,  they  are 
bound,  in  tbe^r  turn,  to  administer  to  their  wants* 

We  have  seen^  that  when  a  wife  commits  an  injury  by 
the  presumed  coercion  of  the  husband,  she  is  not  liable 
tv  that  iirjury.  So,  too,  if  &  wife  have  been  compelled 
to  commit  wb  offence  against  the  laws  of  society,  by  the 
coercion  of  the  husband,  (his  command,  or  his  presence 
with  her,  if  he  commit  the  same  c^ence,  being  sufficient 
evidence  of  coercion,)  she  shall  be  privileged  from  pun- 
ishment This  is  true  wherever  the  ofience  is  nabimpro^ 
kUntum  ;  and  wherever  it  is  an  offisnce  a^nst  property, 
however  atrocious,  even  if  a  capital  offence,  as  in  cases  of 
tbeft  and  burglary. 

It  is  worthy  of  remaxk,  that  such  privilege  is  never  ex- 
tended to  any  other  case,  but  to  that  of  a  wife.  If  a  ser- 
vant commit  a  crime  by  coercion  of  his  master,  it  does 
iiot  furnish  any  excuse  for  bis  conduct,  to  the  demands  of 
justice.  This  privilege  does  not  extend  to  those  offences 
which  would  have  been  crimes  in  a  state  of  nature,  inde* 
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pendeBtly  of  cml  society,  «s  muider  or  die  like/   Coer* 
cion  also  is  no  plea  in  case  ef  treason. 
There  is  one  case  where  the  wife  may  be  prasumed  t)o 
iHale  45  47.'^  '^^^  ^^^  coercion  of  the  hufeband,  and  yet  be  'pwot- 
ishable ;  thkt  is,  where  sihe,  i^th  him,  keeps  a  brbtbel. 
A  wife  cannot  be  made  an  accessary  irftc*  the  fact  t^ 
1  Hale  p.  'e.  *  felony,  by  any  aid  or  comfort  giren  to  her  husband  f  but 
Am^c^'  M  ^^  ^^®  ^^'^  procure  her bosband  to  commit  a  feloily,  abe 
29.  18  an  accessary  before  the  fact.  > 
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T%o$6  CcnirAcU  mterei  itOo  ly  th9  W^^hy  uhick  thi 
Husband  i$  boundy  and  not  the  Wife  ;  he  being  canrid*' 
«rctl  in  Laiv  0$  mahii%g  &ose  dmtraetd  thrcmgk  iJu 
Agency  cf  Ms  Wife. 

It  is  an  indisputable  rule,  that  the  wjfe  can  act  as  at- 
torney to  her  husband.  Every  contract,  therefore^  en*- 
texed  into  by  her,  in  pursuance  of  an  express  authority 
given  to  her  by  her  husband,  is  binding  upon  hiip,  it  be- 
ing his  conti:act.  In  .this  case,  the  principle  is,  that  he 
consented  to  the  contract  agreeably  to  the  maxim,  that 
whatever  a  man  does  through  the  agency  of  another,  ha 
does  himself. 

He  is  also  bound  by  such  eontracts  of  his  wife,  reqpectr 
iog  those  matters.aboiit  which  it  has  been  usual  for  her  to, 
contract,  and  for  him  to  ratify,  on  the  same  ground  that 
he  would  be  bound  if  his  servant  had  contracted  for  him. 
His  subsequent  ratification  of  her  contracts  of  that  nature 
furnishes  sufficient  evidence,  that  he  had  empowered  her 
to  make  such  kind  of  contracts.  i  Sid.  US. 

.  He  is  bound  to  fulfil  the  eontract  of  hb  wife,  when  it  is 
«uch  an  one  a9  wives,  according  to  the  usage  of  the  coun- 
try, commoiJ  y  make«  If  a  wife  should  purchase  at  a 
merchant's  store,,  such  articles  as  wives  in  her  rank  in  life 
usually  purchase,  the  husband  oi^ght  to  be  bound ;  for  it  J  g.^'  ,^0. 
is  a  fail*  presumption  that  she  was  authorized  so  to  do  by  Stran.  545. 
^r  husbaad.    If,  hiMvever,  she  were  to  purchiise  a  ship 
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dr  joke  of  oxen,  no  such  presumption  would  arise,  for 
wives  do  not  usually  purchase  ships  or  oxen. 

The  husband  is  bound  by  erery  x;ontract  of  the  wife 
for  any  article  purchased  by  her  which  comes  to  his  nse, 
wskd  of  which  he  rolantarily  receives  the  benefit.  It  may 
be  said,  in  this  case,  that  his  voluntarily  taking  the  benefit 
of  the  purchase  fumishea  evidence  that  he  authorized  her 
to  make  the  purchase.  Whether  it  ft^tmishes  such  evi"* 
4ence  or  not,  diere  is  another  principle  which  will  make 
him  liable,  independently  of  his  consent.  The  iaw^raiaes 
an  implied  promise  of  every  man  to  do  that  which  in  jus- 
tice he  ought  to  do.  It  is  not  material  whether  he  con- 
tents to  be  bound  or  not.  Nay,  if  there  be  the  most  un- 
deniable proof,  that  he  did  not  consent  to  be  bound,  yet 
he  will  be  liable  in  an  action  of  indebitatus  assumpsit,  Aa 
when  a  man,  from  the  most  unjustifiable  motives,  or  the 
Foulest  fraud,  obtains  another's  money,  he  is  answerable  in 
ap  action  of  indthiiatus  assumpsit^  for  money  had  and  re- 
ceived to  the  plaintiff^s  use.  In  this  case,  the  nature' of 
the  transaction  precludes  evefy  idea  of  consent,  unless 
we  suppose  that  an  unprincipled  villain,  at  the  moment 
in  which  he  is  wickedly  depriving  another  of  his  money^ 
honestly  consents  to  restore  it.  The  real  ground  of  re- 
covery in  that  case  and  many  others,  is  not  any  real  or 
supposed  consent  of  the  defendant,  but  because  it  was  his 
duty  to  restore  the  mohey  to  the  true  owner;  and  this  duty 
tlie  law  will  enforce  by  an  action  of  assumpsit. 

The  husband  is  bound,  sometimes,  by  the  contracts  of 
his"  wife,  when  he  would  not  be  bound,  if  it  were  not  for 
'the  peculiar  circumstances  of  his  family.  If  the  husband 
go  to  foreign  parts,  upon  business  wnich  detains  him  for 
years,  there  necessarily  resides  in  the  wife  a  morelhan 
ordinary  power  to  bind  the  husband  by  her  contracts,  in 
providing  for  his  family,  and  managing  bis  domestic  con- 
^ums.    The  ca^e  would  be  the  saine  when  the  husband 
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i4  irttampeieht  to  do  busbeat,  by  reason  of  sickneat  or  Sid.  itT. 
bet^omin^  a  lunatic ;  ahbough  a  lunatic  is  not  bound  by' 
his' own  ex!press  contract ;  yet,  when  his  wife  contracts  for 
hhir,'  he  is  bound.  Although  there  must  of  necessity  be 
the  absence  i^  consent  in  him,  m  such  ease,  yet  there 
can  be  no  d6ubt  of  bis  Uabilitir.  Justice  requires  the  per« 
formance  of  such  cotitracts;  and,  on  that  account,  he 
ought  to  be  chargeable. 

The  husband  is  bound  by  his  wife's  contracts  for  neces- 
saries for  herself  when  he  refuses  to  preside  them.  Thi» 
i^sts  wholly  on  the  ground  of  its  being  a  duty  in  him  to 
provide  necessaries  for  his'  wife,  which  the  law  will  en- 
jforce.  His  consent  is^  not  necessary,  and  it  can  neTet  be 
{^resumed,  in  tiie  case  where  he  refuses  to  proride  them  o^jw.  n* 
for  her.  If  he  should  turn  her  out  of  doors,  and  forbid  Straoge  if  14» 
adl  mankUid  from  supplying  her  with  necessaries,  yet  he 
W^otdd  be  bound  to  fulfil  her  contracts  for  necessaries. 
The  case  is  the  same  if  she  depart  from  her  husband,  with 
ri^asonable  cause,  and  refuse  to  cohabit  with  him.  If  she 
depart  without  reasonable  cause,  he  is  not  liable  on  her  g^^  ^^^^ 
contracts  for  necessaries,  unless  be  refuse  to  receive  her 
into  his  house  again,  and  there  maintain  her.  By  this  it 
is  not  to  be  understood,  that  he  is  obliged,  when  he  re-* 
ceives  her,  to  silflbr  her  to  assume  the  prerogatives  of  a 
wife.  He  may  refuse  her  bis  bed,  and  prohibit  her  from 
ntting  at  his  table,  or  niana^ng  the  concerns  of  his  fam«^ 
ily.  The  rule  is  this :  He  must  maintain  his  wife  with 
necessaries,  according  to  his  rank  in  life,  as  long  as  sh# 
cohabits  with  him ;  and  when  she  does  not,  if  she  bavn 
sttf&ciMt  reason  for  refusing  so  to  do ;  but,  if  she  depart 
without  cause,  he  is  not  chargeable  with  her  contracts  for 
maintenance. 

If  an  husband  turn  away  his  wife,  or  treat  her  with  such 
cruelty  that  she  is  obliged  to  leave  him,  he  is  not  only 
bound  at  law  by  her  contracts  for  necessaries,  but  cbaa* 

U 
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Gcrj  wIU»  on  her  .application^  or; that  of  ^Procbeia.Ami,r 

decree  h/^r  a  separate  maintenance,vsuital3le  |o  her  degcee^ 

and  quality.    The  fortune^  whiefa-sbe  brought  to  her  hus-* 

handy  and  his  circumstances,  will  be  taken  into*  censidera-^ 

tion^in  settling  whs^  the  sum  allowed  shall  be.    After 

P?!3L**^      such  decree,  if  the  husband  ofier  to  be  reconciled,  the 
l8tChan.Rep.  .„.     '         _   .  ii   i        '  i^       •- 

4,464.         court  wilji  suspend  the  payment  of  the  money  to  the  wile^ 

^^  ^®1;^^»  and  order  the  money  to  be  brought  into  court,  wrth  libertjF 
for  the  wife  to  apply  for  the  same,  if  the  husband  pontinue 
l^isiH  usage.     1st  Cha^  Cas.  250. 

It  is  the  duty  of  the  hpsband  to  maintain  the  wife ;  and 
her  ability  to  support  herself  from  her  separate  property,, 
does  no.!;  discharge  him  from  this  duty,  unless  this  sepa-, 
rate  property  be  settled  on  her  for  hej-  separate  mainte- 

^""!*  **^^*'    nance.     A  wife  had  a  peii^ion  from  the  orown^,  for  £300, 
payable  annually  to  the  wife,  as  her  separate  property, 
determinable  at  the  ple^ure  of  the  cfown.    She  had. 
spent  some  time  at  Bristol,  necessarily,  for  her  health,^ 
^d  expenses  were  thereby  incurred.    On  the  return  of. 
the  wife,,  the  husband  shut  his  doors  against  her,  and  re-« . 
fused  to  pay  the  expense&so  incurred  at  Bristol.    Thom- 
son, the  person  who  furnished  lodgings  and  necessaries  - 
for  the  wife,  brought  his  action  against  the  husband  and 
recovered.    There  was  no  agreement  to  live  separate^. 
nor  was  there  any  separate  maintenance,,  as  a:  fund  fur- 
nished by  the  husband  to  pay  her  debts.    Although  the 
wife  possessed  abundantly  the  n>eans  of  paying  these  ex- 
penses, yet  these  mueans  were  her  separstte  property,  which 
ought  Qot  to  be  expended  ia  fulfilment  of  a.  duty  yhich 
bclbngecj  to  the  husband  to  perform,,  that  of  maintaining. 

her. 
If  a  wile  elope  with  an  adulterer,  the  husband  is  not 

liable  to  maintain  her,  although  she  be  willing  to  return* 
It  is  said,  that  when  she  elopes  with  an  adulterer,  and  con- 
tracts for  necessaries,  that  he  iis  not  chargeable,  althougk 
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Vkt  plaintiff  had  not  notice  of  such  elopement    Tbu 
principle  seems  to  be  liable  to  strong  objections.    It  is  not 
analogous  to  fbe  case  of  a  servant,  A¥ho  has  been  in  the 
habit  of  purcliaslng  articles  for  his  master,  by  his  author- 
itj.  •  In  that  case,  although  the  relation  of  master  and 
servant  js  dissolved,  if  the  servant  purchase  articles,  under  St««*  W^- 
the  pretence  that  the^  were  ^ough{  for  his  master,  the^  <p,'|^||,^0^ 
inaster  is  cliargeahle,  unless  tlie  seller  knewx^f  the  dissoe 
lu^ion  of  the  connexion.;,  or  unless  It  had  become  a  mat- 
ter of  such  notoriety  that  nptice  might  be  fairly  presumed. 
,  T?he  reason  surely  is  as  strong  why  th^  husbamd  should  be 
charged,  in  case  of  elopement  of  his  wife  with  an  adul- 
H^rer,  linlegs  the  plaintiff  had  notice,  or  unless  it  had  be- 
come a  matter  of  notoriety.    If  a  wife,  who  is  an  adul- 
tress,  lives  ivifh  her  husband.  Be  is  as  liable  for  hcr-con- 
tracts  s^9  for  those  of  a  ichaste  ivifc, 

'There  is  a  case  m  Bosanquet  8i  Puller,  page  226,  whic^ 
seems  tb  estaiblisli  the. opinion,  that,  if  a  man  has  a  wife, 
*livliig  in  a  'state  of  adultery,   and  he  separates  himself 
Trbm  her  on  that  account,  leaving  her  with  the  children 
born  in  wedlock,  in  a  house  belonging  to  him,  from  which 
he  removes,  and  she  continues  after  this  separation  in  the    ' 
|iractice  of  adultery,  the  husband's  liability  for  her  coa- 
*iracts  for  necessaries .  depends  on  the  knowledge  of  the 
person  (who  furnishes  the  necessaries)  of  the  manner  of 
her  living.    If  he.  knejv  in  what  manner  she  lived  in  heir 
husband's  house,  tne  husband  would  not  be  bound ;  if  he 
did  not  know,  he  would  be  bound.    When  an  husband  i$ 
Out  of  the  country,  and  the  wife  dies,  and  a  third  person 
is  at  the  expense  of  her  funeral,  he  shall  recover  of  the 
husband,  although  the  husband  Aever  ^requested  him  to 
expend  any  thing  on  that  account,  nor  assented  to  it  aftet 
the  expense  incurred.    It  wai  the  legal  duty  of  the  hus- 
band to  be  at  such  expense.    It  was  a  matter  of  decency 
and  necessitj  that  jBuch  expense  should  be  incurred  by 


s4  n^Bm  Afio  Fmom- 

m>9^  perami.  Tbe  xule  .of  daizia|^,$  wo|d4  he  jtbe  fi^f  7 
expmi^ed,  if  it  «tid  not  exceed  wlu^t  was  suitable^  abcor(i« 
Ingto  tbecustpm  of  tbe  c^untiy^  for  a  pei^on  of  the  ,raiik 
and  fortune  of  tbe  busband^    1  Hen.  Bl.  S|0.  . .  , 

In  6  Mod.  171^  there  is.  an  autli^ority  to  sbpw^  tl^at  if  & 
woman)  who  elopes  with  an  adi^ilter^,  find  tias^herebr 
'.    forfeited  her  dower,  b©  received  aj^^^ip  by  her  busbai^, 
jshe  sbaJll  (fare  do>¥er,  and.  he  }s  iiabl^  for  l^!r  contract 
for  necessaries*  *         . 

When  the  wife  ^ocis  not  cohabit  with  the  husbattd.  tbey 

•having  separated  .by  mutual  agreemerttji.  aiid  the  wife  f^ 

iBwr  im   ^  ^^P^^*^  allowance  ^  jif  this  separation  be  a.  ipattcrypf 

fialk.  iia.       notoriety,  the  husband  is  not  chargeable  for, her  contracts, 

although  made  for  necessaries.    When  ther^  is  a  sepan^^ 

tibn  by  agreement/ and  t^e  wife,  b^  her  ^'^Mrs  ^^^sjt 

fivelibood,  the  husband  is  not  chargeable.     .    . 

,   The  husband,  npJLipth^tfmding  his  liability  to  discWgia 

the  contracts  of  a  wife  for  neoessane^i,  asrfpng  skf^she  cq* 

habits  with  him,  may  forbid  a  parficuljar  person  fF0i)fi 

trusting  her :  this  mi^y  he  refisonable,  to  prevent  bc^  froin 

running  him  into  debt,  as.  it  might  be  to  his  bitterest  ttit 

•  Mod.  171.    ^^Jf  ^^^  ^  ^^  particular  probibitipq  s{iould  becon^^^  s^r 

tSbow.CiS.  exteniiye  as  to  render  it  impossible  or  ,eyen  diffici^ilt  to 

procure  nec^ssari|es  from  aqy,  peicson  .who  has  npt  beep 

forbidden  to  trui^  her,  such  prohibition  wpuld  be  of  no 

It  is  said,  in  so^ne  authorities,  that,  i^f  a  wife  Jbuys  n€^ 
ce^saries,  and  sell&pt  pawns  them  before  using,,  the  hus- 
band is  not  chargeable.  If  the  only  ground,  ojq  which 
an  husband  could  be  liable  for  the  contracts  of  the  wife, 
Saik.  118.  ivei^ejthat  the  articles  purchaned  came  to  his  use,  such  ^ 
position  would  be  correct.  But  thje  husband  may  be  lia- 
ble on  the  ground  of  permitting  his  wife  generally  to  pur- 
chase necessaries  for  herself  He  may  also  be  liable  p^ 
the  ground  of  general  usage  for  a  wife  to  purchase  such 
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oeeettnms  at  she  gold  or  pawned.  I  thertfere  veiy  nraek 
doabt  the  soundaess  of  the  position  before  mentioned. 
The  hasband  mi^t  beeooie*  U«Me,  at  the  tioie  of  the 
contimct,  on  one  m*  both  of  the  groonds  jost  mentioned  $ 
and  no  sobseqaent  improper  conduct  of  the  wife  ought 
to  discharge  bin.  if,  indeed,  the  vendor  knew,  at  the 
time  of  the  sale,  that  the  articles  were  porohased  with  a 
view  to<^  etjiaMiitti^diert  U  #euld  k^  leasonaUe,  that  iie 
jb^sband  shMU  net  bie  charged ;  witlKiut  such  ]lsaii46dge 
in,  ibe  veodpr,  it  ei^eieslacewMail  with  f^und  principles 
^f^^ji  t|i$i|t4^  husband  is  net  Kabie  on  sveh  contmeta. 

.  If  a  wife,  withoiil  spe#i»l  ^tj^ei^y>  shoidd  atteap^  to 
hjild  her  Imsband  by  a  ideed  kk  hm  own  namci  the  deed 
weidd  be  void.  This  is  true,  although  it  was  in  a  ease 
and  for  artieies,  req;>ecting  which  he  wodd  be  liable  to 
fQifil  her  contrapts ;  for  a  wife  cannot  bind  her  husband 
by  deed.  The  busbandj  however,  would  be  liable,  the  ^ij,  j^h^i^a 
deed  no^Mthstanding,  on  the  assumpiiii  idiich  the  law 
raises  in  such  cases. 

Altfaobgh  the  husband  is  bound  bj  tbe  contracts  of  the 
wife  for  necessaries ;  yet  a  contract  for  money,  loaned  for  SsHc.  557. 
Ae  purpose  pf  being  laid  out  in  necessaries,  and  actually 
so  Isud  out,  will  qot  at  law  bind  the  husband,  although  in 
equity  it  is  considered  as  obligatory  upon  him.    There 
can  be  xio  reason  given,  why,  in  such  a  case,  both  courts  Hut  lOs. 
should  not  have  the  same  rule.    If  the  rule  of  law  be  F"**®"  J  u* 
foimded  m  reason,  it  is  proper  that  it  should  be  the  rule    jects. 
in  eqmty ;  if  it  be  not,  the  courts  Qf  law  ought  to  adopt 
the  rule  as  it  is  in  equity. 

If  the  wife  be  committed  to  prison  for  a  crime,  it  i  Mod.  its. 

eeems  the  husband  is  not  bound  to  pay  for  necessaries  ^J^^'^^  ***• 
-.,,-,  *^  '  iLev.  445. 

furmsbed  for  her.  I  Ld.  Ray, 

1000. 
a  Law.  IS. 
8tniD«  1119. 


CHAP.  VH. 


-      '  I        »       »        » 


OebU  Jbi/e  and  awing  firtm  ike  Huiband'i^  4h&  W^e^  est  tht 
time  ofM^mage :  DeSir  Vfkieh  hedrntei  Sn^'  during  itU 
Caceriure:  DebtruMA  ttrenot  to  be  paid  untU  afier 
Ik  HmhmifB  Dekik :  ESs  ConwsytmetB  ofreid  Property 
irfore Marrkige :  His Con^eyemeesto  hertftet  Covtrttire: 
ArtidiB  of  JigreemeBi  betwixt Hutband  andWifh:to  Kw 
i^aratdy. 

By  the  marriage,  all  debts  due  from  husband  ta  wife^ 
which  may  become  due,  during  the  coverture,  are  annul- 
led.  These,  like  all  other  choses,  are  at  the  disposal  of 
the  husband ;  and^  by  the  marriage,  they  are  reduced  to 
such  possession  of  the  husband  as  they  are  capable  of, 
A  question  has  been  made,  whether  such  a  debt,  the  ey4- 
dence  of  which  remains  entire  after  the  husband's  death, 
does  not  survive  to  the  wife  against  the  husband's,  execu- 
*  tor.  For  example,  a  note  of  hand,  given  by  the  husband 
to  the  wife  before  marriage,  is  found  entire  .after  the  hus- 
band's death.  This  question  must  have  arisen  from  u 
supposition,  that  the  husband  had  not  reduced.it  to  pos- 
session. I  apprehend,  however,  that  no  sUch  conclusion 
can  be  drawn  from  such  a  state  of  facts.  It  will^not  be 
contended,  if  a  note,  given  by  him  to  any  other  person, 
should  be  found  in  his  posses^iop  entire,  that  this  would 
furnish  the  smallest  evidence,  that  such  a  note  remained 
an  existing  debt  against  his  executor. 

Contracts  by  the  husband  with  the  wife,  previous  to 
Carriage,  containing  dutiiss  not  to  be  perfotaed  until  af- 
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i^  the  diisolutiDn  of  the  coveitoret  which  were  entered 
iato^  with  a  view  of  |»ovidii^;  for  the  wife,  or  his  ianie  bj 
her,  are  bioding  upon  him,  both  in  law  and  equity :  as 
for  example,  all  covenants  to  make  suitable  and  qpecifio 
settiements  in  consideradra  of  marriage  to  be  had  be- 


tvrixt  them.    It  is  not  material  whether  the  contract  pro-        -iff  * 
viiles  for  adfiiig  real  or  personal  property ;  nor  is  it  ma-  ^-^-^  ••  ^ 


terial  ia  wbjutslnpe  such  continet  appears. 

If  the  husbaxul  be/<Mre  marriage,  execute  .to  tbe  wife,  a 
boqd  tobeeome  due  on  Us  death,  such  bond  is  good 
against  the  husband ;  and  the  wife  is  eoosideKed  as  much 
in  the  light  o[  a  creditor  as  any  other  person.  It  wia 
rmj^x  denied,  that  such  a  bond  amounted  to  an  ele- 
ment of  the  husband  with  the  wife,  at  his  death,  to  gire 
out  of  his  estate  to  her  the  sum  contained  in  the  bond, 
which  might  be  decreed  in  chanceiy  to  be  executed* 
This  has  frequently  been  done  under  an  apprehension 
that  such  bond  was  in  law  annulled  by  the  marriage,  and 
no  longer  remained  a  valid  instument^  capable  of  being 
enforced  in  a  court  of  law.  There  was,  however,  no  Coroyns'Rep^ 
necessity  of  resorting  to  a  court  of  equity,  in  such  a  case.  f^^Iu  .^^ 
In  the  case  of  Smith  and  Stafford,  Robert.  216,  and  Cage 
and  Actan,  L.  Raymond,  515,  it  was  determined,  that  a 
bond  ^ven  to  a  woman,  in  contemplation  of  marriage,  to 
become  payable  to  her  on  the  death  of  the  obligor,  her 
husband,  was  binding  at  law  upon  the  executor  of  the  hus» 
band.  A»  these  judgments  were  rendered  by  a  divided 
court,  it  seems,  however,  to  have  remained  a  question,  for 
a  long  time,  whether  those  cases  were  law. 

.  It  was  always  admitted,  that  such  a  bond  was  good  evi- 
dence of  an  agreement  which  chancery  would  execute* 
The  practice  of  resorting  to  chancery.  In  most  cases  of 
this  kind,  and  the  decrees  of  chancellors,  seemed  to  cor- 
roborate the  opinion  that  such  bond  was  released  at  law,  eyer.4Ct; 
fcyth^  marriage,  as  contended  by  Lord  Holt,  in  the 
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(M^tyf  Ckge  vl;  Acton,  ^A  lAl6t$  fbfdie  thltt  ci 
.  dot  of  tecbnS^al  rtfa^iriiig.  -This qiiesfi^yn'is  h<m  p«k at 
itert  by  thfe*  tniiinhiiofiil  de^c^  of  tbe  eonrt,  5*  Tcfttrw 
Jfeports,'9&l .  Iw  tteit  ci^  it iras  dettehsrih**  ftat  sf  re^ 
(ToT^f^ibi^t  bb  Stkliirii^^oQtf  of  IiLie,^frsrf6H  boM,agtMri^ 
die  iuiftfantPs  i?»c««or.  •ABtfioagh'  it'fe'  now  g^led,  that 
tfbonS,  giv€rfby  a  hodband  fo  kisitftendfed  wMo\  tb»be 
paid  to  her  bj  hts  eHetnt^n^  aiteHn^deatb^  itndt  aikMed 
Ify  the  marriage,  btrtr  i^ « recovctaWtf  at  law  y  ye*  af  b6hd 
^veft  to*  hter,^e  condition  Of  iirti^bfwdirtato^i^cr  tf^le- 
dient  on  her,  is'  Avoided  by  fite  marring,  anfd  cannot'  be 
stfed  at  laii^.  Ih.  cb«fie%ry^  ho#et«r',  sttdr  a  bondi  is  safli* 
dent  evideM^  6f  ali  i^reeinent  to  nafc^  a  s^fHteafi^nt, 
^d  wfll  he  spedficdiy  efifo^dd.  in  boA  da^  tbe  <km- 
'  traet  is  binding;  fi^  ib^  fdnn^#,-the  intentioti  of  Hie  par- 
ties'#(M[#  bo  cal9ied^)iit(^e3teeiitito,  by  stieli  a  juAgMient 
afii  ar^lirt  of  law  d<i«dd^^r€nder.  ••  fii  the  itttlef,  tbe  inl^n^ 
tW  of  •  Ae*  plffti^  €OidclD#t  bfe  carried  into  esce^c^on, 
otberWiBe  ftan  by  a^spi^dfic  petfc^rmance,  wllidli  eoidd  be 
decreed*  onfy  by  ti  ^tftt  of  ch*i<i6iyi  - 

Ttte^  busbaiidv  before  manrittge,  made  protision  ibr  hiii 

irtfe,'  by  an  iifKtrtnhent  in'  writing,  allowing  to  her  a  eer- 

tiin  sttnt' of 'money,  tcr  be  paid  to^  bet  by  bf»  executors^ 

•    after  Bis^deatb;  and  »h^,  during  coverfcrre,  by-n^rttidgf  re- 

-    Iciases  his  ^^(eoii^t  from  ^«  payment ;  sucfa  *  release  ianot 

▼aiid.    Brdwn.  W. 

An  husbalid  glre^a  bonfd^'befiA'e  marrkge,  to  leave*  faisr 
intended  wife  a  certain  sain,  if  6ile  sumved  bim.  It  wa^ 
decreed  in  chancery  to  be  paid  before  oth^  debts. — 
Whtire  the  busband  ^ve  to  his'  intended  wife,  %  bond  for 
the  payment  of  a  sum  of  money,  in  case  she  snrmed 
hf&i^  and  afterwafds  be^eame  a  banfifatlpt;  the  chancellor 
refesed  to  stop  any  tbin^  by  way  of  dividend  ^  out  of 'the 
■  banktnpt's  estate,  to  answer  this  contingent  demand,  when 
it  shonld  ha^^pea.    In  the  case  of  a  bottomry  bond^ 


jt^wMrt  dnfmMi  tipiHi  >  llwi  IA&  reMM  jBClbiiU|i«)[ 
vdiiese  (die>  ship  vMiraMl  Mfe,  befere  ib^:  :tlifickD4  ww 
itefl«»  lh»^^4  ift  Ibe.btfud  #M  Itt  in  to  atbttt  oCite 
diyidMMU'  .MimfaL  IIS84    CtemtU  vs.  CmmmI^ 

Wtmm:SBp9Mte  ptoftity  ImsliMapiovided  far  the  1itf0» 
bjf'  jvtioles fr^nontlQ  narmgt,  if  neharife  elope  fimv 
Jiet  imimadt  wnd  tvenlave  id  a  wMe  of  aduUecy;  jH^ 
«fcfti  aJbUil  ia  chiMf^r  by  tbe  wife  fer  m  specilo  p»#* 
ftttmaiK^p^^  it  win  be  dtfltecd  tgainil  the  hwhiiij.  sP.Wmt.ttt. 

before  mBtfiagt,  pf  |KirM>iai^^pcreyybeiQg  a  g^by  lb# 

Misteipd  to  Ibe-Mife;  swsb  psopsftji^Qii  imduigp,  briangs 

t^jllMi  hiwbwdU   A  sift^  Umefti^  bj  the  ialMiM  bos^ 

bsni  to.tbe  wfe^  mnAd.be^peffaclIjr  id^  uttbrn  it  was  m 

^imlw  M»  belon|j;.taberfiMib^r.8aleitodiepaiala.wNi 

AMKveyaiioe  by  .biiift.'^  iwal  ppoperty  to  bis iatieaded 

4ftfe^«wbe|ber.jib  Iba  Ibnn  oC  m  enttisvy  aoavignyMe  or 

ainifriage i«etUtDWot«.«  on  biniy  after  msr? 

fisge,  89  aay  deed  eaieeaied  by  biai  to  any  olhar  {MfiMk 

Itkar^maaun  of'<tbeeoaaMM»biw^  tballhebiitbaadaMi 

wife-^abaiiot  eantiael  witb  aadi  .other,' doA^;  the  eeaai^ 

iiiie.    Xbe  reitsdii  sflsigoed  i%  that  tbay  aia  oae  peiMMi  b 

tbe  .eye  of  the  kw,  ana;tbat  It  would  be  absurd  ibr  soy 

person  to  coiitract>iwtbhmwrif«    TfaesasBdm  is  geiHRaBy 

ooniect,  .that  ^  huAi^  aod  wife  esBBOt  coatiact  with 

eaob  lotber.$  bottbaeeMeaasdgaedbasiio  foaadation  ia 

.truths    Ite  law  doef  fixit  view  ,the  busbaad  aad  wife  as 

ooe^pdaida;  ibr  a  de^  br<deaiss  af  land  to  a  wife,  vests 

m  her,  j&nd  not  ia  tbe  busbaod.    As  to  reel  propeiiy,  theo» 

ttmf.  are. two  diituict  peigtoiif.    So,  tooi  ou  the  death  of 

soioa^aaefBtor'artkiadTed^  eeal  property  may  descend  to 

heriAxfi^f  diKl^to  this  iaberitaiice,  theiaishaad  btia  ao 

tiJe,  eaaept  to  the  usuftnst,  duriag  the  «eti«lare,  aadto 

tbe  eeactffljr  .laftenaard^ .  Id  obedieaee  to Jbii  nasm»  it 

N  - 


9*  nmmim&^PBmiiim 

lluibttod' cmd  wtUicaiM  sot  coQvejvdMViiaiidsiterieiie^ 

are  in .  M  meisi^e^d^mMleiit  oit^tte  idtn;  -diattiie  -biict^ 
Cok;l2t  ii2.bMd  aiid'^fS»'«w<oiif5'p«^  Tfaewife^vglitinotto^  be 
iNMitid  by  faereD^tnkct^  witb*  Ihei  btflbttid;  wUst  4iii(fo# 
lis  *iB04fcko^  l%toie  roKsoiRf  obnmnl jr :  .do,iiioi  jcqeist  iil: 
the  cfitsie  of  tb&  ednvtymnoe  'of  iteA^pmfmfty  bjr  die  bi^** 
.  band  to  tbe  wifaJ  I  appnebeod^iitti  mithtrcaise',  ibe  inf 
AMffoe  of  the  bctfoive  nmitiened  maociiiiQiiyeiLteiidedbe* 
jNilid  &e  fiimtf^  ^yefa  ooght  toib«>a«3ignj^  l&:i^^^ 
<  ^  A,  Aie  buntand  of  B»  caAnilt  elo»r^  rael'propei^^lierBi 
¥et'if  A'i0&ttVef«  taC^  a  thM  peryoA^  mi^  bf*  a||i^«' 
HMitf,  ihimedlateiy  cObTeyBnptB^^AulofSi^ui  fiiin^il««e^ 

ti>B*liitfoiigb  G,  whovir  Mlyia^eiMiiit  p^       ArM^ 
MiiA^'ihtf'title  b  eottfeyi^  to  Ji.riTif|fti(;ai]jr  gej^manok 

ifleftd  of  pursuif^tntdai'  «>  omnatousiMOftf  ^  If  ^tbe  vobjcot 
^4be  law  wei«'to:|*reve&t?huiblBidafrom  ooftiieyiagii^ 
btai  ^iMToperly  «e  thwir  iviveaf#tflmb'>ckiiitt}toufi.iOBivref  aace 
^foiakl  be^void;.:^  Itiiwoiihl.iKsa^'frMd'apen'dm  J^ 
m&M  be  •atteiaptiog'  to  doitbhl^i^diaendf i  >whieb  by  hur 
'  cannot  be  done  diireeliy«.   it  wdliU  ^  a«l  evfi^oa  of  pjrbf- 

dple,  wliicbrtfatt>bnr;vri>ttl£l  iioi:.>^idure».  Jt  j»  aciQMKwi- 
edged,  that  sucbaicoiiveyaneeiby  A  tb  G,  andibenby  G 
Mo  fi^iroiiidbeyalid.  h  jadlear  4hal  stioh  n^ode^of  poi^ 
4«yaiice  aosweisao  pattpoee,, exeept.to.piiesenre  eotiiv^ 
aMthoutiafiiiigeiiieiit^  a  laittdkurui  pi?esena|Eig;wlnh>|bere 
.i»4ie  eanc^able^utilkyi. 
I  S^BO^e  the  statute;  of  usesi'  A  caa^  eooitey  .Id  B  witbeiir 
th^^kubenmtkm  of  a*  deed  to  B  fiboi  a  third  .paraoa:  As 
a£  A  ahoaU  conrey  to  C  for  die  use.  of  B,  tbe^tatuto  Iodk 
'itihfiBtely  aitaohea .  kscif  to  ianb  eonfeyaace,  and  Fests 
r?o. Lit.  lis.  thir^'title  tn ^ ^mm^qmrne^    la Coaneetjput^ ivjiere  we 


ittiiQK  AND  nomni  « 

•dSai-flillKMRUie^     .'       :Ploird.711. 

i4iy'iiwt»aditt.in>ii»bicbi«thcrhii>tiMri  ]riMpfaig-pMBilt«d  di« 

•4ril<»to  ldc8?ti»  bcMfitof  tfae-Mbr  of  cetttwa  MtMi^  «id 

rile  having  ^<M«hlht)iMik  of  Uie  Mtio|e«Mkt^  tq/aitf 

fkuttomUmmi imhi^^^pt^  «9^tiMt4opiuMe iivop^ity  of 

:^  ^o.    Thw^ta|B.:r6mHrbi|}}l#;/09»t<pf  (bUkiiidiD  a 

:P.  Wm^Sm.  ^TSkit^mifelmd,  villi  ibe k^re  of  the  Ihm- 

boad,  SOU  ^Mhlier.owtt  bonefil . bvttiv,  iioultrjr,  m^mmi- 

cbr  artiolw;  attii, .in  thb  mmff. M  MlhMd  M  bwdrod 

pOttRcb.    This  non^/tfie:kiidbaQ4.afitap*t«atds.boi^wo^ 

-ofibeviife^MddmL  ^«M«oUmtii»l4tieexiMtorof 

itiM  hmbaodT  9)*3iM  pftjr  it  tfrtaicthe  bttteiMi'fl  esMi^ 

Ibere  beisg  BO,-d«fioiocf  ^f  «BOts  lk»  paf  (redilon»    ^ ^  y^^^  ^^ 

.mfa  agreed  wMiJierbusk^ml  U»  tett  berloii^  uAtho 

Ai^i^ODd  agnoMirJth^'wM^  tjbit  part  o£  tho  poccbaee 

( mot^  flbduld  bo-  Ihe  .ivifo'ft  oepvote  *propefty.    Sfao  ^oo- 

,4:;oHlifigl]r'lo9iM  a  'iae  of  her  laadi  and  an^b  part  of  4he 

ptffotesariQOMey  a^^raa'agpaedv  ma^  inio  Ibo  haodaof 

-'InistBefi for bevbcintAl.    It iraideoreod in obanociy, that 

^iim  nomy  AmM  totbeKaWe  for  ihe  hiiabaiid't  dabli. 

A  vobiDttay  promtae  ftfooi  the*hu0baa€klo  Uml wifr,  bdi^ 

^vfy  0mtiiiafjj  hiM jierar  b«eii  d^ieed  J  Adupoary.  ta  bo 

performed 

lArlielei^tf  agi^o^estieiiteivd  ^into  ^beHreaii  'bnsband 
^nd  «ife,'  to  U^^Mparaloly,  aitrocogmzod  both  m  the 
4»ai<Cs^of  lew  aad  ^qotlr.  'Bio  paittea  are  bound  by  ail 
ibe  legal  e<^?ona)Dits  entered  into;  and  thoaa  marttai  rigbta 
^ieh  tbe  luisbapid  in  isach  artibles  ranouiiees»  ho  can 
•liefer  »e$*tnye.  Jf-  be  ebtenant  lo  allow  tbe  wife  a  aopap 
fate  mwntiin&nc^,  he  irtll  be  coinpeied  in  equity  to  fulfil ' 
sDtih  (^ts^miat.  If  he  ooirenant  to  K^e  sepatately,  ho  forw 
^rer  renoanc4i0  his  nmrltal  righia  t»  her  person.   Of  course 


'/^     Ae»<r<rti*>il'<»^4tt  i»gitiiiitittifc  ^fkip0/if  iMkbriMl^ 
ariie  from  her  p«non«l  eetriees.    He  e«ii  itmesrwem^  • 

injuty  lMi>^  «tlilM»  baeilfbef  (itf- tlie^Miiitaltt 

wife,  the  courts  of  law  WilHnl^iAl»elogti^'re<li««):tiio«^ 
lioe  in  a  Mii^bttmglit  bjr  the  nifeagauM  'fli6  htidttridl.  ■  it 
baabcM <}ifttoftniD«fCl9 idnt a 4(«iif «  of  <rt)«  wiIbv tn - wh   * 
^a  OiM^^iga  W^fttth  of  feiet^  thooglr  it .ifM  dooesmdrab 
inteiit  tbtftiriie  Aoidd^lmriMUt  bim.*   '<i  .     .  ^' 

WhiBtb  flbt-tiM  htoonght^  befoatstbe  omrtianmzrAfK 
bStu  corptosf  and  disiilssed,  it  was  faold^  Uf  tbe  couft,  Ibtt   * 
aQaaeBift4a««iaetKr^#toa*ooal»aap^or^  - 

lini^  !bdst«r'i  oaaof SMoH/AI,  10  an  atAottef  <lo^ftOf«, 
tbat  an  bwband/ after  an  agreemetit  botwml  Miivalid^dB 
wlfo  to^liTeA^pttrMelft'OiiiiKyl  oocafMl^h^  «o«ohahit*wilb 
bmi  'Tho^  0imM^  1  hM  6ud>  ^oMtnuft  ^iiidfaig'  uponi  both, 
unta  Aiejr  b«d4iteltod>jt4if  ag^dingito;li«««tQee1tar 

£ktftie«iiMt  or'fMPOpeiiy  o^on  a  wifief^'by^aitM^a  of  sc|H 
Aatiofey  4e«fl  not  ^Soct  ^  jigbls^  ^aefeaa(fr»^o«  ored^ 
Hon,  antest itbal^e  be  Hr.co^^ttanty  on  tbayparV'of'aome 
iHoad  of  the  wife)  or  her  UnBteaB^  to  wUi0paaifyi)l»  fhm^ 
band. 

Anbtuimid  aetllec  oa^hi«!afifi^  after mamag^,  certain  ^ 
lands  for  liter  tepitote  nnrnteiMMiee/iaidor  artib]09^  atfp;* 
:  aratlcn;  aMboogh  ibis  land'  is  not'lieraeparato  pr^etitj^ 
\-  and  •nakf  bo  ItaUe  >  to  Cf dditOra ;  yet^  tf *  eivditoiR;  ^  do  oM  ' 
tako  k,  she  it  entitled  to  ibe^  tisirfriier.     By  ^  -  sottte- 
ment^  hot  hat  ireiioiinced  kf  hei*  favour,  all '  <4«(iiis  to  fbe  * 
Qsttffdct'    As be>ba8  no  eontfol  over  it,  or  idtereat  ini(» 
if  she  Sfitne  monoy  out  of  the  profit^  it  isber  oWn,  which  ^ 
ffbe  »ay  convoy  by  wilL  -'    •  ./• 


Bmon  Aim  nHHB.  m 

tnsMiteiMlceiliilMis^iitdble.  il«9wl«dl,iialiIlM4]r,.tobe 

in  dftictseft  #r  MfMMlmif  wbete*  dM«tpAnlMNi  Mtttd  o|>> 
on  'tO'sgreeiHfeot,  ^eowts  ef'tkiiifccfij  JmuI  the  pmmt  ef 
deerMtfig  ft#efMirale  usitiitcMiioeb  •'Seme  kte  ^kcMOM 
liav«  fendenri  ttns  ^icMrilne  ^qoeMiMeble.    8  Ves.  afiSL 

The  profits  m^ehjtkmih^^^  W  mpwMl  estile,  tie 
fttUtriilipciild.^   tV.  in^ClMil•  856.      - 

b  9  IftMlw'.M,  711^  f 9,'  Aere^  ie  atf  «iilh6rit]r  Midiefw^4li«t 
^^|iftstj'^A0ri9e(i  to  «  fcomie  eovert,  may  be  holien  to 
be  lier  topsvle  piopertj,  the  ioteiitton  of  tbe  ttttater  be- 
ing (ktrly  liiKkrstood,  taleu^.tiiv  whole  will  togedier,  il«> 
ihoQ^  it<Wolio  wbeieJotbe>iiill  deobrad  tobe  bbii^ 
teilfioii.'     «•  -  •   •  .»:      . 

If  tike  hi«bMd  ^OTiVMmt  '«o  flidkr  die  wife>  to  receive 
and  wysy^  iegaejr^'tlmt  m^y^  be 'gHpeft  to  ber,  faU  right 
tOfiobhlegBC^eeases.    •  - 

(fe/too,  where  be  eofennited  to  renonee  Us  ri^t  to 
tbe  ttioifhict'^of  bar  real  property^  and  Bbe  eotirejed,  bjr 
diB  ordidftrf  mdde'df  coftvejanee,  not  by4hie  or  comtneo 
reeorerjr,  atid  whboiit  Jotning  the  boMiand  in  the  eonrey* 
aiifeevft  WM'beld  avrfid  coiiveyaitee,  and  I  ^iprehesd  en  Stra.  47t. 
ttie'inost  fentlstanftial  grounds.  No  ^reasonrean  be  gif«n^  ^^'^*  ^'^- 
wby'the*lltitband  tAmoM  jebi,  wben  he  bad  no  intereslia 
the  thing  sold. 

'Tbfe  doetrine,  tbat  the  a^k^Ies'of  septration  are  bind- 
ing, is  foHy  recogrtiiied  by  »a  series  of  decWons  that  hare 
never^been  centroterted.  flasband  and  wife  articled  to 
lire  apart,' witih  aw  allowance  by  the  husband  of  a  separate 
mairiteiiande  t6  the  wife.  Tlie  husband  aftetwards  pre- 
tewkfed)  that  fa^' wis  reoencited  to  tbe  wife,' and  fereibly 
isdzed  opoii  her  person.  The  eonrt  set  her 'at  liberty,  on  a  Mod.  «<• 
tbe  '^undlhat*tfe'  agfeennent  should  bind  bath,  until 

both  agreed  to  cobabit  together.    So  in  Barrow,  the  couirt'Bur.  45 j,  4sn 

do.  5tf. 


^keJuvfaadifif  Jjb^nMiilid  rights^  to  mifiif^iJm'Mh^ 

v^.  Sfti.       Im  wMi  biai.    The  aaai^  ijb^lrisevk  twUM*  VMPODtwi^ 

^614?  ^^°'  <^Med«lte  in  GhaoOftij,  ood  a  ctae  in^Bmi^'s  Cbaiif)^. 

do.4M.      TbMt  ^eases  fidy-prwrey^bftt  du^.tobjwclisbouMl  lif 

bj  tiip,  yidcBog  up  Us  iaMttiyi<4%I»s»;.#r  :#iro]9idMiK*^ 

iyny  agreeneiit  entwed  i^  to  priiiide .f#c  tlie/Mpf«i(t 
«f  the  wjfc^  40  case.  U  sbotf^ldfbeaeo^Maqriiidriif^^ 
.aod.tvi&.taisaparale,  bas  alsobaeii  h/fld  a  buriiogfi^Mr 

It  WW  ttrg<ld,  in  thi»^ast^'tb$t  it  wa^  40^atraf7^l9!^4IHip4 
€ Etit «85.  ^^licy, togifeoflfect to a^ a^e^nmit whif^iMml ^ l«n4»o- 
cy  to  faeilifeate  a  separadon  betwixt  hiMbaad  aiidr.inf^^; 
bi|t  Ibe  c€MHrt  ga96  ^»ct  Ip  the  agra^meiit*  Tba  <H»urt 
tObscFved)  tfaat  many  conritmets  had  been  efltaUbbed,  which 
had  diat  tandency ;  tliAt  how«rar  it  might  baw  ^ae&  bet^ 
i>erp«^cyito  hare  cwspdared  suchxootiraGtsASvTicifus, 
jet.tha  qoestioD  had  bean  laid  at.refll,^^f«along  period, 
by  repeated  deciiions ;  that  sanetitfaii^'  articles^  o£  9(1^ 
aratim  had^  this  tendency,  and  yet  this,  doctripe  f^aai^ 
not  xMmr  be  called  in  question;  that  pvovisi^  ^..4111)* 
m<mey,  or  a^y  sepamte  proiriaion  f^r4i^  wife,*  tends, ip 
x«aderher  jiidependent!<|f  tbesiq^iCfft  wd  proteeti<H)  9f 
her  husband;  but  that  all  those  points  were  weH  eslsiH 
lished,  and  couM «ot  nowbe  ^rcgectedi  Hfk  the groimd  of 
a^iposed  ittegatity  fn  such  transactions. 

The  court  considered  a  case  in  Ventris,  as  supporting 
the  decision  in  this  ease,  and  also^adecision  in  Vernon, 
as  a  0ase  in  poitit.  Here  the  husband,  b^Tiag  treated  his 
a  Ver.  6?!^  wife  4H,igaTe  her  a  note,  that  if  he  should  ever  again  mal-^ 
tieat  her,  she  should  bivre  £8000-  for  her  own  use*  Th^^ 
husband  having  again  mal-treated  his  wife,  the  eonrt  de- 
creed the  note  to  be  paid.   Whether  it  is  the  best  f  ^Hcy, 


o#«P^*  <»f  jii9li«e/  »  Mt  now  nasmtuy  to  be  «Banitied^ 
Thtti  it'it  not  eootbpy  to^  louncbpolicy,  we  Imvv  Aiti  ra** 
deaee^lliatfar^Aeiiiji^a'eir.  Wbra  tiibi^|iu«tioB«miPed 
Q&-  oiie-iide  oiiijs  ive'Buy  beiled^to  eDooUMlev  timt  it  bid ' 
bfrn-Mter-loftave  ett^tiihed  a  diwtriw  o^ppoike  to  lint 
#iiic^  tiow-  fmv«il».  Tfae«i  oitfbe  bo  doubt,  bvt  thti  ths 
ibdiUgmce  .  giv^Q  to  wi^es;  bytbi*  dootriM^htSebcev 
<ifiteo  9i»3md'*iif  piOod^  tMoob  ^j^iboik  0»  tbe  otbev 
haadi  wd'^ilg^-to  femeoibery  tbatbiiiA«nd»  aie  not  al'« 
i«a7B4ie9feoi;« .  They  hare  Aeir  eapriees,  rasegaod  fbttkny 
as  well  a&  wives*  Wbatevef  evil  tiay  bare  lesttltedfrans 
thoflfiS^ideeiBioQfy  great  ^odbas^alao  been  theeome^piiiiee* 
Many  anawattle^vittuoas  'ivybb^  beea 

secuied.  ^gaiiMt  the  tyiamqr  and  braiaUtj  of -aa  vrifeelbig^ 
dissipated,  lihertioe  huabaad,  and  delivered  fron  poverty, 
dialee«3,  ^apd^  the  meet  ehaoieM  ttese.    Many  Bifliiliee  of 
chS^rem  lunro'  been  piofided  Sot^ and  so  educated  as  to 
becoc^.the  ernaments  ef  the  a^  in  nvbieh  tbey  lived  l      . 
wboy  had  it  not  been'  hr  thbae  deciuBasiy  would  bav» 
bceft  ledt  lo  the'  worid^  or,  what  is  more  probabie»  baye 
been  afiofse  tm  il«    1  aoknoiriodge, I  feel  no  dogust  at  a 
doctriBa  d&it-^ha»  such  a  powerful  tendency  to^  promote 
the  jcomfort.  of  tbe .  better  half  of  the  hnnao  race.    In 
BroMTB^a  ebaadtefy  oases,  we  .have  tbe-opanion  of  Juitaee    ^^  ^ 
Briler,  iqoon  the  effeat  &§  astielee  of  sepaiadmi..    If  it  be 
law,  sagrs  ht^  Aaty  aAes  sepan^tODy  wil^  a  eompetent  al- 
lowance, by  husband  to^tbe  wife,  for-  maintenanee,  the  has* 
band  cannot  besued  for  the  debtaof  the  wife  >  if  she  can 
be  sued  alone;  jf  a  second,  bosband  be  liable  jointly,  with 
bar,  for, debts  eonliiaQXedf  duving  the  separation;  if  the 
artlQle^  as^  iuebi  a  formal  reounciatian  of  aaarital  figbtSi 
that  the  husband  canooti  sstsee  ikm  |iecson  of  the  wile^ 
without  being  guiUy  of  a  breach  of  peace;,  if  iall,  or  any    , 
sf  these  be  law,  they  will  jpoa  great  way  towards  proving^ 


&ftt  ftfi«c  toA  ^i^teraiiita,  ihb  wiDi  fM^^fp^widM^^t 
III  aU  i«a|>ect%  (^ceptJhi ih^fmjfo^e.f^'m 

beeadefoffoluic^;  aod  li ktioMr  of  Qa.\r«MQ»^  mby^lb^fi^^ 
dedsibiis  sbonkl  not  .li#:  ito  retigjioiirfx  fioidjA^itd^oiif^ 

ftet  0f  meat;  fiir  I  b«U(Rt#;dkai tbe)" amst  loiwded Jn  |^dd 
«eiia»9  jmd  Mkpted  tOi  ifte  ^iBd^rstradiiig^,  the  wdfm  fttul 
ialiiitstdf  madmcL:*  It  k  fulfy  MiMt  ItM^iPi^b^i. tibem. 
af«  srtkln.of  ai^uratioQ,  pttiifM»rliiig«  .pes^^tnal  tegtn- 
iioo,  thikt  XBd  ofer  bftAe  Uttsbandt  to  .r^42eii».iMioh.  vifo 
agaiD,.  and  naintttiD  hc^y  viU  fstemxA  tbaxasmy  &9ik»  «xe* 
cutiiq^ibe  agreement  .  Nothiigb^t'tbe  Bautul  apee*- 
meiit  o£  iixB  paitiea  to,coliab]ttQgedier,  nili  emr  diacharge 
the  busbandirom  ptiforhiing  tiie  ooTenaatsccaoilaified  in 

t  Ver.  386«        A^GOTtaaot  nm  tbepaii;  of  the.  faQd)aiid,.td  p$j.9jmm^ 

P.iDCan.497«aIly.aueb  a  anm,  fer  a  sq^arate  maiiiteDaiice  la.  bia  v^y 

t!luk?\\i.    will  be  enforced  agfuoet  him;  b«t  against  eiec&feer^  aoeh 

$  do.  547.      ftQ  agreemcoty  being  Tohmtary^  Ganofit  l^remiL  : .  i  . . 

^  Can  JBO.  °      Property  aafigned  1^  the  husband  to.  a  llllstee^W  imixt^ 

9  do.  do.  614.  tain  bis  wife,  njion:  airt^te  of  eeparai^%  is  ni»t  itti  aqn^ 

rate  property,  mr  calLsbe-dtapose  of  k,  lBLsu|ptaiiling  an 

annuity*    It  would  be  :unrmonaUeto  admit;  tbia«  idea, 

cunee  articles,  of  separation^  whaiev^  ^^feot  tbejr.way 

bAvm  between  tkemaelires, .  elm  ^  have  *no  eperaliiMi  w^re 

third  pcmina  are  concerned;  for,  if.:sb»  shoidd  li^omc^ 

a  pauper,  the  parish  mi^t  call  upon  her  husband  to  main* 

tain  bier.    Her  bnsband'Bsettieiiient  would  b^<  her  seitle- 

menti  ami  her  husband  would '.be  Hidrfe  wiA  her  ior  her 

s)a{id^r  or  (trespass.    U  |s  t^cauiie^they  Uw  aeparatOf  titat 

the  husband  cannot  besued^  for  ao  crefiBt  is  pren*  him* 

She  cannot  be  sued,  wfess  he  hastsnounced  his  right  to 

tbe  person  of  his  wife;  for  if  die  could  be  sued  on  ber 

eontcacts,  the  persiim  of  his  wife  might  betakeafiom  bin 
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without  hh  ccmsifeiif.  Wh^n  tbst  nj^  is  renounced,  hf 
^rtides  of  aeparafion^  I  perceire  no  reason  vifxy  the  should 
not  beiikble  on  her  contracts.    S!  Ves.  Jr.  443. 

NofKrithstandihg  some  doubts  lAkuAi  hare  been  enter- 
'tflined,'  We  may  safely  coodudev  that  tvfaen  husband  and 
"trife  Agr^to  Hre  sepaMe,  and  Ae  huiband  covenants 
^tk  a^  trustee  to  aHow  a  eertttin  miBtifat^anee  to  the  wife, 
or  gives  B4>aM  to  n  ttfusfee/  isurii  cKovenant  or  bond  is 
binding  Ota  the  bo!Jbartd.  •  ft  bds  been  contended  that  his 
m  tb^  poi^r  i>f  the  husband  te  set  aside  such  oblations, 
by*  <)iie(ringio'reebivebia«4f«'kt0' his  family,  but  equity 
4e^t€^sv/Aeipm^i  proeeedbtglqponthe  ground,  that  such 
aa  agteennent  eaioi^t:  be '  dissolved  without  mutual  con- 
sent. -  If  has  been  contended,  that  to  give  eflfeacy  to  sbcb 
an  agreeineBt,^the  trustee  must  covenant  to  inderanily  the 
husband  i^ainst  die  wife's  debt%  as  was  the  case  in 
fl  VeiM.  eBe«  8^  hlso  Pr.  m  €an.  4W ;  but  tUs  is  not 
Meeasary  to  ^enable  the  court'  to  enforce  the  <fontract. 
'fa  A  MblBII^*  ^'  court*  decreed  the  trusts  to  be  per«* 
formed  ^against  <he*husband,  whto  therewas  no  covenant 
to  indemn^  ^tbe  hushand.  The  same  point  was  fully 
aetfledin  l^di'Ves.  IBl.  It  will  be  remembered,  that 
Aid  vig^t  is  Considered  as  so  vested  in  the  mfe,  that  if 
Ae  trusted  tih6uld  refuse  to  brmg  forward  a  suit,  the 
'Wife'  may-file' her  bOl  by  her  •  pmokein  ami  to  enforce  the 
eofntfttet,  aswas-Ihe  case  in '10  Ves.  191.  Altfaough  eban- 
eeiy*  has  <»rfbreed  sueh  contracts,  their  legality  has  been 
^Uestiofied^in'dottrts  of  law;  but  it  is  now  ftfly  selHed 
4hAt  sudi  eontritets  are  valid  at  law.  2  Vent.  SI7.— - 
24BBm;'38S.''  "Sueh  eontraets  wiH  not  be  ei^rced  to  tho 
pnqttdiee  <tf  eneitttors*  HV  Atk.  611.  699.  Z  Br.  jia 
€hto.»9.  •         ' 


'.i 


CHAP,  vin, 


Contracts  by  tviU'ck  m  W^  may  Und^hiftdfi    The 
hmfs  Power  to  dusikt  to  Ae  t¥^'^  P^tiAase^  md  to 
divest  the  H^eofReal  Property  pur^Msed  by  ker. 

When  may  a  wife  so  contract  as  to  biiid  liemlf,  mA 
when  not  ?         . 

It  IS  a  gei)eral  rule  fbat  a  m(e  cannot  so  contract,  as  td 
bind  herself;  her  contracts  are  said  to  be  roid  in  law. 
The  principles  on  which  this  doctrine  is  fetmded  are 
two :  1st.  The  right  of  the  husband  to  the  person  of  Mi 
Ifirife.  This  is  a  right  guarded  by  the  lair  with  the  utaiosl 
solicitude;  if  s^he  could  bind  herself  by  ber contracts,  she 
would  be  liable  to  be  arrested,  taken  in  execution,  anl 
confined  in  a  prison;  and  then  the  facnband  would  be  de«» 
prived  of  the  company  of  his  wife,  which  the  law  unD  not 
suffer.  2d.  The  law  conmdeis  the  wife  to  be  in  the  poiwet 
of  the  husband;  it  would  not,  therefore,  be  reasonabfe 
that  she  should  be  bound  by  any  contract  wliidi  A» 
makes  during  the  coverture,  af  it  mi^bi  be  the  e§ktt  Of 
^oercion<  On  the  first  ground  she  n  pritieged  for'tfa# 
^ke  of  her  husband;  on  the  la^,  for  her  own  sake. 

Notwitbstandilig  tfalb  doctrine,  cases  are  to  be  (bund  in 
the  books,  where  the  wife  has  b^en  held  Ikfole  on  h^r 
contracts  entered  into  during  coveiture.  The  ime  crite- 
rion, by  which  we  determine  whether  Ae  is  Kable  or  not 
upon  her  contracts,  is,  whenever  the  afi^resaid  'marital 
right  can  be  affected,  and  whenever  we  can  presume  a 
possibility  of  coercion,  her  contracts  are  utterly  void ; 
but  if  we  can  find  a  case  when  no  marital  right  can  be" 
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iaffi^^d,  aod  ertif  presuflsption  of  any  pottiMe  coercum 
is  rethored  oilt  of  the  way,  the  wife  is  bouniL 

The  words  of  that  dfeltinguisked  character,  Lord  Hard- 
wtck,  in  1  Yes.  305,  are  these :  The  disabSi^  arising 
Ctom  coverture,  is  not  for  want  of  discretion,  bat  because 
ehe  is  under  the  power  of  the  husband;  this  position  I 
ialse  to  be  eonect,  and  the  consequence  is  clear,  that 
%beii  she  erases  to  benhder  his  power,  there  is  no  solid 
ol^ectioa  %fy  her  managing  her  own  estate  as  she  chooses, 
if  no  marital  ri^  is  aflSscted  by  it.    Thus  it  wis  holden, 
thftt  the  wife  of  a  man,  who  was  banished  the  realm,  could  ^ron  sad 
contraet,  could  sue  and  be  sued  in  her  own  name ;  for,  in  ^^^  i^  \^^] 
HuA  case,  no  rig^t  of  the  husband  could  be  infrin^.  He  ^^  ^^- 
was  already  deprired  of  tte  company  of  his  wife,  and  her    ^^'  ^* 
jliiUsAaemmxt  in  prisQii  woii^d  not  deprive  him  of  his  wj£s 
|o  any  greater  esd^tthan  was  ^ady  the  case :  neither 
4}otlld  she  be  utider  any  coercion ;  all  presumption  of  diis 
wns  4re)Mved  by  bis  bani4unent|  whi^  prevented  any 
pMdhle  ftebess  to  her.    This  case  has  alwaya-  been  mi- 
milted  to. he  hu|;  and  I  apprehend  it  demonstrales,  that 
^reittoe,  ti  itself,  is  noidisqualification  of  a  wife  from  so 
-c^mtraoting  as^  to  bind  herself,  unless  some  right  of  her 
}iusband,  «r.of  herseU^  may  be  affected  by  it;  for  no  man 
4sa»  d^y,.  in  ilie  case  put,  bat  that  the  wife  is  still  the 
iwife  ofihehaoished  man,  his  banishment  notwithstandii^* 
I  know  it  \&  said  that  the  pierson  banished  is  considered 
u  c»oi{Meriniirtuitf|  but  in  this  position  there  is  no  tmtlk 
If  ha.  were  rii^itet  nuniuui,  his  wife  would  be  m  feet  a 
4kmme  sole,  and  could  many  igain,  without  obtaining  a 
dy^orcer  and  it  wiU  not  be  pretended  that  she  can.  Could 
i|dmini0tratmn  be  granted  on  his  ^tate,  at  on  the  estate 
^f  a  deoea3ed  person?    I  trust  not.    Again,  it  was  deter- 
amned,  that  the  wife  of  a  man  who  had  abjured  the  realm, 
might  $0  Q^ntract  as  to  bind  beiself. 
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Salk.  116.     ,     The,  same  reasojpt?  ^xi$t  iia^tlmciiiiA  m  k  tbe  k^p4^ 

Ld!"Ray,  147.  ^*^  ^^"  dcte^lu^ed,  Uiat:tlie,wife  oC  ap  u^p  ,^ 

2  Salk.  646. .  mi^tsp  ppnxxzct  wtq  bmd  bepplf-i  fpr^tbe.  j^aig  jrear 

son^,  np  Htgjbt  of .  t)ip  husband  could  be:affeftf>d  by^her 

contracts^  fop  he  Q^\/i^  pqt,Qpg>y  Xhq  co»HWy.Qfi  *is 

wife,  nor  coujid.  she  be  under  ^e  c^oeroictiijef  4^Q^i|iiNiii#» 

tsq^  t|i%t  no>  right  of  hifi.^oi^d  Tue/mfm^d^    U  yms  ^im 

;  determined),  that  the  wife  of  a,  ^ipfua*  Ustxt^gpj^Jt^^^  ff^  sef ^ . 

jears»  m^t  hind  herself  l^y,  her  contr^qtsi  ij^itlie  s^^agye 

princijdfs  >v||ieb  govern  the  olh^r, cases  ;hf%ie  pof^ntiojflr- 

.  ed.  -  la  the  two  las^t  ca^est:jt]^e  nevec,  ^s^i  ^d  n^v^ 

1  B'rowjCbaq.can  he,  ^y.]^x^^^W  ^hs*  tfee  hp^bandrWa^i0!ff^Vi|i^4ti^. 

7.503.  .  :  ^^  im^j  J  jjj^y^  never  heard  tb^t  .tjie^  aothpri^^-«f  tb(^Sf^ 

cases  hs^  been..  shiJcei^..or >,al;tj^ii^^  t^  bt^.  ,sbrii^* 
l^nce  the9P  determiiiatioss^^tbevq^liR^^ibaa  i^O^l^ 
Ihi&r  a  woman^. living  s^fw^ke&^vkh^v  l^mim^d-hfi%,v^ 
*^£Si  o£  |gK(^e»^fi^  wi^a  sepfif^e,  m^tK^l^ifijiiq^g .  ^niHa 
'QiBd;. herself. as  to.  he  liable  to.h^  p<»n(i^i|t:.  BiMV^rmni 
dsfcisions  aei^ia^d  to  bai^e^abUsheditais^anHudJipitt^^ 
See  the  case^oint,  that  she  could;  a  rerifrdifl^i^t  PtB)i#il,<hch«rMeV} 
doU^aiJdThe***^  *^^®**^*^  ^^  n»a«yHeinio,e9*;  U^a'jsi^Si;.  th^ 

cases  there  ci-contemfed^  ti^nt  the^a  :ca$e»  iatroduQeisb  QftWt  piHfiripiaa^ 
ford  "&  Ea8t*'^^%  Ui*noiva  to  ^e  commw  l^Wy  apd\ibi«  mihWEky 
ofthose  decisioiw  biM^e  sime  bfiip*  ^b»i^m:  h^  s^ibseiqueQt 
x^mtioaa;  it  must^  therefoi^r^at  paa«ent»  be^pomiidered  ae 
qmtHo  .nmui^  That  we  jao^  detersime;  w  ivibieh  aide 
the  truth  lies,  we  will  ioquke,  is  anj  laaritel  ri^t  of  .the 
hudxandiiafrmged.'^  Certainly  not;  foi^  hy.his.aptt,ilgre^ 
metdi,  and  such  an  one  at  the.£nj^i$b  la^vr  re<(^}g9t«es  a$ 
v^d^  he .  has  i enouiKse^  all  olaim.  tQ  Im  f/m^w*  i^  '^ 
tberefiur^i  immaterial  to  hin»  whatbi^r  she  re^jlki^  4p  a  pal? 
ace  or 41, dungeon;  on  bis  a4;eow^  t^er^fore,  .there  can 
be  no.  objectioii  why  she  should  not  so  ct^i^M^t  fts  to  bind 
herself.  Is  she  under  .any  eoercipn  of  the  hii^biiiid  ?  Cetr 
tainly  notj  for  she  is  wholly  oi|t  of  his  pow^i^  Wi  ia  thei. 
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«ii jeymeiit  of  iQ  that  liberty  of  aetmg,  wlndi  is  enjoyed 
hf  m  miniEnried  woman*  Those  contested  decisioas, 
tlKiiv  ittfe  intredneed  no  new  princ^Ies,  but  have  applied 
old  eiibblished  prineiples  to  new  cases.  I  do  DOtcontBnd, 
Mihas  been  done  by  ieNMne,  dntt  she  was  liable  on  account 
jdibm^ing  a  separate  manitena&ee ;  that  will  hare  fte 
efect  erf  secumg'^&iiD  from  any  liability  toiidfi  ber  con- 
tracts for  nelsesaariesi.  But  it  does  not  Mo^j  that  be- 
emoc  be  is  not .  HaUe,  that  she  is ;  for  when  she  elopes 
winbr  an-adttlterftrv  the  husband  is  not  liable  for  ber 
e^tTMDts  for  s6G^s$aries,  neither  is  die  herself.  The 
gnound  obI  wtaefa  I  place  it,  is,  that  tttey  lived  separate, 
inic^ .  articles  of  agreemeitt,  whidi  were  binding  upon 
tb^nf 'by  which  aiiielerthe  hndlyand  renounced  all  his 
4Ptfl^  to  the  peisDO  of  ibis  wife,  and  piteed  her  beyond 
Ibet  remb  of  any  poB»ble  coeroioD;;  The  cases  would 
bMe:  hetn  det^nnined  3n  the  same  nmnner,  if  there  had 
bisffflL'  no  sepatrate  isaintenascev  for  they  proceed  upon 
tbor^gfound  of  renderi^  her  liaUe  to  the  extent  of  her 
ealitfmct&  Wliereas^ifdie  Cict  of  her  Imring  a  separate 
maintenaoee  were  the*  ground  of  the  decision,  her  liability 
Bswsl  have  been  eommensurate  only  with  the  amount  of 
h#r  wparate  maintenance. 

It  will  not  be  w^proitable  to  examine  how  far  the  <fo- 
ciaton%  4>ei)i  before  and  subsequent  to  the  case  of  Baron 
Poeih)il%  whi^  se^ih  to  be  faoetiie  to  that  decision,  are 
so  in  reality,  it  must  be  admitted,  that  some  of  them 
were.  0{^)09ed  to  the  principles  of  that  decision.  The 
principle  was,  that  the  wife  was  liable  dn  the  ground  of 
ket  s^rate  maintenance,  which  scTeral  of  the  learned 
judges  saem  to  havte  supposed  was  the  ground  on  which 
tbttteMe  and  some  others  were  decided.  If  that  was  not 
the  true^^und'  of  those  deeisiotis,  but  die  true  ground 
wae,  diat  the  husband  had,  by^  his  own  deed,  abandoned 
aH  )m  marital  rijg^,  and,  therelm,  eould  hare  had  ae 
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"iiitcraft  in  tiiequestibii,  whtther  his  wife  was  hMt  fa  he 
tsken  <m  an  ^abtoQtioft,  or  iiot ; 'Bf^mmble  te  (^ 
the  cinaKeU^lr  io  2  Feiey,  ivliere  be  m^^U  tke  \BmAwi 
ijid  wife  are  M^paraltd  bj^deed,  an  JMstb^  may  be  brftogtkl 
against  tbe  wife  ahme^  I  apprebcad  tiiat  no-  one  of  lite 
oases .fliflitate  agaimt  tbe  dootnoe  trf  tbat  xaee.  Tbo  &»t 
wbiek  I  riidlfWotiiBe,  is  dat  of  Hate^betva.  BaddeljTy  a^ 
ported,  in  ^udgo  Blacbtooe*  Tbe  defen^Mityin  thatcaa^, 

£  Bl.  1079.    .  pleaded  lier  ooverlura/  Tlie  repl^ation  admitlod.tbe.oo>- 
vertoio;  butalatoditbfct  sbe  bad ebped  from  bar  bMbbted"; 
that  Ae  bad  abrqra^  sinse  tbat  tioiei  Ihwd  aq|>aralo  faotft ' 
b^  boaband;  and  Ibal  the  artkkat  fer  svfaicb  tbe  ndtuM 
Ilrou^t,  werefonttabod  becstoeo  her  depi^ure  fenn-JMlr 
biisband)  and  oa  her  oredit  only.  Tbis  was  demurredrto, 
«ad  tbe  r^pliGOlion  ^as  boMen.ill.  Bkit^  in  tbi^o^se,  tbO 
Imsband  bad  nerer  afaatdoned  his  rigbl  to  his  wife*  SBio 
was  tfaea  liriog  frooi  faim^  in  defianoe  of  her  dutfi  aod<fae 
'  Jiaed  a  ri^t  to  recUtiovher  at  any  time^ '  To  aiifer  ber4^ 
be  bound  kj  her  coniraet,  wquid  render  b^  lidble:^4A 
an  ixeeotion,  and  tbvs  tbe  bushand  be  deprived  of'  her 
persuD.  Tbe  wife  never  can,  bj  any  aet  of  berown,  j^ioe 
belself  ia  aneb  ftsknatsanv  aa  to  depnirtt  bim  of  bis  itmi* 
tal  right  to  her  person.  To  have  «nada  Ihiscase  lafcO'tbal 
of.  Baron  Peebiiia/  tibere  must  bare  boen  a  eov^iabt^oa 
tbe  pbrt<  of  tbe  bndtaad  that  bis  wife  tnigbl  lire  aapamie 
faom  bimi  fer,  in  that  bsne^  be  would «othare  aft^tvaore 
inttnest  in  her  person  than  vaj  iban  aa  tbe  odmciumty* 

%  BI.  1 995.  The  next  ca^e  determined  in  the  same  ttiomier,  isXiea  vs^ 
Sbu&B, leported  inJudgeBIaibkalone^.  In  ibntoasiSy  there 
was  airolootary  8eparation9.and  a  s^arate  ixHaoteoance  of 
tbe  wife.  Astotbelastt'wfaatevereflbettbeaepmiteaMiinr 
tenanoe  might  haro,  to  soreiiia  bim  irooi  her  contncts,  is 
notteig  to  tiie  |)rceent.{mtpoae  $  fer  I  agree  that  his  not 
bebig  l»ble  to  pay  ber  cdotraota,  fees  no  ItabiKty  open 
bof4    latUa  eaio  tben  wia  no  oorenaiit  to  .|irwe9t  Ibo 
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ImiBteiidl  fi^oi  dttimng  his  wifir,  wheaewi  hepbasid  $  it 

put  m  pmod  at  plaaaure.    His  wrnriM  riglit,  tiwstifaWf 

mi^t  be  sfieeted*  i/lns  wife  wmr^  InUe  00  ker  eentmetet 

for  fibe  miglit  be  eonfiMd  in  »  prison,  when  he  was  abe«t 

to  pot  a  period  to  tbis  temporarj  sepamtioB;  this  ease 

dees  not,  liMefote^  nriKUie  agaiest  Hw  ease  of  BenM 

Bsefaiits*    Tlie  next  case  is  tlMl;  of  QBclmat  wb.  Biown^ 

repotted  in  TemBepofts.  TUs  cats  was  an  wnmi^Sofr  4T.  Bcp,  7e. 

goodb  sold  end  plea  covertaie:  raplioation  tliat  hefeee  tbe 

promises,  Ams.  Ae  deiisadani  Msng  manied^  ooaasitled 

adtdterjr^'and  that  afterwaid%  and  beleie  asakh^  tto 

psmniass,.  tlM  faosbaod  separated  from  the  bed  and  beard 

of  die  defendant,  and  cehahilatiQn  with  her;  and  that 

sbe  had  ever  since  Rved  sepaiate  in  a  slate  of  adoheij, 

end,  so  living,  made  tbe  promises,.  &«.  and  tbe  articieB  for 

wbi^h  the  suit  is  brought,  were  fnmisbed  on  her  separate 

^redH*    This  replication  was  bolden  SI.    The  oourt,  hih 

deed,  9ay  tbis  is  not  Uke  tbe  former  cmses^  wbere  jtbe  wile 

was  hddea  liabk,  for,  say  tbe  j,  there  was  na  separate 

nianitenance*    In  this  case  the  judgment  war  undoubtedly 

correct,  but,  I  apprehend, .  tbe  true  reason  on  which  such 

jon^inent  ought  to  have  been  rendered,  was,  that  in  tfam 

case  4bere  were  no  artteks  of  sepamtioo.'   No  co? eaaat 

had  been  entered  into  by  him,  relinyiiabity  hi*  light  to 

tbe  person  of  bis  wife.   It  was  not^  therefore^  in  her  power 

to  place  herself  in  socdi  a  situation  m  would  albct  hie 

marital  right  to  her  person- 

The  next  ease  is  that  of  EUah  vs.  Lei^,  reported  in  57.  Rrn. ere. 
Term  Iteports.  lo  this  ome  it  appeared  that  the  hmband 
and  wife  had  separated,  but  there  wme  no  articles  of  se^ 
paration  or  covenants.  A  suit  was  depencKng  between 
them,  in  tike  consistory  episcopal  oourt  in  London,  and  a 
temporary  aUmony  was  allowed  to  the  wife,  doring  tbe 
pefideoey  of  tbe  mit«    Cov^ore  was  }deaded,  and  thoi 


tbe  price  «f  tvMektte  ^  yrm  hfon^i  wttBlkhmt^kyu 
fcfceftidil.  Thfa^«|diiktkm  w^  fa«MmriB;-  ^{fe^ktio| 
th«  least  f^emllkiice  bet#iirt^lm  C€Lse  aiid  Hmt  of  Cdi^bM 
liiid  Poefalife.  I  tMW  Aat  in  tWs  cise,  horA'%tiotfon 
riiews'gteBt  t^mptdmis  of«dteg!]st  wSfii  Ae^  last  mentioned 
ease, biktlie  caise did vm\ rtqdih the tibsetvaftioii&^side 
hy  Mhi ;  btit;  in  tJre  dpi^iob  giTfen  by*  Jottice  Lawrenee, 
,  '  file  true  grmind  af 'tl»rt:de6feion  iss^^ii/  He  ttbscf^Sj^at 
mUte  case  <rf  Otwbett  i«.  tPodiite,  tfecjr  aiy  fat  cofisi^BMred 

•  tbe'tvife  m  feninie  sole,  J^rtte  remainder  oftierlife^'Hiat 
the  IWiAy^  ted'n^i  figkt  to  tire  pferson of  the-wSfe  after- 
wio^.  Andtirhysfr?  Itie  answer  is  bWviots:  he  had 
covenanted  to  grrc  tip  HJs  right  to  -^her  petson.  ' 

<T.1L  604.  ffte  tiext'case  ts  p^pt)rted  in^etm  Reports,  This  dase 
fe  merely  A  case  6f'  u  idfe  separating  ftfdtt  her'  ifusband, 
and  caTf}rii>g  <hi  *the  trade  of  an  haberda^er,  %nd  the 
goods  sold  Were  on  her  credit^   She  was  dead;  and  had 

"  madelier#lB/aiid^he'sidtWaSagain^her€^eciitor.  The 
plaititiff'ccrtld  not'  prevail, 'for,  unless  she  could  be  sued, 

''  heir'exectitor  cbtAd  not^  fot  ihSre  wfes  nO  coirfeiisfent  tlfet 
wocdd  affect  flie  right  bf  the  hufebahd'to  her  person,  or 

'  ft'e  property  ttiatslie  might 'acquired  An  executor  is"  only 
Hibh?  to  the  extent  of  assets,  arid  the  property  left  by  her, 
never  was  veirted  in  'fain^,  tut  belonged  td  ihe  husband. 
THie  reasoning  of  Lord  Kenyon,  in  ttiat  cas^,  "docis'not 

*  seem  to  me  to  oppose  the  idea  of  ffhe  habtfity  of  a  feniifie 
eorert  beifag  sued,  when  there  is  n  eovetoaftt  to  live  scpa- 

':  rate,  unliess  that  covenant  was  temporary.  Justice  LaW- 
rencel^  opfniba  seems  to  rest,"  in  that  case,  oh  this  id^a, 
that  tJie  wife  cotiA  not  acquire  the  property  left.  '  ' 
a  T.Rep.  54^.  1%^  last  ca£;e  ndiicbi  shiJt  nbtice,  is  reported  in  Term 
R^orts*!  in  this  case,  T  admit,  that  from  the  reasoning  of 
the  court,  It  is  apparent  that 'they  meant  to  overthrow  the 
CAses  of  Ringstead  vs.'Lanesborough,  Burwell  vs;Brooks» 
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«uid  Cofbett  atod  Poebte ;  yet  the  deenicMi,  m  tUs  cim« 
iftdependeott  of  opinioM  no  wy  neeesMiy  to  be  gifen, 
does  not  stand  opposed  to  those  decisbtis.  If  indeed  theee 
decisions  be  suppoited  od  Ae  groand  of  there  bei^g  k 
eepa^te  aicdiitenanoe  eUonred  the  wife,  the  decision  ill 
Ibis  case  is  idpposed  to  these;  but  if  those  decisions  rest 
upon  the  eov^nant  to  live  separate,  as  I  contend,  this  ease 
is  not  opposed  to  those.  It  appears  on  the  lecordi  ttntt 
there  was  no  covenant  to  live  separate.  The  defendeol% 
rejoinder  admits  a  sieparation,  and  states  die  covenant  to 
be,  that  the  hilsband  sho^  pay  the  separate  maintenance, 
as  lotig  as  the  wife  should  suflfer  the  husband  to  live  sep- 
arate and  apart  from  her,  and  should  do  certain  oAtr 
things  n4t  connected  with  the  question,  which  we  arb 
considering.  To  this  there  is  a  demurrer.  There  was 
then  no  covena^it  to  live  separate,  but  only  an  agreement 
to  pay  so  ibuch  as  long  as  they  did.  The  Wife  could 
make  her  challenges  as  a  wife,  whenever  die  pleased^  and 
there  was  no  renunciation  of  any  marital  right  whatever 
to  her  person.  The  decision  was  perfectly  correct,  on  the 
ground  on  which  I  have  considered  this  subject,  and  in 
nothiixg  hostile  to  the  case  of  Coibett  and  Poelnitc. 

The  Q^een  of  England  may  sue  and  be  sued  without 
her  husband ;  and  the  reason  given  is,  that  she  has  sepa- 
rate property,  over  which  the  king,  her  husband,  has  no 
control ;  and  no  marital  right  can  thereby  be  affected.—^ 
I  presume  her  person  is  not  liable  to  arrest  The  case  of 
Baggell  Vs.  Truman,  1 1th  of  East  301,  has  been  thought 
by  some  to  exhibit  a  principle  opposed  to  those  which 
determined  the  case  of  Baron  Poelnitz :  It  was  an  action 
of  trespass  by  a  wife,  for  entering  her  house  and  taking 
her  goods.  Coverture  was  pleaded,  and  a  replication  of 
desertion  by  the  husband,  to  America,  for  four  years ;  the 
replication  was  held  ill,  as  it  must  have  been  if  the  law 
of  baron  and  femme  is  preserved  entire.    The  decision, 

P 


im  BARON  AND  FeSfME. 

in  this  ca$e,  does  not  oppose  the  case  of  Poeli^tie.  W 
Ibe  husband  had  renounced  his  marital  rights,  by  articles 
to  liFe  separate,  it  would,  in  s,ome  measure,  have  over-* 
ruled  that  case.  There  is  an  exception  to  the  general 
T4il^,  that  the  wife  cannot  so  contract  as  to  bind  herself 
ey^n  when  living  with  her  husband.  The  wife  can,  to- 
gether with  her  husband,  convey  away  her  r^  property.; 
biU  in  England  this  can  only  be  done  by  a  particular  mode 
of  conveyance,  viz.  a  fine  or  common  recovery,  which 
fure  effected  by  the  interposition^  of  a  eourt ;  and  are,  in 
form,  judgments  of  courts,  but  in  reality  are  conveyr 
-aoces  of  real  property.  When  a  wife  joins  in  a  lease  of 
her  lands  with  the  husband,  such  lease,  on  the  part  of  the 
wife,  is  not  void.  It  is  true  that  it  is  voidable;  but  it  is 
;:«apable  of  being  confirmed  by  the  wife  after  the  death  of 
the  husband^  for  if  she  should  accept  the  rent  reserved^- 
the  lease  would  be  rendered  valid%     C^o-  Eliz.  269. 

Ei^Ush  lawyers  discover  some  solicitude  to  presen;(f 
€»tire  the  masum,  that  a  married  woman  cannot  contract^ 
and  therefore  ieU  us  that  she  is  to  be  considered,  in  thf 
transaction  of  conveying  by  a  fine,  as  a  femme  sole,  or,  as 
some  expresses  it,  qiuisi^  a  femme  sole;,  and  that  this  is 
proved  by  tbe  record  of  the  court ;  for  when,  we  find  that 
B,  the  wife  of  A,  has  acknowledged  a  fine  in  court,  th^ 
presumption  is  that  she  was  not  a  wife,  for  no  wife  can  do 
this  ^.  and  if  she  had  been,  the  court  would  not  have 
taken,  the  acknowledgment  In  this  there  is  neither  sense 
nor  truth.  Such  judgment  rendered  by  the  court  woi^ld 
be  enoneous,  if  the  wile  could  not  convey  in  this  man«- 
Der;  and  every  lawyer  knows,  and  the  courts  know,  that^ 
hy  this  mode  of  conveyance,  a  wile  can  and  often  does 
traasfer  her  real  property.  Does  not  the  court  examine 
her,  because  she  is  a  wife,  ivhether  she  does  it  freely  ? 
The  truth  is,  it  forms  an  important  exception  to  the  ^en- 
ei:al  rule ;  but  if  slie  had  joined  in  any  other  mode  of  cQUr 
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irejance  with  her  husband,  it  would,  as  to  her,  kave  beM 
utterly  vdid,  if  she  had  dected  sd  to  hare  it 

Baron  and  femme  levy  a  fine'  of  the  femme's  land,  os 
error  brought  for  neb  age  of  the  femme.  The  fine  was  re* 
▼ersed ;  but  a  question  arose,  whether  it  shoidd  be  re- 
versed 'onty  as  it  respected  the  femme  and  her  heirs,  and 
remain  good  as  to  the  husband.  It  was  adjudged,  that  it 
slioold  be  reversed  in  toto.  The  reason  of  this  reversal, 
as  to  the  husband,  is  not  obidons  -to  my  mind.  The  faos-^  • 
band  might  have  leviod  a  fine  of  bis  estate  in  her  hands, 
without  bis  wife,  and  it  would  have  bound  him  ;  and  his 
joining  bis  .wife,  who  could  not  levy,  by  reason  of  her  in- 
fancy, .  csmnot  render  bis  act  voi 4.  Ely  vs.  Todd,  1 1 8. 
1st  Leon.  114.     2d  Co.  77. 

This  common  law  rule  has  also  been  infringed  by  a 
statute  of  Henry  YIIl.  which  rendered  valid  certaia 
leases  of  the  property  of  thr  wife  by  her  hud>an'd  and 
bersclf,  for  three  lives  or  21  years,  subject  to  a  variety  of 
restrictions,  ^r  which  I  refer  the  reader  to  the  statute  it- 
self. If  husband  and  wife  lease  her  lands ;  on  the  death 
of  the  husband,  'she  4s  n«t  bound  by  ber  lease,  unless  she 
agree  to  it  itfterwards ;  but  it  is  said,  that  if  she  take  Sk 
second  faui^and,  and  he  oigree  to  the  lease  by  acceptance 
of  rent,  and  then  he  4ie,  that  she  cannot  avoid  it.  The 
correctness  ofthifir^pinionis  very'^estionable:  when  she 
teased  it  with  her  husband,  neither  his  agseement  or  her 
own  bound  her ;  and  when  her  second  liusband  accepted 
the  rent,  it  amounted  to  nothing  more  than  bis  agreement, 
that  the  lease  continue,  and  ratified  it  without  doubt,  so 
that  he  eoxild  not  avoid  it ;  but  a  wife  is  never  bound  by 
the  agreement  of  her  husband,  respecting  her  real  prop- 
erty, upon  the  principles  of  the  common  law ;  and  aU 
such  agreements  may  be  avoided  by  her,  when  the  co- 
iircrture  is  at  an  end.  I  cannot  perceive  any  greater  rea- 
:Son  why  she  should  be  more  bqund  by  the  ratification  of 
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Ilia  Moo«dl  husband,  than  b}rtl]|ekaw  Dyw 

110.  Rol.Abr.47S.  Rol.Rtp.I3S.  A  feomA  coveii, 
whOi  irilb  her  fawtband,  Imes  «  fine  of  ker  lands  with 
wMTWity,  is  liable  on  the  covenant  ef  wasmntjr.  Tha 
deed  of  a  femme  oorert,  relatiTo  to  a  Sua,  U  ae  eoaeia-v 
mve  upon  her  as  a  ime  would  be;  and  when  a  fevua* 
cofert  lanes  a  faie  of  her  lanAs,  not  only  Ito  land  paseea^ 
bm  she  ia  liable  on  her  covenants  eontaimd  in  &o  fine« 
Si  Sattnd,  180.  Baron  and  fewnne  join  m  a  eonveyanee, 
not  a  fine  or  common  reeK^eiy,  to  a  stranger ;  and  tbe 
atranger  enleni,  the  possession  being  given  to  him  bjr  bai^* 
o»  and  femme.  To  satkfy  the  purchase,  the  stranger  co»f 
veys  lands  to  the  tnotm  and  femme,  who  enter  ;  and  of 
these  lands  the  baron  and  femme  leiy  a  fine ;  the  fansr 
bttid  ^s$  the  levy  of  the  fine  iano  bar  t0the  wife's  en- 
tering upon  her  own  hxkd  so  exchanged.    1  Leon.  9&5. 

•fe  Vernon,  there  is  an  authority  wfakh  profcs,  that  the 
agreement  of  a  wMe  to  lety  a  fine  of  her  land,  was  by 
ehaneery  decreed  agamsl  her,  after  the  di^ith  of  her  hutt 
bimd.  It  seems,  however,  to  be  ^ue^  eexo^A,  whether  a 
femme  covert  is^bomtd  by  a  covenant  which,  she  entem 
iiM  with  her  husband,  to  convey  her  i^eal  estate  by  fine* 
It  is  a  well  estaJ[>K^ed  point,  that  if  she  do  ccmvey  by 
floe,  die  i»  bound,  her  coverture  notwiAstanding;  hut  &at 
die  is  bound  by  no  other  contract,  either  execiit«d  or  eat^ 
eeut^y ;  but  it  is  undeniable  that  die  is  bound  by  other 
tiOtOfetB  which  are  entered  into  in  the  conveyance  by 
fine*  as  when  she  conveyt  with  her  husband, by  finee  and 
warranto,  ^  land  to  the  grantee,  and  l^e  husband  dKes, 
and  the  grantee  is  evicted,  she  will  be  Uaible  oo  her  co^ 
Tenant  of  warranty.  2  Saund.  177.  Sid.  146.  1  Mod. 
£80.  2R.Abr.664.  Do.  703.  The  auljiorities  seem  foil 
to  the  point|  that  a  wtfe  is  thus  bound  'by  her  covensuits  of 
warranty  in  an  executed  fine ;  yet  none  of  them,  except 
fte  eases  in  Yer.  maintaiQ  the  doctrine  that  a  wife  ia 
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liaisiidbyftcov^iiaBltolevyBfiM.  It  it  «iid»  thai  wiMh 
ewr  act  a  per^QQ  ia  o^lDpaleal  to  4a^  lo  M  lo  bind  bun., 
he  nay  be  b<HHid  hj  a  cove^anl  to  dp  that  apt  $  and  aa  a 
mfe  is  conpetH^  to  }f?]r  a  fine,  $he  ^iigbt  to  be  bound 
by  a  eofeaant.  ta  levj^  Do^btkas  Ihia  i^wming,  ae  af<r 
pliad  to  Bioat  ca^es,  19  correet^  apd  iitdeed  conduttTe } 
botk  isfaUaeiious  m  Ibe  prea^  e»e^ ;  for  eveiy  wife,  be*  ^ 
fose  abe  leviea  a  fiae»  i»  eiaimadl  arbetiief  ahe  does  it 
Tolttiitarify*  ^  ia  not  boimd  bj  a  iae  levied*  if  tbeie 
be  no  floirii  esamiaatioo*  This  seeurityfWbicb  the  tewiiH 
levpeses  ia  her  fai^iir,  agaiwrt  tbe  coeveive  povei  of  ber 
liiabaod^  is  vrbolly  hnt  to  ber,  if  abe  be  bound  by  bet  eo^ 
Tenant  to  k^jr,  vbere  tbejre  ia  no  eacanuaation,  whetber 
abe  (coTenaated  voluntarily  or  n^  Hewever  slender  tbf 
aei»irity  g[  aa  examiaalifio  ia»  against  tbe  eoeicion  of  tbe 
husband ;  yet^  in  tbe  view  of  die  few,  it  is  oopaideaed  aa 
a  aeGurity ;  and  if  idte  be  bouad  by  a  covenant  to  convey 
hmr  land,  wfaicb  might  be  obtained  by  coercion,  wtiete 
there  ia  no  examination,  abe  is  deprived  of  that  protec- 
tien  wbieb  tbe  law  intended  tO  afford  her;  but,  to  any 
mind,  ^s  is  the  oidy  reason  why  she  oug^t  not  to  be 
be^nd.  I  sduMild  never  queg^n  the  aoundnces  ^  those 
aniborities,  wMoh  say.  that  she  is  bound  by  her  covenavt 
to  levy,  if  it  wese  not  for  tbe  promioa  winch  is  made  for  • 
her  private  examination  before  she  oonveyp.  In  that  ea^e 
ter  conneyaiiee,  #itboat  examination,  would  be  vahd* 
^be  wodd  have  as  much  power  to  convey  a$  her  husband* 
£^e  would,  in  this  respect,  be  as  much  sm  jutria  as  her 
husband;  of  course  as  juueb  bound  to  qq^v^,  if  she  bad 
covenanted  to  convey,  as  be  would  be  bound,  if  he  bad 
coveranted  to-  convey. 

It  b  u^ed,  that  die  wife  U  bound  by  all  the  covenants 
in  the  deed,  when  she  levies  a  "fine ;  m^  that  there  is  no- 
thing ttore  repugnant  to  her  righta,  in  compellkig  her  Ur 
fulfil  her  covenant  to^  convey,  ibm  in  compelling  her  tO' 
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Kiilfil  her  covenants  in  her  deed/  when  she  has  levied  n 
fine.  It  is  admitted  that  a  -vnfe  is  bound  by  her  cove* 
nants,  when  she  has  levied  a  fine.  The  authorities  to  tbii 
point  arc  fidl,  and  not  scintUh  juris  to  be  found  to  the 
contrary.  To  this  purpose  is  the  2d  Saund.  177,  and  the 
numerous  authorities  there  cited,-  in  the  last  edition, 
Sid.  146.  1  Mod.  190.  2  RoH.  Abr.  684.  7d3;  but  it  by 
no  means  follows,  that  because  she  is  bound  by  the  cove- 
nants in  the  deed,  aft^r  the  levy,  that  she  is  bound  by  a 
covenant  to  levy.  The  law  has  interposed  a  shield  be- 
twixt her  covenant  and  herself,  to  defend  her  against  levy- 
ing a  fine,  and  all  its  consequences,  ^iz.  a  private  exami- 
nation, whether  she  acts  freely,  or  not,  in  levying  a  fine. 
If  she  will  not  avail  herself  of  her  privilege,  when  she  is 
unwilling  to  buy,  ^e  then  becomes  liable  to  all  the  con- 
sequences of  levying  the  fine.  The  iiKstrument  which  she 
covenanted  to  execute,  was  one  which  conveyed  the  land 
described  in  it,  and  also  contained  a  covenant  to  warrant 
the  land  to  be  her  land.  This  instrument  she  had  power 
to  execute,  and  to  bind  herself  by  means  thereof,  or,  ok 
a  private''exam {nation,  to  refuse  so  to  do.  This  one  con- 
tract, viz.  levying  a  fine,  she  had  pow«r  to  execute ;  and 
when  this  was  done,  it  was  valid.  What  then  was  this 
levy,  that  is,  what  was  its  efiect.^  It  was  to  pass  the  land, 
and  bind  the  covenantor  by  the  covenants  therein  contain- 
ed. The  wife  could  not  avoid  this  contract  of  her's,  any 
more  than  other  persons  can  avoid  their  contracts  gene- 
.  rally ;  but  when  she  covenanted,  could  die  make  a  valid 
instrument  without  examination?"  Certainly  not;  for, 
unless  this  was  done,  the  levy  was  void,  that  is,  it  migl^ 
have  been  avoided.  If,  then,  she  refused  to  do  k,  the  a** 
«urance  could  not  be  made ;  it  would  be  absfurd  to  say, 
that  she  had  lost  this  privilege  by  covenanting  to  levy; 
for,  if  she  have,  it  puts  an  end  to  the  supposed  security 
given  by  law;  for  once  procure  the  wife  by* coercion  ta 
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c^v^enant,  sbe  will  be  bound  to  leTy,  and  there  will  be  aa 
iHter  end  of  any  priFate  examination  to  aby  effect*  But 
»t  is  said,  that  there  are  authorities  from  which  it  appears 
that  a.  femme  covert  is  bound  to  levy  a  fine,  where  she 
kaa  covenanted  so  to  do.  Upon  examination  of  the 
books,  I  find,  that  there  are  several  authorities  to  that 
puqMlse;  and  I  also  find,  in  every  case  reported  on  tho 
subject,  except  one  in  Vern.  that  it  appears  from  the  re- 
port, that  the  wife  was  a  trustee,  having  the  legal  title, 
without  any  beneficial  interest  therein,  and  had  covenant- 
ed to  convey ;  and.  this^  as  tru^ee,  she  was  compellable 
ia  chancery  to  do,  without  any  private  examination  there- 
for. For  examination  did  not  exist  in  these  cases ;  for 
they  had  no  interest  in  the  estate  f  and  to  have  indulged 
them  on  a  refusal,  would  have  defeated  the  purposes  for 
which  the  trust  was  created.  As^  where  A  nu)rtgaged  to 
B,  who  died  before  the  day  when  the  land  was  to  be  re- 
deemted,  and  the  mortgiged  premises  descended  to  the 
heir  and  daughter  B,  she  being  a  femme  covert;  she,  to- 
gether with  her  husband,  covenanted  to  levy  a  fine  of  the 
mortgaged  premises  to^  on  his  paying  what  was  due  on  y^ 
the  mortgage.  A  paid  the  money  due  to  the  mortgage ; 
bul;  sbe  and  her  husband  refused  to  levy  the  fine,  which 
they  had  covenanted  to  do.  The  court  compelled  them 
to  perform  their  covenant.  Cases  of  this  kind  are  nume- 
rous; and  in  every  case  where  chancery  decided  that  a 
wife  should  perform  her  covenant  to  levy  a  fine,  it  was  a 
trust,  and  so  appeared  from  the  repoit  to  be,  unless  the 
case  in  Vem.  was  otherwise.  From  the  report  itself,  it 
does  not  appear  whether  it  was  a  trust  estate  or  not;  but 
as  all  the  other  cases  were  ^of  trust  estates,  I  presume  that 
was  also  an  estate  of  the  same  nature.  I  entertain  no 
doubt,  but  that  in  every  case  where  the  wife  has  a  bene- 
ficial interest  in  the  estate,  and  the  law  is  as  in  England, 
that  a  levy  of  a  fine  or  any  conveyance,  which  must  be 
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iktl6nfled  witb  a  fHrirate  exttDiEatida  of  tli^  trife,  toil  «ft 
inquiry  made  whether  sfaie  actis  voluotoily  #r  nof,  is  so, 
that  d^  eajHiot  he  eampelted  to  fqlfil  a  eoir^gant  to  ie^ 
or  GOBYty ;  but  iix  thoise  states  tvh^re  titie  law  d^s  not  jr^- 
tquire  any  private  exaininatioB,  and  where  there  is  nosueft 
usage,  ^  in  Coane<2tieut,  I  can  co&oeive  of  m  reason  tihf 
fibe  abould  hot  be  bound  by  a  coreiiftat,  to  do  A»Jk  Ag^ 
has  power  to  do,  and  which  she  has  covenanted  to  dor 

It  lis  no  uncommon  thing  to  find  an  husbmid  coteni^- 
ing  that  faiiB  wife  shall  levy  a  fide,  both  of  her  own  and  of 
his  real  property.  In  the  la^G«i$e,  it  is  done  that  $b^ 
may  be  barred  of  dower  in  the  estate;  aad  in  many  eail^ 
authorities,  and  down  to  modem  times,  we  shall  find  that 
courts  l^ve  decreed  that  he  shall  fulfil  sudk  covenant. 
The  propriety  of  such  decree  has>  however,  been  oaljed 
in  question.  That  such  decrees  have  been  ilaade,  see 
Toth.  106.  Finch  180.  Eq,  Ca.  Abr.  17.  Until  the  time  Of 
the  last  report,  it  does  not«  appear  that  any  judge  oalled 
in  question  the  logality  of  such  decrees;  but  in  a  case,  4 
Viner  Abr.  203,  Lord  Cowper  at  first  hesitated,  and  final- 
ly refused  to  decree  against  the  husband.  He  said,  thit 
to  decree  a  performance  of  such  contract,  was  a  breach 
Upon  the  laWj  which  guarded  Jhe  real  property  of  the 
wife  with  great  solicitude ;  so  that  she  should  never  be 
obliged  to  part  with  it,  without  her  voluntary  consent ; 
and  that  decreeing  against  the  husband  in  sueh  case, 
would  lay  her  under  a  necessity  to  convey  away  her  pro- 
perty, or  suffer  her  husband  to  remain  in  gaol  during  life. 
After  thisj  Sit  Joseph  Jekyll  was  very  explicit  on  the  sub- 
ject, that  the  husband  was  bound  by  such  a  covenant,  and 
he  decreed  accordingly.  The  same  doctrine  wa$  adopted 
by  Lord  Roslyn,  in  7  Ves.  475»  and  again  by  Sir  William 
Grant,  Master  of  the  Holla,  in  7  Ves.  474.  A  case  in  Pr.  m 
Chan,  and  one  in  Amb.  495.  incline  the  other  wayj  but 
the  authorities  that  the  husband  was  bound  by  such  a  co- 
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TetiUit^  and  of  sach  long  oontinaance,  we  might  hatt 
43aM7CODelQdeddiat  the  law  was  settled.  ButLd.Eldon, 
in  8  Ves.  505 — 514.  has  shaken  the  authorities  on  this 
«uhject,  bjr  cenadering  the  question  as  unsetlledi  and  by 
deehffing  that  before  he  should  foBow  the  two  cases  in  7 
Tesej^  be  should  pa«se.  On  genenl  principles  diefe  can 
be  nothing  that  ou^tto  release  a  man  from  performing 
his  covenant,  when  he  corenants  that  a  third  person  diall 
do  an  act,  mtr  whom  he  has  no  poww  to  compel  him  to 
do  it.  Such  a  covenant  would  be  good  at  law,  .on  which 
4he  corenantee  would  recover  damages*  It  is  said,  org^h' 
'  endo,  that  it  was  impossible  for  the  husband  to  perform  it, 
when  his  wife  refused  to  join ;  bot  tUs  is  not  that  kind  ef 
imposabiHty  which  releases  from  &e  perfonnance  of  a 
contract.  It  must  be  a  thing  impossible  in  the  nature  of 
thii^,  dmt  renders  a  contract  void.  If  A  covenants  witfi 
B,  that  he  will  travel  on  a  jouinej  in  the  business  of  B, 
with  full  speed ;  and  that  he  would  arrive  at  the  end  of  hn 
journey,  it  being  one  hundred  miles,  in  one  minute;  sueh 
covenant  would'  be  void,  on  the  ground  of  the  impossi* 
bilitj  of  performance.  But  if  A,  on  a  valuable  considerm** 
tion,  covenants  with  B  to  pay  him  five  hundred  doBars  in 
one  month :'  this  is  impossible  to  A  j  for  he  is  not  worth  a 
cent,  and  cannot  procure  it;  yet  he  is  not  released.  This 
<  is  not  what  is  called  a  physical  impossibility,  but  impos- 
sible only  by  reason  of  the  particular  circumstances  under 
wfaach  A' was.  If  A  contracts  to  convey  Whiteacre  to  B, 
when  he  does  not  own  it,  intending  to  purchase  it,  so  fliat 
he  might  fulfil  hts  contract,  and  then  find  that  it  is  unposh  > 
rible  to  convey,'  because  he  cannot  purchase ;  in  such  a 
'  case  as  this,  recoveries  have  been  repeatedly  had  at  law. 
It  is  difficult  to  conceive  why  a  court  of  chancery  should 
refuse  to  interfere  on  any  supposed  hardship  on  the  co- 
venantor, who,  with  his  eyes  open,  not  suffering  from  any 
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fbipds^  hirdii'ip,  no  ftmiid  {ming  pnictised  upoiififitai; 
is  mlling  to  run  the  ri^^  and  #otild  foe  liable  in  an  ae^* 
libn  at  law  dn  ibe  eovenant.  It  is  thie  tibat  an  applica- 
tion in  cfaancery  ^BvbUld  fait  s&ort  of  its  aitii,  if  the  wif^ 
^oiitinu^d  to  refuse  her  consent.  N(»dking  but  a  pendtf 
would  be  ihilictec^  in  doeb  cfl»e ;  and  of  cottitte  the  pSun- 
tiff  would  be  no  mote  benettt€fd  by  an  apfflieatfon  in 
eB^cery  thanrby  a  suit  iit  law. 

Although  a  married  womaii  cannot' eonrey  ber  real 
}l!t>perty,  otherwise  than  by  fine ;  yet  if  she  harf,  pret!oi» 
to  marriage,  eonveyeit  Si  to  ^  trustee,  in^  trust  for  any  pet^ 
son,  she-  wffl  be  compellaible  to  convey  to  such  a^pbfar- 
tee :  Ste  fehe  may,  before  inamage,  convey  to  tlie  use  of 
berself,  wHh  remiind^r  lo  th^  iJM  of  aueh  person  as  she 
shdl  appoint  $  and  when  she  appoiiils;  At  appdiHtee  i^ 
end  tied  to  propttty  sfo  eonvejred.    2  Ves.  190. 

tn  &ese  states,  ijie  txception  of  »  wife's  capadfty  te- 

feonvey  wfth  her  husband  her  real  {^iM^erty,  obtains.  Hie 

conveyance  madb  by  husband  and  wife,  of  the  Wife's  real 

estate,  may  be  by  any  ef  flie  tirdSnaiy  modes  of  eonrey* 

«oce;    llicre  is,  tikerefbre,  in  this  countrf,  no  room  fe^  the 

iarfiitched  presumption  aQuded'ta. 

Bro  TiUe         ''  a  wife;  in  England,  should  conrey  her  rfeal  property 

Femme,  8»;by  a  fine  or  comnton  reeov^ery,  without  her  husband,  if  he 

1  H^Bt*S54,  ^^l^^^^^'^^rds  disagree  to  it,  she  and  her  heira  would 

Comptoo  vs.*  be  bound,  the  coverture  notwithstanding. 

CoiinsoD%  .  Iq  ^Yit  case  of  her  conveying  her  real  property  by  fine, 
1  Ves.  «fl».  ^^  ^^^*  ®^  its  being  defective,  on  afccount  of  any  possible 
Co.  Lit.  5.  coercion,  is  kid  aside :  in  this  case  We  have  only  to  in* 
quire  whether  toy  right  of  the  husband  is  Wected  by  it  r 
most  certainly  it  deprives  Bmt  of  the  usnfi:uct  of  6uc& 
jrtoperty:  Aerefore  it  is,  that  he  may  disagree  to  the  con- 
veyance,' and  render  it  voSd.  By  his  disagreement  to  th^ 
ee^veyance  of  hfs  wife,  he  restores  to  himself  the  free- 
hold (rf  such  estate,  which  be  holds  in  right  of  his  wife. 


4imog  eavertore;  and}  aa  the  case  oiaj  he»  V>  ^  Mint 
ttesy  estate  after  her  deidh»  during  hb  life:  if  hU  wife 
'^uld  die  without  having  had  bj  him  a  child  hem 
fdive,  that  cfudd  hare  inherited  the  estate  conTeyec^ 
lie  coukl  not,  after  her  death,  have  avoided  her  convejr- 
ra^fe;  ioTi  in  that  OfietUs  m4Ul  righU  could  not  be  af* 
ftoted  bjit:  if  he  do  not  distent  4o  the  conveyance  of  his 
fvife,  he  waves  that  rights  and  ne  fecson  can  cmnipUin. 

If  a  ienune  covert  convey  her  real  estate  te  anotker^ 
fHpoB  eonditiop  .that  the  fi^o&e  ronenfc^  her  iriien  she 
tieaaa^d^  it:  '4$  Jifter  coverture  be^t  an  end,*sbe  4?inao4 
1^  re-^e5i$]^Qi^  apd  the  ieo&e  refiisest  the  condition 
ishrokefi.  KQiAbr.34i6*  .  In  this  case  there  is  no  maii* 
tal  qght  affi^itedy  winch  it  is  not  in  his  jx^werto  restoroi 
fo'he  might  h»ve  ili^sr^i^j  %nd  'this  would  hajK  render* 
<«d  It  void  I  h¥t  as  he  did  not,  it  is  goo4 

The  hwihand  and  wife  ace  ^io#d  in  a  conveyance  thnt 
the  hushand  tfiity  jomwej  his  estate  tibecein,  which  lasts  at 
Aea^t  during.the^cjOKiartnsei  wd  4»e  wife  j<>iim,that.sba.ina|r 
etraosfer  the  fee.  If  the  b^tsbs^nd  bad  not  a^  right  which 
4^uld  be  afiS^ted.by.the  jvife's  co^veyai^ce  of  her  real 
jMopeity,  I  octfipeive  th^t  it  would  «not  be  in  his  powei^ 
because  he  is.  ji  hii^k^nd,  tp  prevent  her  «iroai  co^v^iog 
(affectaaDyp  >  widiQut^his  .^ons<^  She  i:an  do  no  jusi  frith- 
4>at  his  consent,  whi^b  in  any  way  impairs  his  ri^^ts;  bi^ 
«f  no  ri^t$  9f  his  are  inipain^d,  there  is  Jip  reason  why 
im  consent  duould  <be  neoessaiy^  and  of  tbjSvopinion  was 
fibe  courtyin  the  case  of  Coi9pton^s..CQ.Uipaou« where  the 
liuaband  and  wife  .articled  tct  live  separate  j  and  tiie  hue-  ^  ^'  ^'  ^^' 
band,  in  Ibe  artides,  renoune^  all  right  to  4he  us^dhiot 
^  the  lands  of  his  wife;  and  she  conveyed  ^eni  by  an 
ordinary  mode  of  conveyance,  without  J^er  husbmd 
lieing  joined  in  the  copiveyance.  This  conveyance  was 
fholden.tQ.be  good,  on  the  ground  that  the  husbend  ha4 
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rendtmced  aQ  right  to  an  interest  in  her  lands,  and  theire« 
fore  no  right  of  his  could  be  u^nged. 

The  opinion  of  the  conrt^  in  this  case,  is  ma&ifestly 
founded  on  the  fact  of  the  husband's -renunciation  of  his 
right.  Bf  his  own  cov^ant,  he  had  abandoned  theusu«» 
fruct  of  his  ^rife's  real  property ;  and  remarkable  are  the 
irords  of  the  court,  when  spedkki^  of  the  husband,  m^ 
the  aathori^  which  he  acqi^re^  by  his  marital  rights  tc» 
(8feet  and  control  her  acts,  is,  by  his  coTenant,  in  this  m* 
Ktiuice,  annulled.  The  basis,  on  whidb  the  court  rested 
their  opinion,  was,  that  his  right  to  control  hercofitra^ 
t^pecttng  her  real  property,  was  at  an  end,  he  haTing 
abandoned  this  right  by  ^h  corenant;  she  rni^t^  there*^ 
fore,  contraet  as  she  pleased,  respecting  Ibera,  alone.  So 
too,  for  the  same  reason,  if  he' covenant  to  surrender  his 
rights  to  her  person,  she  may  so-conlract  as  to  band  •her*' 
self.  Periiaps  it  will  be  asked,  why  do  we  not  then  find 
conveyance  by  wives  of  their  real  {Mperty^  to  take  efeel 
after  the  interest  of  ^ir  husbands  has  ceased?  for,  in 
miehease,  no  right  of  the  Imdband.  eould  he  affiicted,  and 
y^  no  such  conveyances  are  known.  I  admit  that,  there 
is  no  such  prae^e  know»  in  E^kaid ;  and  I  also«admit| 
that  no  right  of  the  husband  could  be  stfected  by  such 
convey»ice;  The  reason  why  we  find  no  siteh  case,  Js 
ibis :  there  is  a  stubborn  nuunm  of  comdion  law,  that 
must  for  ever  prevent  siK^h  a  practice,  vis.  diat  a  fre^eld 
estate  cannot  by  deed  be  created,  to  commence  in^tfrjo* 
If^  therefore,  a  wife  should  convey  her  estate  to  any  per* 
son  in  fee  simj^e,  or  fee.  tail,  ^r  for  life,  when  her  hm*  . 
baad's  estate  should  thMpein  end,  it  would  be  utteriy  voiA 
by  force  of  this  maxim.  It  ia  true,  tha^  the  mgoyvat&aSi^^ 
%freeholde6tal^^  by  way  of  remainder,  may  be  postponed 
«  ^ntil  a  particular  estate  therein  has  expired:  as  A  may 

grant  to  B  an  estate  for  life,  with  remainder  over  in  fee 
to  G,  and  his  heirs  for  ever ;  in  this  case,  C's  «s30)rment 
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^has  estste,  so  gi^en,  is  pos^ned  untS  B\i  estate  is  %i 
an  end.  It  may  then  be  asked,  urby  may  not  a  wife  con«^ 
▼ey  the  fee,  limitiiig  it,  by  way  of  remainder,  on  her  hos^ 
Vand's  estate  fer  life  therein  ?  This  she  cannot  do ;  for 
we  are  again  met  by  another  uiqrielding  maxim  of  the 
eommon  law :  Every  remainder,  to  be  good,  must  be 
eieated  at  the  same  time,  when  the  partieuhr  estate  is 
i^res^ed,  on  which  it  is  fimited ;  but  in  the  ease  put,  the 
{Murtictolar  estate  of  the  husband  eommeneed  on  the  mar* 
liage ;  a»d  the  remainder  limited  thereon  by  the  wife, 
aiJaest afterwards;  If  it  were  not  •for  the  operation  of 
diese  two  maxkns,  I  can  see  no  reasonable  obje<^on  that 
eeuid  be  made  to  the  conveyance  of  a  wife,  by  fine,  of  her 
tmi  pioperty,  the  enjoyment  of  wtncfa  was  to  commence 
when  her  huritaiid's  estate  therein  is  at  an  end  $  for  no 
marital  ti^  ^  hmu  affeeted  by  such  eonveyance ;  and 
ber  station,  as  to  coercion,  is  no  consideration  in  Faw^ 
-wlien  fibe  convey  byfeie.  The  maxim  that  an  estate  of 
freefadd  eann<^  be  created  by  deed,  to  commence  in  yic*- 
iuro,  I  i^pifehdnd,  is  not  law  is  Connecticttt ;  for  we  have 
a  statute  which  declares^  that  no  estate,  either  in  fee  sim^ 
file,  fee  tail,  or  any  less  estate,  shall  be  given,  by  deed  or 
wSij.  to  any  person  or  persons  but  such  as  are  in  being,  ot 
the  samiediate  descendants  of  soeh  as  are  in  beiog*  Thia 
tertaioly  impSe%  ^  that  an  estate  in-  fee  may  be  gpven  by 
deedi  not  only  to  persons  in  being,  but  also  to  their  im^ 
mecfiate  desceo^ats,  ^o,  at  the  time  of  giving  the  deed, 
wene  not  in  bemg.  In  this  way  a/fife^oid  estate  may,  by 
deed,  comm^ice  in  fiUtBuo.  Our. law  has  placed  deedk 
and'wSls,  in  this  respect,  on  the  same  foioting :  AnX  whicli 
w^aid  be  eseoatooy  devise  m  a  will  in  Eii^aiid,  would  be 
a  good  Gonrieyance  by  deed  hete.  That  maaim  beiQg 
temoaed,  I  know  of  no  reation,  in  Coaneeticut,  why  a 
wife.nu^  not  convey  her  estate  without  ber  husband,  to 
be  enjoy«d  at  some  future. period^  so  as  it  wil)  n<H  infringe 


«ipOD  htf  1%^^ ;  pffovided  that  future  time  » 'iiot  Qxtend^ 
^  bejrond  tbe  .limits  prei^ril%e4  V  ^^^  afofesaid  &t«lr 

When  re<l  p?oper(j  comes  to  tb^  w^  b;  d^pse  <^ 
'desGent,  it  vests,  in  bar;  ^d  I  k^^  n^!^  n^  ci^  whi^ 
fi4>pQses  that  the  huibandy  by  bis  dissent  to  stocept  i^ 
«en  digest  her  of  it ;  yet,  when  %  wife  pqpebeses  hs^ 
ia  (he  limited  sense  d*  Ibst  wofd^  by  her  emi  Qmtvsieti 
silthough  the  eiitete  bf  her  pimitase,  Teste  in  her,  yet  the 
Imsband  qiay  direst  the  whole  ^ts(te,  by  his  4isagpie* 
snent  to  it  This  is  not  a  case  that  vM  often  happeo* 
sittce,  by  the  purchase,  be  is  entitled  to  lk»  nsufiruf^  mi 
the  contract  of  his  wife  cannot  be  enforoed  agamsf  ber^ 
eo,  tbal  in  most  cases,  he  wiQ  reap  a  benefit,  fram  such 
pnrehase,  without  beiiig  eiq>oeed  to  any  ineonv^aucnen. 
But  his  rii^ts  mil^t  be  aflRMsted,  if  Jbe  were  competed, 
«i;aanslltis  will,  to  be  tenant  for  life  c^  the  estate ;  £)r  he 
m>ukl  be  compelled  to  pqr  taxes,  support  fences,  &e.  te 
prerent  injuiy  to  others ;  and  in  ease  of  permisaive  waste, 
iie  w<HiId  be  liable  to  the  revecsioner,  which  aeu^t  .be  of 
jncte  detriment  than  &e  estate  was  of  advantage. 

It  is  consistent  with  the  principles  ^e&re  laid  down  in 
this  chapter,  that  he  i^uld  have  the  power  of  dissenting 
from  such  purchase^  -aad,  in  case  of  a  lease  to  die  wift^ 
rendering  rent,  the  case  is  still  stroi^r,  for  .the  rent 
might  often  exceed  the  profits  of  the  estate. 

If  a  femme  covert  ^execute  imd  deliver, a  deed  of  %&t 
feal  {nroperty,  and,  after  the  death  of  her  liusband,  re-de^ 
liver  it,  thb  act  establidies  the  deed ;  it  is  not  necessaiy 
that  it  should  be  re-exeented  or  re-^attested.  >  The  ground 
nn  which  the  opinion  of  the  court  seems  to  test,  was,  that 
the  delivery  by  her,  when  a  femme  covert,  was  utterly 
iroid ;  but  after  coverture  ceased,  she  was  competent  to 
deliver  the  deed,  which  made  it  a  valid  deed,  fiot  was 
QOt  the  execution  of  the  deed>  daring  coverture,  void  f 
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Row  Aetf  does  tbe  delivery  of  a  void  infltnimenC,  reiH 
der  it  valid  .^  It  seems  to  me,  that,  as  to  real  pro- 
perty,'  tbe  deed  of  a  ferane  covert  »  not  void,  but 
voidable ;  and  the  re-deliveiy,  after  coverture  b  at  an 
end,  is  a  ratificalion  of  dits  vcMable  instrumeat    Cowp. 


119 


«    '  » 


CHAP-  I3L 


The  Wif^$  exeeiaing  a  Pmtter.  The  Ccmtymce  of  the  . 
Red  Property  cf  the  Wife  by  Oe Hmband.  TheBnth 
er  of  the  W^to  vmm  or  €^ftrm  her  Contrtmtf  e^kr  Co- 
verture.  The  W^dfe  Bight  to  Arrearages  of  Rent  qf 
her  Lcmd^  incurred  dwing  Coverture.  Her  bUng  m- 
ieoied  from  any  LiMlity  to  pay  JBenI  incurred^  dmif^ 
Coeertkre,  hy  force  of  a  Cdntraet  htfave  Caeertmre  0 

.  pay  Rent.    And  the  Hfubandfs  Power  over  em  AnnuUy^ 
'    bdonging  to  her  before  Coverture* 

A  MARRiBD  woman  can  execute  a  power  or  audiorilf 
'without  her  fausbaDd.  If  she  hare  ktnds^  as  trustee  for 
ano^er,  with  power  to  dispose  of  these  lauds,  die  majr 
execute  this  power  by  conre)rance,  and  that  without  her 
husband.  If  she  have  power  to  dispose  of  them  to  whom 
she  pleases,  she  may  dicpose  of  them  to  her  husbands 

It  seems  to  be  adoctriue  uot  to  be  congested,  that  a 
wife  may,  without  her  husband,  execute  a  naked  aQtlt»- 
rity,  whether  given  befom  or  ^er  marriage;  so^  wh^ 
lands  are  vested  in  her  to  «onvey,  on  a  condition,  she 
may  convey.  The  reason  given,  why  she  may  do  this, 
Wm.  Jones,  by  that  very  eminent  lawyer,  Mr.  Hai^ve,  I  apprebend 
to  be  a  sound  one^  and  suefa,  as  if  suffered  to  be  opera- 
tive in  all  cases  of  falisband  and  wife,  will  lead  to  m<n« 
just  cond^sions,  than  are  often  fomid  in  niaay  cases  pn 
this  interesting  subject.  The  reason  given,  k, '  that  her 
husbaud  can  receive  no  prc^dice  from  her  acts ;  but  if 
his  consent  were  necessary,  ^at  projo^c^  migbt  arise 
to  6&ers. 
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1  haTe  laid  it  down  as  law,  that  if  the  legal  title  of  land 
%e  vested  in  a  wife,  as  tnistee  for  others,  that  she  can 
<coorejr  it  to  ihe  cestui  fue  iruit,  without  her  husband : 
yet,  it  must  be  admitted,  that  there  has  been  a  different 
opinion  among  judges  Ottifais  poibt.  In  the  ease  of 'Dan- 
iel vs.  Upley,  reported  in  William  'Jones,  137,  Jones  sup- 
posed that  Aie  €otild  not,  wfaOst  tV&itelodc  and'Doitdridge 
held  9^e  coxM.  It  seems  to  me,  Ihat  ihe  latter  o|iiDion 
is  coTfeet,  and  in  unison  witbithe  before  mentioned  epitk^ 
ion  of  Hargfave.  What  posalHe  prejudice  can  there  be 
to  the  husband,  tf  herconvejraQce  in  siieh  case  is  holden 
Id  be  valid?  True^-indeed,  if  .the  maxim  that  ^  wife 
'hair  no  existence  durki^  the  oovmlnre,  and  b  deetitute  of 
.volition,  be-  well  fonfidedy  she  cosM  not  But  these  max- 
ims equally  militate  agBuost  her  power  to  execttte  a  naked 
authority ;  but  this  power  is  not  questioned.  A  married 
woman  may  be  guardian  ^  and  her  receipt  separate  |rom 
her  husband,  is  good*  13  Yes.  517.  The  conveyance  of 
the  real  propoty  of  tbt  wife,  by 'the 'husband,  'Operate* 
only  to  convey  his  interest  therein^  alikbough  flie  deed  of 
conveyance  should  be  of  the  fee ;  and  the  wife  or  her 
heics  oBAy  enter  theoeoti,  on  the  death  of  the  husband. 
.And  the  case  is  Ae  same  if  ^e  joins  whh  him  m  the 
sdienatlony  mdessit  was  byifine  or  eommon  recovery,  or 
.a  loase  for  thceerltvea,  or  twenQr^'ODe  years,  in  poreoanoe 
of  the  statute  of  Henry  ¥IH. ;  but  if  a  wife,  in  this  eoun* 
try,  shot^d  join  with  her  husband  in  a^y  ordinary  mode  of 
{asscttance  of  her  real  property,  ab^  if  oifl&  be  hound. 
^  If  an  estate  be  conveyed  to  huAand  and  wHe,  the  wife, 
m&et  the  death  of  the  hubbandi  or  her  heir,  may  waive  it. 

A  leases  to  B  and  C^  husband  and  wife;  ike  husband 
commits  waste  and  dies ;  the  wife  afirms  the  lease  by  oc- 
•eupying  the  land;  she  wiH  be  UaUe  for  the  waste  com- 
snitted  by  the  Itnsband ;  otberwiae,  if.  sbe  waive  the  pos- 
sesuon,  as  she  may.    When  the  wife  joins  with  bar  hu^ 

R 


M». 


122  BABIO^  AKP  F£9IBIE. 

%9Xki^  in  ftueh  cooTeyance  of  berland*  which  do^tiot 
hiod  tier,  $be  may,  by  an  agreement  thereto,  after  the 
4eath  of  the  husband,  render  it  valid :  as  where  the  hus- 
band and  wife  leased  her  estate  for  forty  years,  this  con- 
tract did  not  bind  her;  and  after  ibe  deat^  of  the  hus- 
l)iand^  she  m^ht  enter  thereon,  without  any  mor^  iinjM&di- 
9)ent  than  if  she  had  never  leased  it :  but,  on  his  d^atfa^ 
she  agrees  to  it;  sh^^  rendeis  the  lease  iFalid^  and  is  eati- 
1  fton.  Abr.  tied  to  the  rent  reserved,  and  all  the  arrearages 'Of  rent 
-incurred  in  1^  life  tiuK;  of  the  husband.  It  is  not  easj 
tp  di^co vei;  upon  whie^t  jpnciple^  ^he  h  «ptitled  to  thf^ 
arrearages  of  rent:,  for,  if  the  huaband'had  leasfd  it 
.i^one,  it  wouU^  have  been  a  valid  lease^  ^uripg  hi;  life:; 
and  he  would  be  entitled  to  :tbe  re^tt  which  accmed  «dur 
Jing  the  coverture  i  m^  en  his  d^ath,  iw  ^tepresents^tive 
urould  be  entitled  to  all  the  ,anearages  -of  rent  whicb 
;grew  during  coverture,  tlie.rent  eoming  in  lieu  of,  the 
knd :  and  how  joining  with  th^  wife  shoulii,  in  ^m  casf^ 
tfk»ke  any  difference,  it  is  difficult  t^  ^nderstand,^  unleBS; 
w^  considei;  the  husband  and  wife  Joint  t^nanfs.  of  thf 
lease,  and  the  wife  is  then  owi^  of  tjie^rent  bj:tbe.^. 
-aecrescendi. 

It  is. laid  down  b  the  y/aar  hooik  (^  3  He^iij  DT.  l^ti^ 
|iage,  that  if  a  l^iiae  be  isa^  to  husba^  and  yf^fi  jpinfr 
ly,  rendering  rent,  if  the.  husband  die,  and  the  wj/ib 
.  agree  to  the  lease,  debt  lies  ags^^st  h^f  for  all  the-  ux^^m 
'  ^t»T€d  dunng  tbp  coverture.  That  ske  mii^,  agree  ^, 
the  1^^^  and  hjeK^cpifB  thereby  liable  for  all  4^e  mat- 
^ich  ^puld  acc^r^.  after  ^h«  dea^h  c^.lhe  hu/sbanc^ 
there  is, no  doubt;  hut  that  her  acc^ptan^  sl^vild  neur 
4e^  her  liah^  for  cent  in  arrean,  at  h^>  httfl;)ai)d>  de8)|b» 
is  opposed,  as  1  aipiupetendi  to.  the.  law  of  bacqi^  ai^L 
Ifunme,  in  oth?r  oases*  If  a  femne  le(59^e,  cendering, 
itot,  ^iqari^y^  ;^d  rept  be  iacumed  during  the  OMeAufei 
allhough  it  ^^  her  aiii^l  ccmtcact  to  f^  tba  Jent)  ytt 
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she  is  dbcfaarged,  on  tbe  death  of  her  husband,  from 
paying  the  rent  which  accrued  during  the  corerture,  and 
the  husband's  executor  is  liable;  for,  as  the  husband  has 
the  sole  benefit!  of  the  lease,  the  debt,  bylaw,  is  transfer-    * 
red  to  him;  The  husband  had,  during  the  coverture,  the 
exclnsire  benefit  of  the  lease :  he,  alone,  therefore,  is, 
by  law,  liable  to  pay  the  rest    The  wife  may  agree  to 
any  conveyance,  after  the  death  of  her  husband,  which 
was  made  to^  them  during  tSie  coverture,  ^and  is  then  liable 
to  all  charges-  to  which  sueh  estate  is  subject :  As  in  cas^ 
of  a  lease  to  thae  husband  and  wife,  rendering  rent ;  if  she 
agree,  after  her  husband's  death,  she  must  pay  the  rent 
feserved;  or  if  husband  and  wife  lease  the  land  of  the 
wife}  for  a  certain  rent,  and  she  accepts  the  rent,  after  the  Ro]LAbr.S49. 
•overture  is  at  an  end,  it  is  evidence  of  her  agreement  to      '      *  ^^ 
file  lease.  *  If  a  womai^  be  a  lessee  for  life,  or  years,  pay- 
ing rent,  and  she  marries,  the  rent  iia  arrear,  like  other 
debts  of  the  wiley  remains'  the  debt  of  the  wife^  and  she    - 
inust  be  sued  with  her  husband  f  and  in  case  of  his  death, 
befohf  sueh  disbt  is  paid,  she  is  liable,  and  not  hn  execu- 
tor :  but  for  the  rent  in  arrear  during  the  coverture,  the 
husband  is  alone  liable :  in  ease  of  his  death,  his  executor 
is  Kable,  and  not  the  wife,  for  such  rent  in  arrears.    A 
prmdple  is  here  ftjlmd,  which  perhaps  is  not  to  be  found 
in  any  other  branch  bf  our  htw.  The  creditor,  without  bis 
consent,  is  compelled  to  change  bis  debtor;  and  the  wife,  i  RoU.  Abr. 
1^  msffrii^e,  is  discharged  from  her  eoventol  to  pay  the  «,  ^^• 
rent,  which  is  incurred  during  the  coverture,  and'  the  bus- 1  JLsv.  s&I 
band  is  substituted  debtor  instead  of  the  wife. 

In  Roll.  Abr.  348,  it  is  said,  ifa  lease  be  made  to  baron 
and  femme,  reserving  mit^  and  rent  be  in  arrear,  the  ac^ 
tion  may  be  brought  against  both.  This  rule  is  opposed 
to  the  prineiples  which  govern  in  the  law  of  baron  uid 
femme.  It  is  the  dtity  of  tbe  baron  atone  to  pay  the  rent ; 
fet  be  atone^  dwing  the  coVertore^  has  the  benefit  of  the 
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liMuse^    No  point  is  foetler  s^ed-tbtotlbb  ^tli^^iriienNII 
leftses  to  B,  afemme  sole,  i^serwig  ren^  wad  B  tMnief^ 
no  action  can  be  isaintained  a^inst.B.  It  i&a  w«U  knowD^i 
sii^ax  feature  in  tlie  hw  trf"  barem.  aad  femmo,  that,  lij 
tbe  mirriage,  tlie  kssor  is  oblij^  to  dhaBge«hiscbblor|. 
aodno  aetbn  witt  Ufeafabst  Ilie,jr4fe,. cm  &b lease,  after 
^^oveciui^  ii>€adedf  bjr.tfaB  dkatb'of  the  faasbsBdy  for  renfe  - 
which  accrued  during  the  oo^rlbre;;  bi^thoactionjilifst 
be  breju^t  against  the  executsors  of  the  husband ;  and,  in 
case  of  a  lease  to  feoame  during  coverture,  the  reason  for 
her  non^liability  is,..at  least,  as  strong  as  in  the  case  of  a 
lease  before  coverture* 

The  husband,  notwithstanding  his  power  oir^  the  cho- 
ses  of  bis  wife,  cannot  release  a  contract  made  with  her^ 
to  take  eflTect  after  coverture  is  at  an  end.  If  C  contract 
with  B,  that,,if  she  will  marrjF  A,  and  shouhi  survive  him, 
tliat  he^  C,.  will  pay  her  £1000,  A  cannot  release  C  from 
this  contract.  And  why  should  he  have  such  power  ?  H^ 
has  no  interest  in  that  contract,  and  never  can  have.  And 
sd  too,  in  the'  case  of  an  anmiity  to  the  wife,  for  the  life 
of  the  wife,  the  husband  is.  entitled  to  the  avaik  of  this 
aeinuityv  during  coverture  ^  yet  he  has  no  power  to  re- 
lease it,  if  she  survive  herhusband*  If  A  should  cover 
nant  wiih-Bj  that  he,  A,  would  pay  to  C,  who  is  a  femme, 
a  yearly  rent,  and  Q  marries,  her  husband  cannot  lelease 
A  from  bis  coi^nant;  for  it  is  not  made  with  hio^  or  bis 
wife;  neither  ha»>he.aiiy  remedy  to  recover  on  the  cove- 
nant.   3  Bulstrode,  29. 

The  neglect  of  the  husband  may  defeat  the  estate  of 
the  wife :  as  where  the  continuance  of  her  estate  depends 
Co.  XJt  246.  upon  her  fulfilment  of  some  express  condition,  which,  if 
the  husband  neglect  to  fulfil,  tbe  estate  of  the  wife  is  lost  t 
A&  if  an  estate  be  conveyed  to  the  wife,  before  or  after 
marriage,  rendering  rent,  on  condition  to  be  void } .  if  the 
rent  be  not  paid,  according  to  the  terms  specified  in  the, 
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flbmreyMOf I  nod  tbe  fausband  does  not  paj  the  rent  t» 

iSgpteif  tfe  eitate  is  lost  to  the  wife ;  but  when  he  does 

BOt  fulfil aeonditioD  in  fanr,  she  k  not  prejndiced:  As  in 

efSe  of  a  wife,  leasee  for  life,  or  years;  the  husband  neg- 

kots  tQi|wironB4he  eoaditioaof  fealty  annexed  bj  law 

to  e^iy  sach  estate,  bat,  on  the  contrarj,  sells  tbe  estate 

in  fee  simj^,  which  woria  a  fisrfeitare  of  his  estate  there-  Co.  lit.  isn^ 

in  i  but  it  does  not  prqodice  her. 


CHAP;X. 


Of  ikoH  Cases vfhiarei^HUiband  must  join  tDttHtHe  W^ 
in  a  Suit;  and  those  where  he  maey  join  her  or  not,  at 
his  Eketi&n  ;  and  of  those  where  this  Husband  and  Vt^ 
smut  he  mied  jointly. 

Our  next  inquiry  slrall  be,  in  wliaC  cases  the  husband 
must  ym  mridi  his  wife  in  a  suit,  and  when  he  may  jbm 
her  or  not  at  his  election,  and  when  aa  husband  and  wife 
must  be  sued  jointly. 

In  all  cases  where,  on  the  death  of  the  husband,  the 
eause  of  action  would  survive  to  the  wife,  the  husband 
and  wife  ought  to  join.  As  in  a  case  to  recover  lands- 
iBids.  tu  chutmed  by  the  wife  ;  or  in  an  action  on  a  note  of  hand^ 
R^'*  ^^*  given  to  the  wife  before  marriage  j  or  any  contract  made 
Gro.'Elizl557.^A  the  Wife  before  coverture  ;  or  any  injury  done  to 
1  Sid.  £5.       her  property  before  marriage.    As  where  her  lamds  have 

Cro.Car.  419. ,       ^    ^     ^      ..  °  ,  _^..* 

Tel.  89.         been  trespassed  i^n ;  or  her  personal  property  injured 

1  R^^<Si**^^'  ^^  converted  to  the  use  of  another  ;  or  any  injury  to  her 
person  or  reputation,  either  before  or  after  marriage  :  fer^ 
in  all  these  cases,  the  property  to  be  recovered,  (as  in  the 
case  of  land  claimed  by  the  wife,  or  debt,  or  damages  in 
the  personal  actions,)  belong  to  the  wife ;  and,  if  not  re- 
duced to  possession^  belong  to  the  wife  on  the  death  of 
the  husband.    If  the  husband  were  to  sue  alone,  and  re- 
cover judgment  in  his  own  name,  and  then  die,  the  faiw 
Cro.  Jac.  500.  of  husbund  and  wife  would  not  be  preserved  entire  ;for 
Do.  ^o.  588  \^  ig  jjQt  entitled  to  her  choses  in  action,  until  they  are 
*  collected ;  and  ihere  being  a  judgment  in  his  name  alorie, 
H  would  go  to  his  executor,  and  then  the  wife  wbidd  be 
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•deprived  cS  her  rights.  But  when  the  Jadgnient  u  in  the 
joint  names  of  bu^»nd  and  wife,  and  the  husband  dies^ 
it  goes  to  the  viih  of  cosrw,  s^s  the  hiw  intended.  The 
rule  here  lud  dovm,  I  take  to  be  an  unyielding  rule*  I 
Icnow  that  it  is  often  laid  domn  in  cSementaij  writers,  thai 
a  debt  due  to  the  wife  before  mairiage,  maybe  sued  for 
bf  t^e.  husband  alone :  it  has,beei|  so  said  ty  judgMi  rad 
freq^uently  %/  eeuDsel;  but  I  apprehend  there  wiU  not  be 
fpun^  ^  sH^  adjud^d  case,  to  warrant  the  position. 

In  cade  a  note,  bond,  or  legacy,  be  g^ven  to  the  infe, 
during  covertttre,  the  husband  may  sue  slene  :  this  rule 
i% ^uesfiened  by i\onc;  aijid  it  willbe foundiiponexanrin* 
ation,  that  the  cases  cited  to  prove  that  the.  husband  maf  ^ 
s^.a!one  for  a  debt  due  to  the  wife,  are  such«i  arose 
<dariag  the  coverture.    Tlie  case  of  Howell  v^  Mdri  is  *  ^^^*  **** 
tcjted  for  this  piarpose ;  but  that  was,  tbe  case  q(  a  bond 
given  tQ  the  wife  dining  coverture*    AJlyn'a  Reports  ia 
;al^Q  cited;  which  is  alap  a  bond  giyen  to  tbe  wife  dnrisn  j^gj^^g  jlo^ 
cpT^rture.    A  ca$e  in  2  Levims,   is  also,  cited*    TUs    ^^ 
proves  nothiog  J  but  that  the  husband  may  join  his  wife 
if  he  chaoses,  when  her  proper^  was  trovefed  be£m 
marriage,  and  converted  afterwards.    It  implies  indeed, 
tb^tt  be  may.  sue  alone.    Of  this,^  there  can  be  no  questioik 
Fqr,  by  tbe  marriage,  the  property  not  being  converted 
at,  thai  time,  vested  in  tbe  husband,  ao^  was.  bis  «bsQ^f  i^^.  ler. 
lutely^  if  H  had  been  converted  befcH:e  :  so  that  nothing 
reiQoined  in  the  wife»  but  a.  right  of  action  for.  damages. 
*rbis  would  have  been  a.chose,  tQ  recover  which,  husband 
and  wife  niiist  have  jcaned. 

.The,,  ca$e  in  Vernon,,  often  noted,  as.  a  case,  proving, 
that  the  husband  may  su€^  alone,  fojr  a  chose  due  to  the 
^fe  hjefore  marriagi^^  is  the  case  of  a  .legacy  given  to  her,, 
^uri^g.  the  covertui^e,  to  recover  wbicb,  the  husband  ha» 
ar^g^t  tQs^.  alone*.  Foe  the  sa^iepurpose,  a  case  m  At-aAtk.£l. 
Isjm  liasibefsnrm^tf^  - 
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there  to  support  such  an  idea.  The  case  of  GariorAi 
« Vei.  era,  vs.  Feardly,  in  2  Ves.  is  alsto  cited  for  the  same  purpose^ 
This  case  is  an  authority  to  prove^  that  as  to  debts  ckie 
Ae  wife  before  oorerture,  the  husband  mu^  join  her  in 
the  suits  to  recover  them.  The  words  of  the  Ciianceilor 
are.  *^  Whenever  a  chose  in  action-  comes  to  the  wife, 
whether  vesting  before  or  sifter  marrii^ge,  if  the'hudiand 
t  Mod.tl7.  die,  in  the  life  of  the  wife,  without  redueing  it  to  posses- 
sion, it  wffl  survive  to  the  wife  with  these  reslrictions :  as 
to  those  whidi  come  to  her  daring  the  icovertiire,  Ae 
bttsband  may  sue  for  them  alone.  This  proves  that  fae 
could  not  bring  an  action  for  those  tiiat  caoare  to  the  mfe 
.  before*  coverture,  without  joinHig  the  wife  :  as  to  those 
•ehodes  tiMut  come  to  the  wife  before  mairiage,  he  has  Ho 
^etion  to  treat  diem  as  his  own ;  they  belong  to  his  wife, 
end  mast  be  sued  for .  in  her  name  as  well  as  his  :  as  to 
those  wluch  come  to  her  after  marriage,  be  has  his 
election  to  treat  them  as  his  own  or  not,  and  he  may  sue 
ill  bis  own  nanne,  or  be  may  join  bis*  wife.  The  posiftioB 
then  is,  as  to  ^1  her  cboses  that  belong  to  her  before 
coverture,  if  a  suit  be  brought  to  recover  tiiem,  it  must 
be  in  die  name  of  husband  and  wife." 

The  "Case  of  Fenner  vs.  Plash^  has  been  urged  as 
|m)of,  that  for  a  debt  or  duty,  owmg  to  the  wife  before 
coverture,  the  liudband  may  sue  idone.  The  case  was, 
that  a  rent  charge  in  fee  was  granted  to  FennerV  wife 
when  sole ;  Ae  married  Fenner,  who  distrained  for  rent 
due  whilst  his  wife  was  a  femme  sole  ;  the  distress  was 
rescued,  and  Fenner  brought  the  action  in  his  own  name, 
without  joining  his  wife,  and  it  was  holden  that  he  might. 
This  decision  was  doubtless  correct,  for  by  32  Hen.  VIII. 
rent  in  arrear  due  to  the  wife  whSe  sole,  is  given  to  the 
busband ;  so  that  the  wife  has  no  interest  therein;  a&d  bn 
Us  death  it  will  not  survive  to  the  wife,  but  will,  belong  to 
Us  exeeutoKS.    It  was  diemfore  proper  to  sue  in  his  name 


BARON  AND  FEHBfIL  123 


slone,  be  might  indeed  have  joined  his  wife  if  be  had 
efaosen  so  to  do,  for  her  prepertj  waa  the  mentorioai 
e&ttse  of  the  aetion^ 
When  a  chose  doe  to  the  wife  before  mairiage  is  sued, 

'  iKhj^rnvf  not  the  wife  bring  her  aetioo in  her  own  name  f 
for,  in  that  case,  U  the  chose  be  ooUected,  during  the 
coverture^  ilbe  ttvvfls  wiQ  belong  to  the  bnsband  ;  and  if 

*the  husband  should  die,  before  it  is  collected,  it  wiH 

'  belong  to  the  wife ;  and  if  judgment  be  recovered,  and 
the  luisband  ike^  the  judgment  beii^  in  the  name  of 
the  wife,  wiK  belong  to  her;  and  thos  the  rights  of'  hoshend 
and  wife  mpe  preserved  unhurt.  The  answer  often  ^ren 
'to' this  qu^tioD,  by  the  elementaij  vmtenr,  appears  to 
me  ta be  reey  anaatasfactory.  That  the  wife  is  disabledto 
bring  a  suit  in  her  own  name,  without  her  husband,  (un- 
less in  the  excepted  cases  beiore  considered  in  theae  chap- 
tera,)  is  undoubtedly  law ;  and  we  are  tokl  that  coverture 
itself  is  a  (&i}ua]ification.  If  titis  be  a  sound  position,  the 

'  excepted  cases  cannot  be  supperte^ :  jet  some  of  tbem 
are  admitted  bjr  aO  men  to  be  good  law.  Neither  would  it 
be  correct  to  say  that  coverture  must  be  plead  in  Abate* 
ment  by  the  defendant,  if  be  mea^  to  «vail  himself,  of  s  T.  Rep.6t7. 
it :  and  yet  this  point  has  been  so  decided,  and  is  exmsider- 
ed  as  law.  Whereas  the  idea  diat  a  disqualification  to 
sife  alone,  resdts  fffH»  a  state  of  coverture,  would  render 
wy  judgment  in  her  name  alone,  utterly  void,  or  at  least 
enmieous,  and  of  coarse  might  be  diown  by  the  defend- 
ant in  an;r  part  of  the  |Mroceedii^gs;  When  the  defendent 
prevaUsy  in  a  jriea  of  covertufe,  she  shall  hamr  an  execution 
for  coat  in  her  own  name,  or  the  husband  may  sue  a 
mtefaciu^.m^^ae  judgment*  Doug.  Worlley  vs^Rayner. 
It  is  said;  tbat.it  is  absurd  that  she  afaoukl  sue  alone, 
for  tiiat  the  husband  and  wife  are  one  person  in  law.  If 
this  metaphorical  language  have  any  application  to  this 

•rsdbgect,  it  wSl  {nrove  thai  he  can  never  sue  in  his  own 

name  alone.    It  is  sadd  that  her  existence,  at  least  for 
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.erol  purposes,  is  snepended  d^nag  coTerture ;  and  fit 
we  find  her  often,  aa  aetive  agent,  e^eu.tiiig'4M>wers,  oen^ 
Teying  land,  suing  with  her  husband,  ^luod  liable  la-  b^ 
dued  wi&  him,  and  liable  to  pdokbaieot  fw  crkoo^-  Theh 
tnie  Keaaoa  is,  that  it  wo^  be  uoceasoiiafale  that  tjbo  da- 
'.feodaat  shoidd  be  vexed  with  a  siut  by  apefson,  wko  wflfs- 
imaUe  to  respond  anjr  cost,  Ibat  the  defondant  wgbt  ror 
eorer  in  a  false  smU  against  him.  The  .wbo}e  of  jl^he  wif^'jii^ 
persQn«J  profiierty  is  B.tAhe  disposal  of  the  husj^^d;  tbt^* 
lisuijruct  of  her  real  property,  and  aU  h^r  parson^il  servi- 
ces belong  to  him;  so  tbfi^  by.  marric^^i,  sl^  is  d^fis§^ 
of  the  -means  of  satisfyirig  any  demioid  aga^t  b^rz  Timpt^ 
fore  the  husband  ot|ght  to  be  joined.  There  is  ajso.  tj)^- 
additional  leaaon,  that  ao  judgment  ought  to  be  ir^oder^f)^ 
against  the  wife  tJone,  so  as  to  expose  her  to  imprison- 
mttu^  withofit  her  b^sband^  When  the  cause  of  actioii^ 
does  not  survive  to  the  wifp,  oatiiie  deikth  of  the  hMsbandt 
there  is  no  necessi^  that  the  wife  should  be  joined  wi|b 
the  husband:,  as  an  fssumpsit  for  labour  of  the  wife  afikc^ 
coverture^  for,  in  this  .ease,  the  wife  hss  no  interest.  Idt 
belongs  esuslusively  to  tb^  husband;  fi>r  he  is  solely  eor- 
titled  to  the  avails  of  heir  services^  So  too,  when  tfaai^' 
is  an  express  promise  to  the  wife  after  covertu^,  the  ac^ 
tion  may  be  brought  by  die  husband-  alone ;  for  sueh  pro*^ 
mise  is  considered  as  a  promise  made  to  him*  The  aai0 
4  Mod.  156.    iuthe  same  in  an  action  on  a  bond  sivien  to  ttie-wife,  dii* 

1  Salk.  114.  ^  .  -°^  ,         .^  „ 

Cm.  Jac.  77.  «ng  coverture*  So  too,  m  case  m  a  tiPespass  on  (be  wmlfr 
*  *}?'*■  ^^^".land,  which  alEec^  the  usufruct  only^  as  taking  the.  em^ 
blements;  for  these  ii^uried  do  sot  survive  to  tlus  w&. 
8  Lev.  403.  Bat  if  the  injury  affiscted  th^^  inheritance,  iixef  eught  t^^ 
join:  As  where  there  is  a  destructton  of  a  house,  or 
tunber  growiog  on  the  soil  i  S&s  these  are  injustas  whicl^ 
survive  to  the  wife. 

.   The  husband  need  not  join  the  wife  in  ain  actioa  of 
debt  in0un:ed  during  coverture,  upon  a  l^sse  gcinei?  hg 
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ittie  wife  iieferfr  jnarriage;  for  this  beloogs  lo  the  km^ 
^faftod,  eoBti^  in  lim  of  Ae  osufnict :  and,  for  the  same 
vr^usoD>  the  irife  need  not  be  joined  in  an  action  tore*^!  Bult.  £l. 
-eoFcr  fent^.aecruingoB  a  lease  of  the  wife's  lands  by  the  ^^^' 
hmkwikd  and  imfe^  which  lease  was  made  previous  to  ibe^ 
Statulef  of  HeoTf  Vltf.    Neither  need  he  join  his  wife  te 
«eeoTer  reftt  in  arrears  to  her,  befoi«  eoFertwe,  since  die 
enacting  the  stithite  of  Heniy  VUI.  giving  snch  arrean 
"ti)  the  husband,    it  wonldseem  as  if  the  line  of  distino* 
tlon  here  presented,  woidd  exdude  the  wife  from  bebg  Cro.  Jac.  X05. 
joined  unPdi  the  hnsband,  when  die  has  no  legal  demand, 
which  dould  posftblj  avaM  ber  any  thing:  yet  the  hus- 
band may  join  bis  wife  in  a  variety  of  cases,  in  which -be 
h  Mt  obliged  so  to  d^:  as  where  the  person  or  property 
Hffthe  wife  is  the  meritorious  canse  of  action,  and  the  de- 
'tdaration  does  net  demand  the  dsmi^es,  as  especially  be- 
longing  to  the  faUsband,  as  for  rent  of  the  wife's  lands,  in* 
burred  during  coverture.    This  rent  is  indisputably  the' 
ilosband's,  and  never  can  belong  to  the  wife;  for,  if  it  be  Cio.  Jac.  t05. 
in  arrear,  at  the  time  of  the  Iiud[>and's  death,  it  belongs  ^  "^^^^t.  164. 
to  bis  exteutor:  yet  the  husband  may  join  the  wife :  So 
%6  may,  tn  ca«e  of  an  aisiinyptit  to  bis  wife,  or  legacy 
c^ven  to  her. 

Hid'may  joinlh^  wife  in  anaistionef  tivspass  on  «niUe- Cro.  Jac.  44f. 
rtrertts  growing  en  the  wife's  land ;  and  this  may  be  dose  ^^'^^'  ^®^'~ 
where  property  was-  trovered*  fnom  the  wife  before  mar- 
triage,  and  conv^t^ed' afterward.  By  the  marriage  >&e  pro^ 
perty  was  absolutely  vested  ini  tMe  husband,  and  there 
f^Uld  be  no  necessity  of  jowing  the  wife;  yet  the  law  al* 
lows  it  to  be  done*  If  the  husband  and  wife  should  ob- 
tain judgment  in  such  case,  and  the  husband  should  die 
liefore  the  collection  of  the  raon€fy  recovered  by  the 
judgment,  the  wife  would  own  the  judgment  by  survivopi 
ship ;  and  thus  tb^  law  of  husband  and  wife,  respecting 
4iuch  property,  would  seem  not  to  be  preserve4  'entinR. 
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T^%iere  the/icf  0ecrefe«ftdK  ptevnOsy  no  question  ^eaii  iriiS) 
tiie  wiftf  is,  undoiibtecttj',  the  sole  psioprictiOT  of  such 
awtit,  and  not  aecounlable  to  aof^perscm  in  hm  or  eqiiiQr. 
^it  in  tkose  states  where  H^jm  aasreioendik  not  aekiiow* 
lodged,  it  Hitty  be  e  qn^stiontwi&eliief  the  mfek  not  truck 
tee  of  tins  judgment  forthe  exeeator  of  the  Itui^nd ;  and 
obliged  in  equity  to  aoeotml,  if  not  for  idm  whole  of  the 
jodgment,  at  least  4br  a  moiety.  I  shotid  incline  to  tfaia 
opinion,  were  it  not  that  there  is  a  diffierenl  point  of  light, 
in  which,  I  appr^end,  this  tranaaction  tn«y  be  Ticked* 
Tcan  coneeive  of  no  reason  whidi  coidd  iiiQnettoe  the 
ln»(b«id  to  join  the  wife,  mfy  that  she- might  tei^e  the 
benefit  c^  the  judgment,  in  casb  of  hisdealh  before  the 
money  was  collected;  and,  if  this  be  the  case,  it  is  m  na- 
ture of  a'^oluntary  gift  of  titisanHieyto  his  wife,  upon  tbe 
happening  of  his  death,  and,  of  course,  cannot  be  taken 
bom  her  by  his.  representative.  This,  lilce  iiU  olbeir  volun- 
tary grants,'  would  not  be  good  against  oreditors.  Not- 
withstani^g  the  before  mentioned  caseafomisfa^yideBee:. 
of  tbetmth  of  tbe  position^  XbBt  the  husband  may  join  the 
wife,  where  ebe  is  die  meiilQrtoiB  cause  m(  the  Action^ 
yet  thirvule  does  aot  extend  lo  those  oases  Hii^  deinaad. 
damages,  on  the  ground  of  special  damages  to  the  hu9<> 
band :  As  where  an  ac^on  is  brought  to  nacovfirtfor  the 
Cro.  Jac.  ^01.  battery  of  the  wife,  per  quod  totmofAtm  ummt,  or  on  ao^ 
Salk.  ^06.       eouitt  of  soeae  spenial  ihunaoes  to  Mm  by  reaso»4if  dan* 

I  Ler.  140.  ,       ,.       .-        ,       i  j       i      ,       , 

Sii.  346.  denng  his  Wife.  In  these  ^ases  me  bomnd  iluist.  auer 
akme;  for  it^is  easy  to  see  thatitwodd  be  abswd  to 
jmn  the  wife.  All  the'  cases  ^  oofilract,  wh^«  Ae  h^ 
band*  is  permitted  «o  joii^the  wife;  when  be  aight  havo 
sued  alone,  .^ue  cases  of  express  prcmiises  to  tbe  wife. 
We  find  it  said  in  Cart&.  251 ,  4hat  the  law  wm  not  imply 
a  promise  to  the  wife,  althoi^  her  services  ^»e  the  med^ 
lorious  cause  of  dieTq;bt  of  aetioai ;  :aad,  in  such  ease, 
tbe  ihmband  jntet  sue  tione*  &  Mod.  156,  ia  an  attdhcri^r 
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%o  ftortif  that  our  ma  implied  cofltrmet  for  work  done  bf 
the  iriftt  tbe  jiotband  c«DBot  join  the  wife. 

In  4he  <m&  «f  Bright  vt.  Addjr,  in  2  Veat  185,  the 
judges  difer  respeoting  the  q«estiOD,  whether  tbe  wife 
coaM  be  joiMd  in  en  action  ef  tresptMi  fi^^retlamum 
/%tr,  on  the  land  of  the  wife'  Tbe  decision  ef  the  ques* 
tiott,  I  apprehend,  depends  upon  die  nature  ef  the  injn- 
rjr.  If  tbe  tvetqiaai  affected  the  inheritanee,  bjr  doii^ 
di»nage  to  tbe  bonset,  destroying  treesi  or  ploughing  the 
schI,  fk^  ought  to  be  JMied ;  ibr,  in  aocb  oases,  the  aetion 
would  snrrive  to  tbe  wife  on  d»e  husband's  death*  But 
if  the  injurj  was  to  the  emblements,  it  would  not  be  ne- 
cassary  to  join  the  wife ;  for^such  cause  of  action  wouUL 
not  survive  to  her ;  yet  her  property  being  the  meritori- 
ous cause  ef  aetion,  the  fausband  has  his  election  to  join 
her  w  not. 

In  Sid.  26,  we  find  it  sud  by  tbe  comtf  in  a  case  where 
a  promise  was  made  to  a  femme  covert,  in  eonsideration 
that  she  would  cure  sueb  a  wounds  to  pay  her  i&lO,  that 
if  the  baron  die,  sucbcanse  of  aetion  would  aurvir  e  to  the 
wife*'  This  is  analogous  to  some  modern  cases,  where  a 
legacy  was  pwe^  to  the  wife  durmg  tlie  coreitttrQ,  and 
net  coBected,  and  the  baron  died;  the  right  to  recoTer  it 
surmed  to  the  wife.  It  is  dilBcuIt  to  disoem  the  prtnci** 
pies  on  which  such  decisions  are  founded ;  for  there  can 
be  no  question  but  that  the  husband  may  sue  without  his 
wife,  and  reonfer  dl  the  choses  q(  tbe  wife,  which  aeciu* 
ed  durmg  the  eorerture ;  and  in  the  {mneipal  case,  tbe 
busbttid  was  exclosiveiy  entitled  to  the  services  of  the 
wife.  It  is  tme^  that  by  the  courtesy  of  courts,  where 
there  isnn  express  promise  to  tbe  wife«  the  husband  msy 
join  the  wife ;  but,  an  such  case,  it  is  not  because  the  wife 
baethe  smallest  intemst  thernn. 

In  Cro*  Jac.  it  is  stated  that  die  may  be  joined ;  and 
tins  nmst  be  the '  cmrect  opinion ;  for  nothing  is  more 


>4Ie3r;  thaa  that  the  to^bniMl^  k  etititlai  tor  aS^  the.  eifdbif|i^ 
«f  the  wife.  Of  course,  the  atetion  woiild  not  sunrive  to: 
ller,  and  tbere  couid  be  no  neeessity  of  jokM]^  bar. . 

Thefe  is  a  case*  reported  in  2  Levinz,  6<3,  of  an  actiiiMK 
^91  tile  case  againit  baron  md  feiame,  for  .retaining  and» 
Iceeping  the  serrant  of  the  plaintiif,  aad  ji»lgment  for 
plaintiff  against  both.  Surely  there  is  no  case,  esLcmpt 
this,  of  an  action  herring  been*  maintained  tt^iost  a  fbmnie^ 
ca&Tert,  upon  a  retainer  on  contract  I#it  be  viev^d  as  a^ 
tresf>a8s^  (wMdi  it  cannot  be,)  it  is  then  a  tdrt  oou^siittiedk 
with  the  husband,  for  whieh  the  ivvfe  ie  not  liable.  Titeir^ 
is  no  princ^le  on  which  this  caee  in  Levina  can  be  siip*^ 
ported. 

In  Cpo.*Gar.  399,  tbei?e  is  a  case  of  an  e^lfe  in  revtMv- 
^on,  granted  to  baron  and  fenatne  for  life,  and'  th^  hekit 
of  the  baron  in  fee.    The  baron  brought  an  action,  in  hii^ 
own  name,  against  the  tenant,  to  recover  damages'  ibr 
not<repairing  the  bouse,  ac€<N[ding  to  the  covenaiiits  of  bii^ 
lease.    It  was  objected,  that  the  suit  ought  to  h«L^e  boeiy 
in  the  name  of  both  baron  and  ferame,  as  both  bad  B,tf 
eistate  therein;  but  the  court  held'^t  it  was  weil  brought*' 
The  words  of  the  eouit  are,  the  aetion  bei»g  perdonalfbl^ 
damages  only,  it  might  be  brought  in  his  i*a*fte  s^foni^.* 
The  judgment  that  the  action  is  well  brought-^  te  emveeV^ 
but  not  for  the  reason  given.    The  truth  is^  no  estatte  i^ 
given  t<5  the  wife:  it  is  not  an  estate  for  Iffe  in  the  hus-f 
band  and  wife,  with  remainder  in  fee  tto  the  heir  of  the^ 
baron;  for,  according  to  the  well  known  rule  in  SheMy'f^ 
case,  where  an  estate  is  given  to  A  for  life,  and  the  f  eriha 
**  his  heirs"  are  used,  it  is  a  fee  simple  in  A,  49B8i^'  thef 
word  heirs  is  a  description  of  the  quantity  of  estltie  given. 
Of  course,  in  this  case,  tlie  husband  took  (he  wholfe  estate 
in  fee,  and  the  wife  took  hbthing;  so  that  the  suit  coulef 
not  have  been  bronglit  i^  her  ni^me,  together  Ivith  his. 
If  the  action  will  sui  vive  against  the  wife,  in  case  of  tb«^ 
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jieatb'Of  the  husband,  it  mast  be  broo^t  agiiBst  bosbantf 
■nd  mfe.;  as  to  i^cover  land  cldmed  by  the  wife.  Whea 
A  silk  k  brought  to  iwover  lands,  of  which  busbend  and 
Wife  mte  ID  possessieo,  the  burfwad  elaimiog  in  rig^t  of 
ids  w^e,  the  suit  must  be  bmvghl  agaust  husband  aad 
wife:  Yet  dns  dines  not  extend  to  the  case,  wh^i  tbe 
Aiisbaiid  disseises  Ibe  tenant,  elasaiiflg  hi  right  of  his 
iWife;  &>rhia  act  cannet  make  her  a  dtsseiser ;  and  w^ 
«maeot  oi  her  owb  to  tbe  aet  witt  bind  her:  But  her 
jagreement  t3o  the  disseisin  after  her  buBband's  death,  witt 
eonstitote  her  a  diisseisor ;  and  her  remaining  in  poa* 
4|isssion,  and  lakiog  tbe  profits^  is  conclusive  evideQce  of 
Wf^b  agreem^eat,  if  she  bad  knowledge  of  die  disseisiii.  / 
Mto,  IKsseisor,  67*  Bolt  Abr.  669. 

Tboo^  a  wife  is  not  bound  by  any  assent  of  her  owq, 
jidi  she  is  lisble  for  her  torts:  So  that  if  she  should  enter 
upon  land  unibcual  her  husbaad,  and  dissdse  tbe  tenant, 
§h^  woidd  be  a  disseisor :  and  altboiigb,  in  that  case^ 
fitteilisrtiand  is  oo'dtsseisor;  yet,  if  an  action  is  brought  liy 
Ibe  tenant  during  the  coverture,  the  husband  is  liable 
wi^  $be  wi£^.  Itia  afsoisaid,  that  if  a  wife,  with  ber  hus* 
land,  ealer  and  c^mimi  a  cUsseisin,  that  she  is  a  cBssei- 
#sr,  and  iiabfe  with  ber  buabaad.  The  general  rule  is,. 
IbBtwhm  a  mk  oommits  a  wroiag  in  company  with  her 
lasbani^  she  is  not  HaUe  to  any  actron,  but  the  huabalid 
ixsij^  Tbe  reaaoa  of  the  exception  in  this  case,  must  be, 
ftat  Ihe  wife  gains  an  estate  by  the  disseisin,  as  well  a^ 
4be  iHishand ;  that  is,  liie  husband  and  wife  have  a  joint 
sata^by.tbe  disseisin.  So  that  having  the  benefit  of  the 
tortious  act,  she  ou^t  to  be  liable;  but  a  wrong  act  re- 
ttpeetiog  propefty^^dierey  from  tbe  nature  of  tbe  property, 
she  can  aetrer  rec^?e  any  benefit ;  or  any  wrong  act  that 
is  not  ben^i^  to  her  ;  if  committed  with  her  husband, 
shall  never  render  her  liable  to  an  action.  Go.  Lit  357. 
RoU.  Abr.  26a 
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'    So  too,  for  all  debts  which  she  owed  before  eovertnre,. 

she  must  be  sued  with  the  husband ;  for  if  these  be  not 

coHected  of  the  husband^  dtiritig  corerture,  she  is  liable. 

She  is  considered  by  the  law  the  debtor ;  aod  for  aU  torts 

I  RolT.  6.        eotnmitted  bj  her  before  marriage,  and  for  aU  torts  com- 

^li  ^1*  aSf  ^'  mitted  by  her  after  marriage,  where  she  was  not  in  his 

1  LsvJdis!    eompany,  or  did  nbt  act  by  hk  eoercioiiv    But  for  core- 

nants  in  leases,  respecting  repairs  and  rents  that  accrued 

after  the  marriage,  she  cannot  be  made  liable ;  for  the 

oblintion  that  krises  nnder  such  a  contract,  is  tr^nsferredl 

lo  the  husband. 

Husband  and  wife  cannot  jein  in  an  action  for  the  bat- 
lery  of  bo&;  for  the  damages  of  the  battery  done  to  the 
husband  bdong  to  bim ;  and  for  the  battery  of  the  wife, 
Cro.  Jac.  665.  Kke  ehoees,  if  collected  during  the  coverture,  they  will 
belong  to  the  husband;  but  if  not,  they  will  belong  to 
the  wife,  or  her  administrator.  Such  a  transaction  ftnv 
ni^es  cause  for  two  zctioas;  one  by  the  husband  for  the 
kgmy  done  to  him ;  and  »iotber  by  husband  and  wife  for 
the  injmy  done  to  her. 

If  husband  and  wife  be  sued  for  a  battery^  and  the  hue- 
band  be  found  not  guilty,  judgment  cannot  be  rendered 
against  the  wife  alone,  altlKHigh  she  is  found  guilty;  for 
1  y«nt  S28.  ^^^  ^^  ^^^  liable  to  an  execution  without  her  husband.  It 
is  said,  that  in  an  action  by  hiKsband  and  wife,  for  a  battery 
of  both,  and  the  defendant  is  found  not  guilty  as  to  the 
husband,  and  guilty  as  to  the  wife,  that  such  a  verdict  is 
good ;  or  if  several  damages  had  been  found,  and  the  hus^ 
band  had  released  the  <kmages  to  himself,  that  this  would 
be  good. 

A  femme  covert  having  a  separate^maintenanee,  may 
sue  without  her  husbaad.  This  proposition  is  not  correet, 
unless  there  were  articles  of  separati(»2.  135  Chane* 
Ca.35. 


*•  •  ?  r*  " 


CHAP.  XL 


Of  ike  P<MW  of  die  Wife  to  Dtviie. 

Bt  some  it  is  contended,  tbat  there  b  an  incapacity  at 
Common  law  in  a  married  woman,  resulting  from  a  state 
of  coverture,  to  devise  het  own  property.  On  Ae  other 
hand  it  is  contended,  that,  at  common  law,  wherever  we 
find  a  wife  possessed  of  property,  she  may  as  freely  devifle 
it  as  any  other  person,  provided  no  right  of  her  husband 
will  be  infringed  by  such  devise. 

In  the  first  place,  I  wiH  consider  thb  subject  independ* 
ent  of  any  aathorities  ;  as  if  it  were  a  question  wholly  no- 
vel, respexrting'  which  there  had  been  no  adjudicattons, 
and  was  now  to  be  decided  upon  principlie.  In  such  case, 
unshackled  with  precedents,  nothing  can  govern  us,  in 
deciding  the  question,  but  what  is  reasonable  and  right, 
preserving,  however,  a  due  regard  to  all  analogous  prm- 
ciples  of  law;  so  that  the  determination  in  this  case  shall 
not  be  inconsistent  with  such  principles ;  if  the  result  of 
such  investigation  should  be,  that  it  is  reasonable  that  a 
married  wotnan  should  possess  the  power  of  devising. 

Tet,  if  the  authorities  teach  a  different  doctrine,  I  ad- 
mit, that  nothing  more  can  be  inferred  from  this,  than 
that  the  law,  in  this  particular  instance,  b  unreasonable ; 
but  still  a  court  must  decide  against  such  power.  No 
maxim  is  of  more  real  utility  to  the  community  than  stare 
dedns.  If  it  should  be  found  a  dubious,  embarrassed 
question,  we  can  never  fail  to^  decide  on  that  side  which 
is  reasonable  and  right 

T 
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SweYy  Aere  is  notbin^  in  tbt  m^me  ef  mntrriage^  di9 

dhtould  prevent  a  wooiati  froui  d6^sing»^  Her  understand* 

11^  k  Dot  impaired  Aeitbj  y  and  sIm,  who  was  tufieieatif 

«Ks6fect  to  dferise,  when  unfimrnikH  is  not,  by  maniage, 

vendeved  kss  discreet.    Swie  maxHns  JA'  use  wcudd  leaA 

Qs  tO'  beliere^  that^  she  was  de!tMii<»  of  volition*    If  tUr 

be  indeed  tmer  ^  d^rtrfee  by  iter  eii^  not  «&  bave  an  ef*- 

feet,  any  more  tbanfa  devise  byftfoot^or^asaaaAfian:  but 

sorely  tfa^  English  law  does  set  recogaiae  sucb  a  prinoir 

pte.    UpOH>  wftat  grotind^'  is  it  tbat  a  iiiarried  woman  is* 

|»i4B$Bied  for  ber  emaes?    It  is  a  fundamental  maxim  of 

diat  hvff  tbat  free<wffl  is  essential  tb  a  suiige^  ^^mrving 

punidinient ;  and  to  puaisb  a-  person  destitute  of  i^  wouU 

'be  a  rtproa^  to  tbe  law.    fe  die  not  often  vested  with  i^ 

power  ^  eonveyand  devise?  and  tbe  executiom  of  thia 

power  »  as  eflbctMl,  as  if  mad^  by  any  otber  pamon. 

^Hiis  wotJd  ht  absurd  upon  Ate  priaciple  tliat  sb^  is  iar 

eapable  of  exercising  any  volil»on.    Is  if  not  tnse,  tbat,  by 

a  oertain^'speeies  of  conveyanet,  she  tsan  convey  her  teal' 

property ;  afid  Aat  ber  consent  is  absohitely  neeessazy 

to  perfect  the  conveyanee;:  and,  when  tlia;t  is  dxme^  it 

Ati\  bind  her?  R  is  a  sofecism  to  say,  that  the  consenl^ 

bf  a  person  shafi  have  aigr  eficaey,  who  is  incapable  of 

'     )eonsentv    lb.  an  action  by  a  husband  ft»>  adutery  with  bia 

wife,  some  solemn -sage  of  thie  4aw  frnned  tbt  wtil^  tbat^ 

the  defendant,  with  force  and  arms,  ravished  his  wife : 

and  this  is  surely  correct,  if  a  asarrieA  wonum  oaanot 

consent  to  commit  adultery.  Qa  what  gromd  then  is  it  Uy 

be  contended,  that  she  oag^l  »atto  have  tfaia  power?  It 

is  urged,  with  an  app«larance'  bf  plausi&iKty,  dial  such  n 

'power  would  be  of  no  advantage  to  her,  bwl  a  veal  dis*- 

advantage ;  that  she  is  liable  to  the  eeercioa  :«i  ber  bus^ 

band ;  and  it  is  apprehended',  tbat  he  will  coafipel  ber  tr 

devise  in  such  a  manner  as  suits  his  interest,  witlMnrtait»> 

tending  to  her  wishes.    May  not  the  same  argument  bt- 
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^argtdf  wUi  ^Hi^  Xmo^  •guM  h^r  poirer  toieomrajrlmt 
'.eilwUf  CpMot  a^cooiayi»c»  W  .pcoiured  by  the  gM» 
•coemoB  «•  ft  deme  b^  wSI  f  1%mi  bnlimdy  who  rqgvdi 
110$  «ht  wtthet  of  m  nife,  if^  be  AetenniDcd  to  fct  hc^ 
«sttte  iat»  huliattd^^'wiUi  by4he  same  auA^feaUneBt, 
Mudcar  her  Kfe  eneesj)  «i^  ha  jpe  aeeeinpMie A  bb  4d^ 
•tigns,  and  galUtt^tbe  avaib  ^  bef  praperty,  -fay  oampelr 
Jiagasiie;  aiid  a  wife,  «iM»  has  firaiMSs  suff caent  le  {^ 
vent  bet  yieidiiig  to  the  k^peiteinties  of  her  faiiibaBd  te 
•Bell  her  propertgtf  wHl  devise  accerdiag  to  her  own  ohoioe. 
The  argament  k,  ^Mi,  as  the  iaw  coofesseaiy  is,  tbeie  la 
ibe  aaoe  dai^er  that  her  indiBatiotis  neepectiiig  her  pr^ 
perty  will  be  deftated,  as  if  At  posaessed  ibe  poiwer  of 
>devisif^.  Will  it  he  said  that  be  has  more  power  >ovfr 
iier  wfaest  in  a  mk  bed,  tban  wheo  in  health  ?  ^Chis  rai^ 
soning  does  not  oppose  her  derisii^,  idien  in  bealth :  it 
jprovesyrmdier  than  anfAiog^be,  that  aick  bed  devises  are 
dangerous.  It  may  also  be  siud,  that  a  husband,  ob  a  sick 
'bedy.niay  be  led  away,  contrary  .to  bis  inclinaticNi,  by  the 
simport»aitieB  of  a  wile;  Sot  the  is,  -104118  tufs,  ki  her  p^v* 
«r.  If,  then,  a  deed  hy  ii^  ef  her  real  estate,  which  may 
9)e  proGioed  4»y  <eoflmoo,  is  legal;  why  is  not  ber  devise, 
dhat  may  bo  pioeored^  by  the  «ame  coercion  ?  To  deprtre 
Jier  of ^hb  pnril^g^,  w3i,  in  ao  iofuteKMei.render  her  siti^^ 
tion  moveeligiUe::  and,  to  allow  it,  will,  i»  reiy  many  in^ 
'Stances,  afbrd  bar  Ae  satisfaction  of  knowing,  that  bar 
lestale^Ui' probably,  be  enjoyed  %  the<object  of  ber  af*- 
fectiotHi.  I  shall  mebe  ao  obsemtioas  ^respecting  that 
imaginary  guard,  wfaiQh4be£n^sh  law  seems  to  bare 
f^laced  «ver  ber  interest,  by  examining  her.  .privately,  re- 
^eoting  her  consent  U>  ajconveyance;  for  it  can  be  ne 
guards  Tlie  wife  who  is  un^viUmg  to. convey,  and  who  has 
a o-iar  yidded  t^  the  importunities  of  her  husband,  as  to 
proceed  in  the  buaness,  will  never  stop  short  on  such  aa 
^ieouna^mi }  for  she  would  not  have  appeared  befooe 
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liie  mtgiiitmte,  if  she  htd  not  resolved  to  seeure  ber  4fAat 
St  the  expense  of  the  loss  of  i  her  eirtate.  Th^re  is  jio  4iir 
stance,  I  apprehoBd,  wheie  a  mk  has  heen,  examined,  m 
ivbtck  die  has  deefauned  that  she  was  •mwilling  to.convegr  z 
it  is  less  dian  the  shadow  of  a  security*  If,  then,  she  may 
convey  with  his  consent,  why  not  devise  with  his>consent? 
In  4he  form  diere  is^tbis  diffidence:  in  theimAmmeiitsof 
eenTeyance,  he  is^jomed  with  her,  but  -not  in  &  devise.  In 
tile  former,  it  is  nojoessafy  for  hkn  to  join,  to  pass  liis  own 
interest;  but,  in  the  latter  case,  his  interest  is  not  affected 
by  Ae  de;me.;  but  the  deyisee  most  take  it,  :Sid)ject  to  his 
incumbramee  thereon.  Can  any  reason  be  ^rigned,  whf 
St  shoidd  be  necessary  that  bis  consent  .3hQtild  be  given,  to 
render  valid  ber  .devise  f  Wby  sbovild  his  consent  be  re- 
quisite to  enable  her  to  do^that  iwbich  does  not  affect  his 
interest?  Must  she  have  his  liberty;  aiuj  has  the  law 
prescribed  it  out  of  mere  w^uitonness  and  tyranny,  to  do 
4hat,  the  doing  of  which  .ci^DQOt  ;be  injurious  to  him,  and 
the  omission  of  it  in  no  rc^spect  beneficial  to  him  f  To 
require  his  consent,  lays  .her  under  a  veiy  unnecessary, 
and,  consequently,  a  very  unreasonable  restraint.  Admit 
the  idea  of  full  liberty  in  h^  tP  devise,  independent  of 
his  pleasure,  .and  all  danger  of  coercion  is  at  an  end ;  for, 
to  save  appearances,  and  to.  render  ber  husband  •easy,  she 
can  make  a  will  which  accords  with  ,his  wishes:  But  if  it 
<^o  not  with  her  own,  most  assuredly  be  will  be  surprised 
with  another,  which  she  may  lodge  with  some  confidential 
friend,  a  will  which  is  perfectly  the  will  .gf  her  choice. 

It  may  be  said,  that  this  doctiine  will  render  a  deed 
valid  by  her,  without  the  consent  of  her  husband ;  and 
.that  this  is  a  nof  el  doctrine,  never  before  contended  for. 
This  objection,  I  flatter  myself,  will  be  found  satisfacto- 
iChap.  8.  xily  answered  in  a  former  chapter,  to  which  I  refer  the 
^eiader. 
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-fs^iheie,  then,  aoy  solid  reason  ithj  a  wife  may  not 
^devbe  her  estate^  withoat  die  consoDt  of  her  bosband, 
where  qo  legal  rif^t  of  bis  is  to  be  affiBCttd  ?    Is  it  not 
/enoogh  that  the  law  has  gi^en  to  her  husband  the  whole 
of  her  personal  estate  in  possession,  and  .the  entire  die* 
posal,  if  ,be  chooses,  of  her  personal  property  in  action, 
and  her  chattels  real  4  .witboat  taking  from  her  the  power 
of  devisii^  that  estate  which  is  still  her  own,  to  irtiicb  be 
has  not  any  dght,  and  never  cap  hajre,  merely  because  it 
is  the  sovereign  pleasure  of  her  husband  that  she  should 
die  intestate,  when  all. others  of  the  community  may  de* 
vise  their  property  ?    Has  she  no  particular  object, of  her 
affections,  to  whom  she  would  wish  to  give  her  estate  ? 
Must  she  be  destitute  of  power  to  leward  the  duteous 
s^ections  of  meritorious  relatives,  and  reluctantly  learn 
that  her  property  must,, en  lier  death,  be  enjoyed  by  ap 
imduttful  heir,  who  has  never  merited  a  single  favour  at 
lier  handp?    Why  should  she  not  have  it  in  Jier  power  to 
procure  from  those  about  her,  such  ^treatment  as  she 
should  probably  receive  from  them,  when  they  knew  that 
it  was  in  her  power  to  reward  their  attention,  or  defeat 
their  expectations,  if  treated  with  disrespect  ?    Having 
Attempted  to  show,  that  it  was  reasonable  that  she  should 
possess  this  power  of  devising  her  prc^rty,  I  will  now 
Examine  the  subject  as  it  stands  on  legal  ground 

The  ^result  of  this  inquiry,  I  apprehend,  will  be  found 
to  be  this :  That,  under  whatever  circumstances  we  find 
a  wife  possessed  of  property,  separate  from  her  husband, 
which  does  not  belong  to  him,  and  caimot,  at  the  moment 
the  devise  takes  eflFect ;  such  devise  by  her,  without  the 
consent  of  her  husband,  is  good  on  the  principles  of  the 
common  law;  and  whenever  she  is  deprived  of  that  pow- 
er, it  must  be  by  statute.  That  she  can  devise  personal 
property,  which  belongs  to  the  husband,  with  his  consent,  ^  Henry  VT 

is  manifest  from  a  variety  of  authorities.  91. 

Do.  S9  and  ST. 
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Brdke's  Be*    '  I  wish  it  to  be  remariced,  thftt  tliei^e  are  die  eases,  m 
Cro^'Oir        ^<^1^  ^^  fii^d  ^he  doctrine  laid  down,  that  the  devise  9i 
Jl9j  976.      Ae  y^ft  with  the  comeiH  of  the  httshand,  is/good^    l^is 
l^positiok),  attracted  from  the  safaject  devised,  seenia 
to  imply,  that  a  devise,  whhoot  his  eoAselvt,  was  BOit  goods 
but  the  rule  is  kid  down  eniy  ia  eases  where  his  own  h»- 
terestis  doneerned^  and  to  ao  o&er  «  it  apjrfiedble ;  and 
in  no  measure  oppoises  the  opinion^  that,  in  those  eases 
where  his  intereirt  is  not  concerned,  she  inaf  devise  her 
4>wn  property  without  his  consent    It  is  laid  down  by 
ftracton,  and,  before  him,  by  Glanville,  liiat  the  wiH  of  a 
wife,  genertalfy)  is  not  good,  without  the  consent  of  het 
husband;  for  this  reason,  l^them  subjoined:  because  k 
would  be  disposing  by  wiH  of  bis  goods*  From  these  a&» 
oient  authors  we  Cnd,  that  k  was  not  vimcom^mon  for  a 
wife  to  devise  away  her  lnisb«nd%  pisopee^,  with  his  cofi-* 
*sent.    It  is  material  to  notice  the  reason  given,  why  a 
«rife  could  not  generally  devise,  without  her  husband'a 
lt«eve'fl  Hist,  oonsent;  wMch  was,  because  it  was  devising  th^  hus- 
111.  da.  807.  jjg^^^  property,    if  the  property  devised,  had  been  het 
own,  independent  of  her  husband,  there  would  have  been 
no  obstacle  to  her  devi^g  it;  and  it  is  olbservable,  that 
Bracton  says,  generatlly  a  wife  cannot  devise  without  h^ 
husband^s  consent.    This  cleady  implies,  tfast  4faere  wens 
cases,  in  which  she  might  devise,  without  lis  consent: 
The  word  generaHy  would  not  have  been  ^sed,  ?f  covei^ 
ture  were  a  disg[ualification  to  devise  ia  ail  cases.     Brac^ 
ton  then  goes  on  to  infora)  us,  tliat  it  was  usual  for  a  wifi$ 
to  devise  her  dress  and  ornaments*;  which,  he  says,  were 
properly  her  own  property :  and  mentions  this  as  an  ex- 
ception to  the  general  rule,  before  laid  down,  that  the 
vnfe  could  not  generally  devise,  without  her  husband^s 
consent.    For,  he  says,  in  this  case,  we  find  a  wife  own^ 
ing  property  independent  of  her  husband ;  and,  at  tba 


mmefm^t  ^e  fed  her  rigkt  of  devm^g  reeoj^nbed  hj 

tbe  highest  avthoritws.  •  B««fii  i^ 

We  shall  find,  from  the  Mcieat  writers  on  tte  ooaaMn 
llkw  ef  ib^aBd)  that  diere  weie  other  histaiicee,  where  the: 
mih  had  a  real  ownership  of  pvopeity,  distkict  ftom  bev 
ftusbaiidt  00  that  it  was  her  own,  and  out  of  the  reaeh  of 
l^rbushand-  Thb was wheo, on otaniage, (which waa fre^ 
^fmoAy  the  ease,)  the  husbead  endowed  the  wife,  aia^j  Eseve^a 
litm  eec2enar,  with  personal  goods^  in  lieu  of  dewer  in  hie  ^^^  ^^^ 
landji;  Hxe  propertj  was  hers,  ii>  such  a  mannerf  thai  it 
iras  i^t  in  bis  power  to  daiaa  it,  Thb  being  her  own^ 
Ae  migjtkt  demise  it ;  and  this  was  the.oecasifm  of  the  ex* 
eeption  made  by  BcM^ton.  After  Bracton  wrote,  we  find 
Ats  doctrine  expresalj  laid  down  by  an  eaainent  civiliany 
Arohhishop  Stafford.  His  words  are  Ibeee :  Married  wo« 
ipoii  ha^e  a  4is|incf  property  from  their  husbands,  in  some 
fhiBga;  and  this  pecqieiily  Ibey  nay  devise,  independeni 
#f  their  Jhushands. 

Nothing:  ean  be  more  certain^  than  that  testamentary 
iiatiecsi  l^ere  governed  by  the  kws  prevalent  in  the  spi- 
intual  eeurts ;  i^  we  shaU  find,  that  in  the  reign  of  Ed*^ 
ward  m,  Arohbisbop  Stafford  lays  it  down,  as  established 
iaw,  that  wives  nogbt  make  wills :  and  be  compluis  that 
Q^ethods  h^d  been  tsiken  to  prevent  them ;  which,  he 
Mys,  was^  m  vio^fon  of  the  usage  of  the  eborch  hitherto 
approved,  and  m  offence  iigainst  the  divine  majesiy,  and 
Ae  ^^teleskstical  law*  In  a  later  period,  Lyndwood,  the  4  Reeval^ 
me^  emment  civilian  of  bis  time,  and-  perhaps  of  any  ^1*^  ^^ 
pgei,  recogniaesi  the  samo  doctrine;  and  expresses  his 
SMrpmse,  that  the  power  of  a  married  woman  to  devise, 
should  be  eombattod  by  any  one,  as  it  seems  that  it  was. 
He  agrees  to  th^  rule»  that  the  prc^rty  which  belonged 
lo  her  husbacM),  she  eoiild  not  devise  without  his  per- 
mission; bi|t  he  says,  she  may  have  property  of  her  own^ 
wUcb  he  defines  to  be,  juc?  habet  in  rtbui  jfurafherMii^ 
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bus  extra  dotem,  which  (^n  be  no  other  than  the  estate 
giyen,  as  before  mentioned,  ad  ostium  etdesue.  For  he 
admits  the  husband^s  exclusive  right  to  the  portion  which 
she  brotight  to  her  husband,  and  also  to  that  which  she 
afterwards  acquired:  and  it  ought  to  be  remarked,  that 
the  only  ground,  on  which*  it' was  coiitended  that  a  wife 
could  not  devise,  was,  that  she  had  no  property  which 
was,  in  its  niiture,  devisable;  for,  at  that  period,  reat 
property  could  not  be  devised  by  any  person. 

It  never  entered  into  the  Head  of  any  person^-  that  any 
disqualification:  to  devise  curose  fi^m  a  state  of  coverture  ; 
but  the  only  reason  was,  that  the  wife  had  no  goods, 
which  would  have  been  the  same  disqualification  of  an 
husband,  who  had  no  property  devisable.  That  the  wife 
had  no  goods,  was  the  position  that  Lyndwood  had  to 
combat ;  for,  if  she  had,  there  does  not  seem  to  have 
been  the  least  apprehension,  that  there  was  any  thing  m 
'  the  nature  of  coverture,  that  should  prevent  her  from 
devising. 

No  inference  against  this  doctrine  can  be  derived  from 
those  authorities  which  say  a  wife  can  devise,  with  con* 
sent  of  her  husband :  for  these  were  cases  of  devising  his 
property ;  and  certainly,  in  those  cases,  his  consent  was 
necessary.  A  rule,  therefore,  drawn  from  those  cases, 
can  never  apply  to  cases  not  under  similar  circumstances. 
This  was  the  case,  where,  in  the  year  books,  this  doc- 
trine is  expressly  laid  down,  that  a  married  woman  may 
bequeath,  by  will,  with  the  consent  of  the  husband.  The 
same  doctrine  has  been  recognized,  in  a  later  period,  in 
a  host  of  authorities ;  but,  in  all  of  them,  the  devise  was 
of  the  husband's  property. 

Perhaps  it  may  be  thought  strange,  that  a  question  like 
this,  should  be  embarrassed  by  a  sin^e  doubt,  at  any  pe- 
riod of  our  law :  but,  we  must  remember,  the  instances 
of  a  wife's  holding  property  of  her  own,  distinct  from  her 
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husband,  were  very  few,  until  within  the  last  century^  ex- 
cept the  property  was  real :  and  this  kind  of  property 
could  not  be  devised  by  any  person,  until  the  permission 
wks  given  by  the  statutes  of  Henry  VIIL ;  which  statutes 
forbade  married  women  from  devising  their  real  proper- 
ty.   The  question  ceiild,  therefore,  but  seldom  occur,  in 
former  times;  but  in  latter  years,  since  it  is  common  fof 
wives  to  enjoy  separate  estates,  by  means  of  settlements 
and  estates  given  to  them  to  their  separate  use,  no  point 
has  become  more  luminous  in  the  English  law.    See  Ve- 
sey,  190,  where  Lord  Hardwicke  recognizes  the  doctrine 
for  which  I  am  nOw  contending,  in  the  strongest  terms, 
iiiat  a  married  woman  may  dispose  of  such  estate,  if  per- 
sonal, by  any  act  in  her  life  time,  or  by  will.  It  was  urged 
at  the  bar,  and  admitted  by  the  court,  that,  when  a  mar- 
ried woman  has  separate  property,  that  it  is  incident  to 
such  property,  that  she  may  make  a  will  of  it.  The  words 
of  Lord  Thurlow  on  this  subject,  are,  that  the  proper  1  Ven.  soa. 
rule,  in  all  cases,  respecting  the  acts  of  married  women,  j  y*^*  ^^^' 
and  respecting  their  separate  property,  is,  that  they  are  i  Bro.  in  Cao. 
competent  to  do  any  act  respecting  it,  that  unmarried  j  p.v^nj,  i^e 
women  can  db.    Says  he.  It  is  impossible  to  say,  that  a 
married  woman  is  incompetent  to  act  with  her  separate 
property,  as  a  femme  sole.    Authorities  to*  this  point  are 
numerous.    It  is,  then,  no  longer  a  controversy,  that  the 
English  law  does  not  consider  coverture  as  having  any 
qualities,  which  incapacitates  a  wife  from  making  a  will ; 
and  when  she  isfdund  possessed  of  estate,  she  may  dis- 
pbsie  of  it  as  freely  as  any  person,  and  with  as  Htde  re-£  Ves.  190. 
straint  as  a  femme  sole.    Marrkd  women  are  not,  then,    ^?:  .^J'* 
legally  incapacitated  to  devise,  otherwise  than  by  statute  i  Vcr.  2&3. 
of  Henry  VIH.    Baron  and  femme,  by  articles  of  agree- 
ment, separated ;  and  the  husband  granted  to  her  a  sepa- 
jate  maintenance ;  out  of  which,  by  her  frugality,  she 
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had  saved  a  sum  of  money,  and  made  a  will,  and  devised 
it;  and  the  will  was^  holden  valid.  Lady  Rodgers'  case, 
Cha..Ca.  118.  The  same  reason  exists  why  this  should 
be  good,  as  in  the  other  cases:  the  husband  could  have 
no  claim  upon  the  money;  for  it  bad  passed  from  him  to 
her,  by  his  own  grant,  and  was  her  property,  over  which 
he  had  no  control. 

Perhaps  itmay  be  sakl,  that  no  argumentxan  be  drawn 
from  the  decisions  in  chancery,  respecting  their  power  to 
devise  their  separate  property;  for,  that  courts  of  chance* 
ry  feel  themselves  at  Uberty  to  depart  from  the  rules  of 
law.  Whatever  powers  may  have  been  assumed  by 
chancery,  I  trust,  it  will  not  be  found,  that  they  have  ever 
indulged  themselves  to  such  an  extent,  as  to  set  aside 
those  laws  that  create,  in  any  person-,  a  disability  to  con* 
tract  OP  devise.  This  matter  may  be  set  in  a  very  clear 
point  of  light,  by  adverting  to  the  case  just  mentioned. 
In  that  case  there  was  a  devise  by  a. married  woman,  o£ 
real,  as  well  as  personal  estate,  both  of  them  her  separate 
property,  Her  devise  of  personal  estate  was  holden  ta 
be  good  ;  but-  her  real,  not  good :  beca^use  the.  statute  o£ 
Henry  VHI.  disables  a  married  woman^  from,  devising  her 
real  property.  Had  it  not.  been  for  that,  statute,  it  would 
have  passed  by  the  will^.as  well  as  the  personal  property:, 
for  nothing  can  be  more  certain  than  thisjf  that,  if  cover- 
ture, independent  of  the  statute,. created  a  disability,  then 
the  personal  property  could  not  have  parsed  by  the  de- 
vise. With  respect  to  the  real  property,  the  statute  had, 
created  a  disability:  therefore  it  was,  that'  she  could  not. 
devise  it.  Surely  a .  disability  created  by  the  common 
law,  is  as  stubborn  and  as  diffieult  to  surmount,  as  one 
created  by  statute;  but,  we  find,  that  she  was  possessed 
of  power  to  devise  her  personal  property.  Of  course,, 
there  was  no  disability  at  common  law,  resulting  from  a^ 
state  oT  coverture;  md  if  a  court  of  chancery  so  resge^t'^ 
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4ie3  the  statute,  as  not  to  decree  counter  to  it,  their  re- 
spect would  have  been  as  great  for  the  regulations  of  the 
'Common  law.  They  never  conceived  that  thej  had  more 
power  to  dispense  with  the  regulation  of  the  one,  than 
-^jth  those  of  the  other. 

If  an  agreement,  tinder  hand  and  seal,  in  nature  of  a 
settlement,  be  made,  before  marriage,  betwixt  the  in* 
tended  "husband  and  wife,  respecting  the  real  property  of 
the  wife,  that  the  wife  shall  have  power  of  disposing  of 
lier  lands,  as  she  pleases,  and.marries,  she  may  dispose  of 
it,  by  an  instrument  in  nature  -of  a  will,  notwithstanding 
her  disqualification  'by  34  Henry  VIII ;  for  this  is  only 
the  execution  of  a  power  which  she  is  competent  to  do. 
It  is  not  in  the  power  of  the  intended  husband  to  vest  her 
with  authority  to  devise  her  real  property;  for  she  is  uU 
terly  disqualified  by  statute.  'Her  lands,  therefore,  -do 
not  pass  to  the  devisee  in  her  will;  for  it  only  operates 
upon  the  estate  that  theliusband  has  in  the  lands,  by  vir- 
tue of  his  marriage  with  «her.  He  could  give  her  power 
to  dispose  of  his  interest  in  the  lands;  but  he  could  not 
repeal  the  statute,  and  give  her  power  to  devise  her  own 
lands :  Tor  she  cannot  devise  her  sole  and  separate  real 
property  by  will.  Thus  no  marital  right  is  affected  there- 
by; for  this  is  absolutely  forbidden  l)y  the  statute  of  Hen- 
ry VIII,  nhti^nt  the  same  time,  her  jnrill  of  her  separate 
personal  property  is  valid :  for  no  statute  prohibits  her^ 
and  neither  does  tbet>oaimoniaw.   2  Ves.  75.  610. 

Suppose  the  devise  had  been-bdbre  marriage,  ivould 
the  marriage  be  a  revocation  of  the  will  f  It  seems  that' 
it  would,  according  to  the  case  of  Dover  vs.  Staple,  2  T: 
Rep.  684.  What,  then,  is  the  reason  that  this  devise 
should  be  revoked  f  May  not  that,  which,  if  it  had  been 
done  after  marriage,  would  have  been  valid,  remain  valid 
mfter  marriage,  though  it  was  done  before.^  The  differ- 
'enceis^this:  If  tie  devise  was  made  before  marriage,  it 
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woidd  opemte  i^Km  tbe  laud  devLsied)  to  pass  it  t^  tiie 
4evi$ee,  upon  the  death  of  the  testator;  but  if  it  wec^ 
ipade  after  marriage,  it  was  the  mere  execution  of  « 
power  to  pass  the  husbaad's  estate  tber^n :  So  that  tb^ 
same  reason  exists,  why  marriage  should  be  a  revocation 
of  h^r  will,  ,as  exists  in  other  cases,  viz.  that  she  cannot* 
after  marriage,  control  her  property,  whatever  event 
might  have  taken  place,  that  would  have  rendered  it  iio- 
proper  that  the  will  should  take  effect. 

In  2  Yes.  75,  it  is  laid  down,  as  the  known  law  of  the 
I^ad,  that  the  assent  of  a  husband  is.  not  n^ces^ary  to  gi^e 
yaUdity.to  the  will  of  his  wife,  when  it  is  ^  will  of  her 
separate  property.  Those  cases  which  admit  of  the  abili- 
tjy  of  the  wife  to  devise,  with  the  cpnsent  of  the  husband, 
which  are  cases  of  her  deviling  bis  property,  in  no  n^as* 
\fr^  oppugn  tbe  idea  of  fa^r  ability  to  devise  her  o^n  pro* 
p^rty,  withoujt  his  consent ;  and  even  th^se  oases  demonr 
str^te,  that  there  is  no  incapacity  to  device,  arising  from 
covertinre.:  for  if  there  had  been,  his  consent  could  avail 
nothing.  And,  in  the  case  fir^  miention^d,  tbiere  was  the 
llf^^^nd's  consent  tp  devise  her  real  property:  but  it  wa« 
declared  as  sound  law,  that  tb^  husband  could  not  give 
liberty  to  his  wife  to  devise  real  picoperty ;  for  the  statute 
had  expressly  forbid  it.  The  stal^te  had  created  a  disr 
ability,  and  it  was  not  in  his  power  to  remove  it:  and,  if 
the  common  law  bad  created  a  disability,  it  would  have 
been  as  much  out  of  l^is  pow^r  to  remove  it,  as  if  it  h»4 
been  created  by  statute* 
It  will  be  remembered)  tbat  the  personal  property,  at 
/  cpmraon  law,  was  the  only  )>^operty  which  was  devisable* 

It  follows,  theq,  there  was  no  property  wbichy  by  the 
CQuimon.law,  was  devi^able^  bi^  what  could  be  derised, 
as  well  by  a  married  woman  as  by  any  other  person. 

With  respect  to  her  cbos^  in  action,  we  find  it  laid 
down  in  die  books,  that,  in  case  her  husband  survived 
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her,  if  be  bad  not  reduced  tbem  to  poseenon,  during  tbe 
covertiire,  they  did  not  belong  to  him,  but  went  to  her 
represratatives.  In  this  estate,  then,  on  her  death,  be 
had  no  interest.  Upon  the  principles  contended  for,  in 
Ibis  chapter,  we  should  expect  to  find,  that  a  married 
woman  mi^t  devbe  her  choses  in  action;  and  tbe  result 
of  tbe  investigation  is,  that  she  can:  for  we  find  it  ad- 
judged, that,  of  things  in  action,  she  may  make  a  will; 
and  that  this  is  properly  a  will  in  law,  and  ought  to  be 
proved  in  the  'spiritual  court.  This  adjudication  could  i  Mod.  211, 
never  have  taken  place,  if  any  idoa  had  been  entertained 
that  coverture  disabled  tbe  wife  from  devising.  How  this 
right  of  Ae  wife,  to  dispose  of  her  choses,  would  be  con- 
sidered, since  the  enacting  of  tbe  statute  of  Car.  II.  by 
which  the  husband  is  entitled  to  the  choses  of  the  wife, 
by  administratordiip,  without  liability  to  account  for  the 
ftur^us,  after  paying  her  debts,  is,  perhaps,  uncertain. 
This  is,  however,  immaterial  to  our  inquiry ;  for  the  law, 
to  which  I  have  adverted,  was  established  when  the  hus- 
band was  not  so  entitled.  I  should  believe,  that  tbe  stat- 
<lte  had  not  infringed  the  right  of  the  wife  to  devise  her 
choses.  The  law  has  made  the  husband  residuary  lega- 
tee of  the  surplus  of  her  estate,  after  paying  her  debts; 
which  be  is  not  liable  to  pay  after  her  death,  in  character 
of  husband;  but  is  liable  to  pay  as  administrator.  And 
althoi^h  it  is  clear  that  his  interest  may  be  aJTected  by 
the  devise,  yet  it  is  not  an  interest  belonging  to  him  as 
husband :  no  marital  right  is  affected:  it  is  nothing  more 
&an  a  contingent  right  of  an  heir  or  representative,  which 
is  alwi^9  liable  to  be  defeated  by  a  testator.  Although 
this  point  should  be  determined  otherwise,  where  there 
is  such  a  statute  as  that  of  Car.  II. ;  yet,  where  there  is  no 
such  statute,  tbe  law  remains  as  it  ever  has  been,  that  a 
wife  may  dispose  of  her  choses  by  wilL 
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If  the  principles  of  this  chapter  be  correct,  a  Wife  rawy 
make  a  will  of  things  which  she  has  in  anier  droit;  for 
these  cannot  belong  to  the  husband.  It  is  the  law  of  the 
books,  that  she  can.  These  are  the  words  of  the  court, 
in  the  cases  cited  in  the  margin,  of  things  which  are  hold- 
£  And.  92.      en  in  auter  droit:  A  wife  may  make  a  will,  witjiout  h«r 

1  Roll.  608.     husband's  assent,    in  every  sitnationj  in  which  a  wife  is 
Do.  812.     found  possessing  property,  which  cannot  belong  to  the 

2  East  552.     husband,  on  her  decease,  she  may  devise  it,  unless  she  is 

prohibited  by  force  of  statute.  Very  few  instances  can 
be  found  of  it  wife's  owning  personal  property,  until  of 
late  years,  since  the  practice  of  her  having  separate  pro- 
perty, has  taken  place ;  and  in  all  these,  which  can  be 
found,  it  has  always  been  held,  that  a  wife  may  devise 
such  property.  And  since  the  practice  of  her  having  se- 
parate persona]  property  has  been  recognized  as  legal,  it 
is  indisputable,  that  she  may  devise  such  property,  eveii 
as  to  her  choses,  which  are  at  her  husband's  disposal-; 
yet,  if  he  do  not,  during  marriage,  dispose  of  them,  he 
can  bavfi  no  interest  in  them,  after  her  death  t  therefore, 
her  will  will  operate  upon  them. 

Real  property,  indeed,  may  belong  to  tfie  ivrfe,  and,  on 
her  death,  he  has  no  interest  in  the  fee.  Why  then  do^ 
we  not  find  in  the  books  of  the  law,  that  she  can  dispose 
of  her  real  property  by  will  ?  The  answer  is  easy.  Du- 
ring the  Norman  system  of  feuds,  until  the  reign  of  Hen- 
ry VIII.  no  person  could  devise  real  property,  neither 
men  or  women,  husbands  or  wives  ;'and  the  statutes  of 
that  reign,  which  enabled  persons  holding  lands  in  fee 
simple,  to  devise,  expressly  disabled  married  women. — 
There  is,  then,  no  period  of  the  English  law,  from  which 
it  is  possible  to  derive  any  light  on  this  subject ;  unless 
we  can  find  in  what  point  of  light  the  subject  was  newed- 
by  our  Saxon  ancestors,  before  the  restraints  of  the  Nor- 
man system  of  feuds  took  place.     It  is  very  difficult  to 
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learn  aittch,.on  this  subject,  from  the  scanty  remains  of 
the  Saxon  laws,  which  have  escaped  the  waste  of  time* 
One  thing  seems  to  be  agreed  by  law  writers ;  that  the 
practice  of  doYisiog  real  property  was  understood  and 
practised  by  the  Saxons  in  England ;  and  whatever  is  to> 
he  found,  respecting  the  power  of  a  married  woman  to 
devise  her  real  property,  daring  this  period,  is  altogether 
in  favour  of  the  ^pinioi^  contended  for. 

Certaiivit  is^  that  no  vestige  of  devising  will,  be  found 
amoi^:  the  Saxons,  in  the  rude  state  in  which  they  were, 
'  when  they  emigrated  from  Germany  into  England  ;.  nei* 
tfaer  did  any  such  usage  exist  among  the  ancient  Britons,. 
before  England  became  a  parcel  of  the  Roman  empire* 
The  notion  of  d^visi^g  was  then  most  probably  derived 
to  the  Saxons,  from  the  Romans,  amongst  whom  it  was 
lolly  recognised. 

As  the:  Roman  law  had  been,  thoroughly  established  m 
the  Hsouth  of  .Britain,  for  several  centuries  before  the 
Saxon  invasion,  it  was  most  probably  the  Roman  or  civil 
law,  respecting  this  matter,  which  was  adopted  by  the 
Saxons ;  and,  by  the  civil  law,  it  is  certain  that  a  married 
woman  could  devise  her  property  both  real  and  person- 
al. There  are  a  few  scattered  judgments  in  the  books, 
tcom  which  an,  argument  can  be  drawn,  corroborative  o£ 
ibis  ideai. 

.  Amidst  the  general  wreck  of  the  Saxon  laws  and  usa*^ 
ges,  upon  the  prevalence  of  the  Norman  system,  a  few 
still  remained  unhurt,  as  customs  of  particular  places : 
Amongst  these,  was  that  of  devising  real  property ;  and 
we  find  a  married  woman  availing  herself  of  that  custom 
to  devise  her  real  property ;  and  the  custom  was  held 
good.  It  must  be  admitted,  in  that  case,  there  was  the 
consent  of  the  husband.  There  is,  however,  no  intima- 
tion, that  his  consent  was  necessary  to  give  validity  to  ' 
the  devise  ;.but  that  happened  to  be  the  case  before  the    315^* 


ISA  BARON  AND  FRMBfE. 

court.    We  also  find,  &M  it  was  a  cnstom  b  particttlair 
t  Brownl.       places,  that  a  married  woman  eoald  snrrender  ber  copy- 
^^'  ^^'       hold  estate,  to  Ihe  use  of  her  wiH ;  and  there  is  not  the 
least  mtimation  that  the  consent  of  her  husband  was  ne- 
cessary, to  pre  tfttct  to  the  smciider. 

There  is  the  ease  of  Compton  vs.  CoQinson,  reported 
in  the  1st  of  Hemy  BIk.  334,  determined  upon  analogous 
principles,  where  a  wife  lired  separate  from  her  bus* 
band,  under  articles  of  agreement,  in  which  the  husband 
bad  renounced  all*  claim  of  any  right,  which  he  had  in 
her  real  [Mroperty.  The  wife,  thus  separated,  surrender^- 
ed  her  estate  to  the  use  of  her  will,  without  joining  ber 
husband  in  the  surrender,  and  died ;  and  the  question 
was,  whether  the  devisee  eould  hold  the  property  against 
the  heir  at  law  f  It  may  seem  strange  to  the  reader, 
how  such  a  question  could  arise  in  the  English  law, 
where  married  women  are,  by  the  statute,  disabled  firom 
devising :  but  it  must  be  understood*,  that  copyholds  pass 
by  surrender ;  and  the  will  is  considered  as  a  deckration 
of  the  use,  in  the  conveyance  by  surrender :  k>  that,  at 
common  law,  a  copyhold  right,  in  this  way,  may  be  de- 
vised :  the  whole  transaction  being  noticing  more  than  an 
alienation  of  the  estate  by  deed,  which  mode  was  wdl 
established  before  the  statute  of  wills.  In  this  case,  it 
was  determined,  that  the  devise,  or  surrender,  passed  the 
estate  to  the  devisee,  the  coverture  notfa withstanding; 
and  the  reason  given,  was,  that  the  husband,  by  his  own 
covenant,  had  no  interest  in  the  landw  No  marital  right 
of  his  could  be  affected  by  her  sole  conveyance;  and,  of 
course,  her  act  alone  was  a  valid  act.  This  proceeded 
upon  the  same  ground  as  aQ  the  other  cases,  where  a 
wife  owns  property,  in  such  manner  that  her  disposal  of 
it  cannot  affect  her  husband's  right,  she  is  competent  to 
convey  it,  devise  it,  or  do  any  other  act  respecting  it, 
that  aay  other  person  could  do.    In  ancient  times,  it  was 
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«  oohmbmo  thmg  for  «  wwnan  to  d«TiM,  ubikl  matrie^ 

bor  rdlftOMMit  jMtrf  9f  her  lMMbeiid'4i  iiersoml  pn^criy 

M  «8tete.;  it  being  a  Mrtab  propoilioDy  periuips  Mit 

third  part  of  het  husbaad'a  estaie^  wkidh  woqU  beiottg  ta 

ber  on  her  hiteband%  liiiih,  fHwided  ihe  oudirad  her 

iuBband,  aed  ^bkn  ^Ued.    Such  de^se,  so  made,  was  held 

good$  and,  amce  the  atstlita  of  iMk,  we  Vnd  a  mareied 

womaii,  dmkig  etnrertva^  -deritiBg  her  lands ;  her  has* 

band  died/ and  then  the  died.   This  was  hdd  to  be  roid; 

£ir  the  fobnexutimtikm  of  the  wffl  depended  upon  Ihe 

flnltii^r  iiad«l  tiio-tiflie  that  it  was  made,  sfa^  was  dis^ 

^^tffied  bf  Am  statute  of  wUfe^    Cei^n  it  is,  Aoih  vpon 

^he^prindplesHkbal  "a  wife  n  disqualified  iinim4eranM{'al 

wottaninikWji'^.^cMiFC  oi^  to-base  deteionned  ^that 

ibt  detiaei  of  her  nUioiMiMw  'fmni  in  the  oase  befea$ 

sna ntionedy  nwraa . raid ;  yet  this  was^heU  Talid*    If  tha 

ilisqualtfbHd<m,4t*1iie  tim^  of  toMUs  the  wiH,  randan 

4Im  d0fiafe  of  iands'V^id$<&*diiqnriM«aaion)  at  ibe  tiaae  of 

mahii^  the /triil, '  fflostihavB  radered  -the  dome  of  ^ 

mammtbSb  p&n  mid;'  but  it',  wns^  beU  good-    Tbk'k 

Retime  of  thi^qiQMfion,  that  the  eoort  did  not  suppose 

•that,  skt  eoomon  kun,  cofertova  waa  .a^dlscpialiiioatioft  tt 

^ievise.  ••        '  ■      *  *     «» 

-'  That  Ae  wilof  a  femme-oosrert,  asi  it  raspaalB  tlhiiigi 

inauter  drak^'h  as*  before  stalled^  and  that  ber  haaband 

may  be  niai(iei«Ke<Mar,  w»  Beabh?s  Teat^  fk  4  He9.  V% 

f   A  famine  <evm*t  •  may  deviseher  lands  Id  iiep  hii8band» 

trbere  it  k^e  enstotti  of  the  mahor.     MML  123* 

Thtti«  iii^  another  ease  in  Brooh's  Dei4se,  that  %  femme  Br.  1 8. 

'Covert  might  devise  her  lands,  where,  by  eustom,-  ianda 

•were  devisable ;'  but  cotild  not  den^ise  tbem  to  her  hoa^ 

%and;  beeause  the  d^VY«e  beihg  ifi  his  fasronr,  it  *n3%hC 

lie  prestimed  to  have  been  done  by  coercion :  But  thei« 

was  tio  objection  on  the  ground  of  incapacity,  resalting 

from  a  state  of  covertnre.    S'Edw.  III.  Q  Edw.  HI, 

W 


■  i; 

CHAP.Xa.   -..  ■    .  .', 

I   ■  '  The  Pmoerofthe  W^  to  Ikmn. 

[COWTfKUlB.] 

Is  those  states,  where  there  is  no  statute  disqualifying^ 
her,  can  a  married  woman  devise  her  real  property  ?  There 
h  no  qaesfion  but  that  she  is  disabled/  in  England,  hj  th» 
statute  of S4  Henry  YIIL ;  bat  tbe  infloefice  bftfais  statute 
does  'not  extend  to  this' country^  aifhdwgh  it  is  true  tiwt 
iftttny' ancient  English  statutes,  which  were  in  fonse^sfr 
England,  before  the  c^i^tioq  of  our  aneeiHoK  imt 
fhftt  ^^UB^',  have  beefn  consideredef  equal -force,  in  thii 
(^btnttf^,  with  the  o«ttmon  hnrof  Etigknd.  kmi^  I  adi^ 
wSt;that  upon  every^questionf,  vi4iei<is  there -has-been  119 
^Jbdrcafidtf *' 6f  eofut  op^osfed  to'the  EegliA CMinloii 
Mw;  nor  any  oppdsing  statute,  ^tiiat  the*  law,  as  puUbhed 
ih  tfte  Englif^  hodi»'df  reptnrts,  is  enr  safest  guide;  and 
etight  to  be,  as  it  generally  has  been,  adopted  by  our 
<^Ourts,  unless  it  should  be  repugnant  to  reason^  ^mcovti^ 
p^bie  with  6lnr  citictmMstaK^es.  -And|  I  mUk  not  oomtend^ 
but  that  a  statute,  enaeted  8t  a  period  when  the  irtatule 
of  Henry  VW.  r^ecting  wills,  was  e^acled^  aad  of  a 
nature  so  generally  applicable  to  die  eiFeumatances  of 
mankind,  in  whatever  country  l^ey  may  be,  as  that  stal^ 
ute,  ought  to  be  of  as  high  authority  as  the  coi&inon  la# 
of  )Bngland.  Tet  this'  is  to  be  understood,  invariablyt 
#ith  this  e3£cep6on ;  that  Where  we  have  a  statute  of  our 
own  on  the  same  subject,  the  regulations  of  our  owa  sta^ 
ute  ane  the  only  hws  upoh  the  subject.  When  out  statute 
is  expressed  iit  the  same  langut^e  with  their  statute,  and 
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;ilt  the  time  of  entcting  oar  Btetute,  a  ooiittnictioii 
been  giren  by  th^  courts  to  their  irtattite;  the  coilstiuc- 
tiOQ,  80  given,  oaght  to,  dhd  wilL  be  comUered  of  rexf 
'high  antbori^ :  for  the  usii^  of  the  same  knguage,  wbieb 
had  received  a  coostnictioii  tgr  the  courts  of  that  coantrjr^ 
whence  we  have  derived  our  )aw^  ahioiniB  to  a  dedaia^ 
tien  by  the  l^M«te'«>  ^thtt  Ibo  o^gatmAmtif  so  gpren, 
was  perfectly  satistactoiy  to  •them.  But  when  the  legia- 
lature  of  this  country  enact  a  statute,  varying  in  langoaga 
from  the  £ngUah  statute  upon  the  same  subject,  -ths  pfo<« 
jmhatm  of  their  statute  are  of  no  autbonty  witb.us4  for 
our  own  legislature  ha?e  chosen  to  provide  such  4awa 
Uffm  the  subject,  as  they  have  judged  most  expedient 
for  pur  oircumstaaces*  The  legislature,  io  sevend  jtates^ 
Cttacted  laws  upon  the  subject  of  wiUa,  very  early  .aftes 
.tfie  settlement  of  this  country,;  the  pnovisioos  of  wfaicb 
mmaiB  in  force  at. this  time;  whiob  statutes  vaiy,  in  itt»% 
nf  respects,  from  the  Eng^idi  statute,  and  jue  our  .01^; 
guide.  Nothing,  'then,,  can  be  claimed  from  the  statula 
of  Henry  Vlil«:agaii|st  .the  ffoamt  of  a  wife  to  .deme  bea 
real  property  here.  Whenever  we  look  into  our  owni 
atailut^,  in  Conaectiout,  and  itiA  no  intimation  that  a  ia(!a 
sball  not  have  a.powar  lo  devise,  (as  iat  the  case  with,Ui|| 
and  some  of  she  other  states,).4f  the  tegislatuve  ioteade4 
^y  thing  of  this  l|iiid,  it  'is  diffioult  to  conceiiw  wbyUhey 
Hd  not  eapress  jucb  intootioii,  at  the  time  of  enacting 
tjbose  statutes.  The  Sagliib  statutes  of  22  .and  34  Hmry 
VIII.  were  well  toiown;  and  it  is  jemarkahle^  Jtbat  our 
statute,  in  .many  of  «its. expressions,  is  a  literal  copy  of  the 
iSd  of  Henry  VIH.  with  the  addition  of  all  the  escep-. 
fions  of  the  34th,  only  that  of  fenupes  covertes,  which  ii^ 
omitted*  Why  there  happened  the  omission  of.  tlu^;^ 
which  it  was  s»  easy  to  have  inserted,  unless  the  legisla- 
ture intended  tbi^  femmes  covertes  should  have  full  liber^ 
to.  devise,  is  not  easily  accounted  for.    That  a  decisive 


mi  Buum'  Mas  .fesime;^ 

omiAmon  in Sof^w  siibm  poiemr>of  die  9v|fe  lade?ifie,  w 
tO)be  Ammk^  from  tUs  -  qn&fter^  I  sfaall .  not  pret^iid ;  foe,  if: 
die  W6K  ^sabfed  by  €OJ3iiiiOQ.hiiV8lie  iimihiireiiiaiii  dis^, 

ton:  vUcktenaeted  that  kv^idni  not  intend  to  lay.hw^ 
nader  My .  colMttMol  by  at»tute» 

I  Cwst  that i  btfve'aie^aedy'  shovs^^tiimt,  at  commoD  l»ir» 
ihe  pottefised  the  ^ame  poirer  af  dovimg  wbiitarer  eotild 
be  derbedi '  as  the  rest  of  the  o^mmmniy ;  and  that  the 
Mati)aii^  of  the  statute  of  Henry  YIU.  have  not  the  smaU* 
^■topttratioB  io  thia  eoantry ;  and  thatme  find  no  yestiraint 
ioFilie  statute  of  our  own,,  to  which  I  bare  adverted.  But 
me  have  an  additi«ial  clause  inserted  in  iHir  statute,  at 
the  ire^^isipn  e£  the  l&ws  in  1784.  Upcm  thd<  re-enacting  at 
that  stfMIe,  tins  additional  olanae  was  imertod,  xnz*  ''andi 
eS  0^er$  kgatfy  incapable,"  ,imn»Bdiately  aflef  the  esi*- 
e^ioiis  niefntionedt  m  the  statute.  Haa^  this  addiliefli 
a|ade4iir|ratteratiOB'in  tbelawf  M^t.oeitainlynot:  it 
0iAf  kifonns  us  that  petaoss^  l^^gsUy  incapaUe  of  devising^ 
Muld  60t  demise ;  wfaach  ifonld  bare  been  tbe  case  vthe* 
Iher  ^haeted  or  not*  All  that  can  be  infeixed  from  dits 
littttate,  is,  that  it  wae  »  cautious  declara^on,  that  tbe 
general  Iksense' gi^en  to  d^se^  should  net  be  extended 
P9  those  who  were,  by  law,  inc^)aMe  t<^  devise.  The 
it^enee  is  again  to  be  B»ide,  that,  if  de  Iegidatut«  bad 
intended  to  restit^in  wives  from  devimng,  they  would  have 
added  it  to  the  isther  exeeptiom  mentkmed  in  tbei  statutes 

And  on  tlie  other  band/ 1  wid  admit,  that  Aey  thdnot 
lateild  fdi  give*  thenr  Ikense,  if  tbero  were  raey  legal  inea^^ 
pttifity  attending  them,  resi(king  fk^m  a  state  of  coverture. 
They  are^  tlien,  prdh^ted  from  devising  by  no  statute^ 
whless  'that  prohifoidon  is  to'  be  foufid  io  the  sweeping 
Clause,*  anc!  all  oth^shgaUy  ineapahk,-  wfaieh  supposes 
seime  pre-existing  law,  which  creates  die- incapacity;  and 
(bat  can  be  no  other  tbah  the  common  'law.  *  It  cannal 


BARON  AND  FraOfE.  l«t 


be  Imdentood  ki  ifci&  ifie»  tis.  thftt  aU  thaM  viio 
ineafiable  of  deraing  lands,  hy  eomnon  kw,  diaU  still  be 
incapable ;  fee  this  weidd  amowt  te  a  piaUUlkMi  of  al 
panoDs  ta  deriae,  and  would  render  tbe  statute  of  wilb 
History :  F6r»  bj  tlia  tsommoii  hwr,  no  ponMn  eaidd  de«' 
Tne  real  property;  all  were  legally  incapabie.  Te  m^ 
darataad  tile  statute  in  thiaway^  vnald  bet  to  aq^poaetbi^ 
the  -statate  declaares,  that  all  may  dense,  except  audi  a* 
ate  le^Ijr  iacafnble ;  aari  diat  all  persons  ere  legally  imi 
fSwspMe :  Of  consequence,  a  license  to  dense  real  pro*i 
party,  is  given  to  no  person.  The  absurdity  resuiling* 
frmi  this  -coBStmetion  of  diese  is^ids,  must  prevent  it» 
being  admitted  as  jont  The  genuine  construction  of  the 
proltibitioti,  i  eonceiTe  to  be  this:  that  where  there  is  nei 
legal  incapacity  of  devising,  genenlly,  such  sebjects  a» 
aie  at  comtnon  law  devisaUe,  liberty  is  granted  te  devise 
knda ;  or,  in  other  words,  landa,  by  this  statute,  are  put 
epdn  the  same  footing  with  other  property,  rdat»?e  te 
dieir  capacitor  of  being  devised :  So  that,  wheneter  a  per^ 
mm  is  Ibund  capable,  by  law,  of  devising  other  property, 
Ibsl  same  person  may  devise  knds;.  and  those  who  are 
legally  incapable  of  devising  other  property,  cannot  de« 
vise  hmds.  Can  an  ideot,  at  connnon  law,  deviae  his 
peisonal  properly  f  If  he  can,  tb^  if  there  had  beM  no 
prohibition  in  the  statute,  he  may  afao  devisehts  real  p«o» 
perty.  If  he  csRinot,  this  statute  gives  him  no  license  to 
deilise  it  Could  afeaune  coverte,  at  eemmon  law,  de* 
vise  such  property,  as  was,  by  the  common  law,  devi* 
sable  ?  I*  flatter  myself  that  it  has  been  demonstrated  that 
A»  ceuld*  I  apprehend,  then,  en*  every  coostmctron,  the 
conHttKon  fairly  follows;  that  sbe  may,  in  Conneoticut, 
and  in  many  other  states,  where  there  ar^  no  pi*ohibitory 
statutes,  devise  her  real  property*  See  a  case  in  Ambler, 
%2T,  where  the  huriiaad  had  covenanted,  that  she  should 
have  power  to  devise  her  real  property,  and  she  did  so 
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40viie;  Jbirtit<iraa  boMen  4lrat  sodi  devise  was  void :  fci^ 
by  34  Henrj  VIII.  she  was  f^ndered  incapable  of  4eiri«' 
doig  real  property;  aad  drnttbe  husband  could  iiot  re- 
move tbe  disabili^  ^created  by  statute^    Many  autboriiiatv 
were  {MMidoced  to  show,  tbat  die  -  busband's  agreemeixt: 
bad  rendered  tbe  will  of  wtresTalid.    The  <eoiirt  observ-* 
ed,  that  all  i^e  ^^es  were  ^{>  wilb  ef  pefsonai  property  ; 
and  said,  that  there  eould  be  no  doubt  bt»t  thiit  a  bosband 
cwild  give  Us  wife  power  to  devise  personal  prcrper^ 
but>  not  real,  because  the  statute  forbids  it.    IMs  must  hm 
epndusive,  that  the  common  law  never  created  any  dmn 
cibility  in  a  wife  to  devise,  any  more'tian  in  ^nj  other* 
person;  for,  if  it  did,  the  will  of  the  husband  could  nor 
more  remove  a  disability  ^urated  by  eonuaon  daw,  thm 
one  created  by  statute* 

.  The  case  of  Horse  and  Hemling,  4  Coke,  GO,  tas,  in^ 
«?gument,  been  often  relied  on  to  prove  that  there  is  m« 
iaeapac^,  reianking  from  a  state  of  coverture,  to  devise^' 
independent  of  die  i^tatute.    I  have  ne^er  been  able   to' 
apprefa^id  how^that  case  contributes,  in  the  smallest  de-> 
^e,  to  prove  that  doctrine.    The  case  is  simply  tUs^ 
Susan  devises  her  lands  to  Benjamin,  and,  afterwi^s^^ 
marries  him,  and  d^s^  and  the  husband  eould  not^tah:^ 
the  lands::  and  why  not?  Because  tbe  statute  prohibit  a^ 
ferame  eov«rt  4rom  making  a  will  of  real  property.    If  it ' 
be  objected  diat  the  statute  coidd  not  operate  upon*  il^ 
because  Susan  was  jui  jurit,  at  the  time  of  making  'bep 
will,  the  answer  is:  It  is  a  well  known  masim  <of  tbec^Mi*' 
man  law,  tbat  the  testator  must  be  n^t  otdy  ^apsdble'crf* 
4ensing  at  the  time  of  making  the  will,  but  als^  »t  the 
time  of  consummating  it;  at  which  time  she  was  jonpa* 
bk  of  making  a  will,  being  then  a  married  woman.    Tbis 
<ioctrine  was  established  in  a  case  in  Pldwden^  •  To  tfata ' 
J!ide  there  is  no  exception,  only  in  the  case  of  a  wUI  btmg* 


>' 
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BMide,  iami  the  testetor  bceomiDg  ai^etwaids  umi  eoti^w 


'  At  this  day,  I  yeiy  mueb  questieiD,  whether  a  ooiart 
iMidd  estdJilisb  such  a  will,  wh^  a  considerable  length 
ef  ^sa%  bad  ehpaed  since  the  testator  became  funa  com* 
po9.mmUB^  tspeeklly,  if  there  had  been  any  very  inat^* 
rial  change  ki  the  circttmsttoicesof  his pibperty  and  fami* 
ly ;  sa  that  the  legatees  would  be  prcfided  for,  in  a  man* 
ner  reiy  different  from  what  was  the  manifest  intention  of 
the  testatpr :  As  where  A  made  his  will,  and  gare  to  his 
daughters,  B  and  C,  one  thousand  dollars  each,  to  be  paid 
out  of  his  personal  property ;  and  to  D  and  E,  his  sons 
he  gave  his  real  property,  to  be  divided  betwixt  them,  of 
the  value  of  four  thousand  dollars.  Soon  after,  the  te»* 
tator  became  deranged,  and  utterly  incapable  of  maki^ 
a  witt,  and  lived  many  years ;  during  which  time,  his  per* 
aonal  property  was  so  spent,  that,  after  the  debts  were 
paid,  thefe  was  nothing  left  for  the  daughters,  and  the 
sons  received  the  whole  of  the  real  estate. 

The  principles  which  govern  in  other  eases,  if  ^iplied 
to  this,  would  warrant  a  decision  that  there  was  an  im- 
plied revocation  of  the  will;  for  nothing  can  be  more 
^parent  than  that  the  testator  meant  to  provide  for  his 
daughters,  out  of  his  estate.  To  guard  against  soeh 
events  as  these,  the  kw  considers  the  marriage  of  a  wo* 
man  a  revocation  of  her  will,  which  she  made  when  a 
femtne  sole ;  for  she  is,  by  law,  rendered  incapable  of. 
making  a  will  after  marriage. 

A  femme  coverte,  by  the  custom  of  London,  may  con* 
vey  her  land  by  deed  enrolled ;  but  must  be  examined 
by  a  magi^rate,  whether  she  does  it  freely.  Hob.  225. 
If  there  were  any  disability  to  convey,  resulting  from  a 
state  of  coverture,  this  cu^om  could  not  exist;  for  it 
wpuld  be  deficient  in  an  essential  qualification  of  a  cus- 
tom, viz,  that  it  must  be  reasonable :  for,  surely,  nothing 
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can  be  mare  unreasonable,  Ama  to  admit  that  to  be'  Unr^ 
in  any  place,  which  admits  an  act  to  be  valid,  whkh  k 
done  hj  a  person  utterly  incapacttatxMi  to  do  it.  A  cus- 
tom, that  the  act  of  an  ideot,  or  lunatic,  should  be  bin^ 
ing,  would  be  an  umreasonable  custom;  'and  jet  not  more 
so,  than  to  admit  the  act  of  a  femme  covert  to  be  vidy^ 
if  coverture  incapaeitateB  her  to  da  it. . 


.  J 
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CHAP.  XIII. 


Of  Marriage  being  a  Revocation  of  the  WiU  of  a  Wife 
made  before  Marriage.  Cf  her  separate  Property.  CfSet^ 
ilements  on  a  Wife  by  Minor  Husband^,  Of  Marriage 
Settlements  by  Husband  on  Wife^  before  and  after  Mar^ 
riqge. 

It  is  often  said  in  the  books,  that,  if  a  wife  make  a  will 
and  many,  that  the  marriage  is  a  revocation  of  {the 
will.  This  proposition  seems  to  be  very  questionable. 
It  certainly  prevents  the  will  from  having  the  operation 
that  was  intended,  in  most  cases;  and  in  those  cases, 
manriage  may  be  considered  as  a  revocation.  But  there 
are  cases,  where,  I  apprehend,  it  may  have  the  operation 
iBtended.  If  a  woman  marry,  havuig  disposed  of  her 
personal  property  in  possession  by  will,  the  marriage  gives 
it  to  the  husband;  and,  on  the  death  of  the  wife,  there  is 
no  such  property  for  the  will  to  operate  up^n.  So  too,  if 
a  wife,  before  marriage,  should  have  made  a  will  of  her. 
lands,  it  is  said  that  this  is  a  revocation  of  hei^will ;  and 
it  must  be  admitted,  that  this  seems  to  be  the  language 
of  the  court  in  4  Coke.  It  is  true,  that  such  a  will,  in 
England,  cannot  have  any  effect ;  but  I  do  not  appre* 
hend,  that  the  true  reason  is,  that  marriage,  in  all  cases, 
is  a  revocation  of  the  will  of  the  wife.  It  is  necessary 
that  the  person  who  makes  the  will,  should  have  the 
power,  both  at  the  inception  of  the  will,  and  at  the  con- 
summation of  it;  and,  by  the  statute  of  Hen.VIII.amarri- 
ed  woman  has  no  power  to  make  a  will  of  lands.  It  is  rea- 
90nable,  that  a  will,  made  before  marriage,  should  have 
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no  effect :  for,  it  would  often  happen,  that,  after  a  Tapse 
of  years,  whilst  she  was  a  married  woman,  there  would 
be  a  total  change  with  respect  to  her  family  connections ; 
and  those  persons  who,  at  the  time  of  making  the  will, 
were  the  objects  of  her  bounty,  have  ceased  to  be  such. 
The  truth  is,  no  instrument  ought  to  be  considered  as  a 
will,  after  the  testator's  freedom  of  disposing  Is  taken 
away;  so  that  no  alteration,  respecting  the  property  dis- 
posed of^  can  be  made.    Mairiage  is  a  revocation  of  a 
will,  only  in  such  cases,  where  the  marriage  gives  to  an- 
other the  property  disposed  of;  and  in  those  cases,  when, 
after  marriage,  she  cannot  alter  the  disposition  made  be- 
fore.   If  this  be  the  true  point  of  Kght,  in  which  this  sub- 
ject ought  to  be  considered,  then  a  will,  by  a  femme  sole, 
of  her  choses,  who  marries  and  dies  before  the  husband 
has  reduced  them  to  possession,  wilt  be  good  :  for  these 
are  not  given  to  the  husband  by  the  marriage,  until  he 
does  reduce  them  to  possession;  and  there  Is  no  disa- 
bility arising  from  coverture,  which  wiH  prevent  her  front 
making  a  will  of  those  during  the  coverture. 

A  wife  may  have  separate  property,  distinct  from  her 
husband,  in  which  the  husband  has  not  any  interest,  both 
in  personal  an^  real  estate.  This  is  frequently  effectuated 
by  marriage  settlements,  in  which  certain  property  is  giv- 
en to  henftole  and  separate  use.  It  may  be  so  given,  by 
any  person,  by  deed  or  will,  after  she  is  married ;  and  in 
such  estate,  if  it  be  real  property,  the  husband  is  not  en- 
titled to  the  usufruct  during  coverture,  nor  tb  \\it  courte- 
sy after  her  death.  If  it  be  personal,  he  has  not  any  in- 
terest in  it,  or  control  over  it.  Estates  so  given,  were 
formerly,  in  all  instances,  conveyed  to  trustees  for  the 

5  Atkf  695.     ygg  of  the  wife;  and  the  wife  had  the  whole  control  and 
Buobury,  187.  '  mi  i     *      »         *  « 

management  of  the  estate.     Ine  rule  is,  that  she  may  do 

what  ^e  pleases  with  such  estate,  by  any  instrument 

which  she  makes ;  and,  unless  in  the  grant,  it  was  made 
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necessary  for  her  to  join  with  the  trustees,  she  naj  do  it 
without  them. 

Of  late  years,  It  is  no  uncommon  thing  for  an  estate  to 
he  gi?en  directly  to  the  wifb,  to  her  separate  use,  without  l  Vet.  518. 
the  intervention  of  trustees.  Doubts  have  been  enter- 
tained respecting  the  correctness  of  this  practice ;  but  l  P-Wmt.lt7. 
those  doubts  are  now  at  an  end ;  and  it  is  settled  that  this 
can  be  done ;  and  any  words  in  the  instrument,  under 
which  she  claims  a  separate  property,  are  sufficient,  pro- 
vided they  are  clearly  indicative  of  such  intention.  In  S 
Brown  in  Can.  it  was  determined,  that  a  legacy  to  a  wife ; 
in.  which  were  the  following  words,  viz.  "her  rec^pt,  to 
be  a  sufficient  discharge  to  the  executors  f  was  her  se* 
parate  property;  and  that  those  words  were  equivalent 
to  the  words  "her  sole  and  separate  use:'*  and  there  is  a 
ease  there  cited,  by  which  it  appears,  that  it  had  been 
.held,  that  the  words^  "the  wife's  receipt  shaH  be  a  suf- 
ficient dischai^e,"  notwithstanding  a  legacy  given  to  the 
wife,  to  bepnid  to  herj  without  any  other  words,  is  not  her 
separate  property,  and  no  marital  right  is  affected  there- 
by. The  words,  "  to  her  sole  and  separate  use,"  are  not 
necessary;  but  they  must  be  such  words,  which  show  a 
tlecided  intention  that  the  husband  shall  ^ave  no  interest 
whatever  therein.  5  Ves-  557.  A  legacy,  to  be  paid  into 
the  proper  hands  of  the  wife,  is  her  separate  property.  5 
Ves.  545.  • 

It  has,  likewise,  been  a  question,  where  separate 
property  has  been  given  to  the  wife,  without  the  latra- 
vention  of  trustees,  whether  the  intention  of  the  testa- 
tor, or  grantor,  could  be  carried  into  execution,  so  as  to 
prevent  the  creditors  of  the  husband  from  intermeddling. 

Lord  Cowper,  in  the  case  of  Harvey  vs.  Harvey,  P. 
Wms.  125,  seems  to  suppose,  that  trustees  were  necessa- 
ry; but  I  take  it  not  to  be  necessary  to  name  any  person 
.  as  trustee;  and,  in  such  case,  the  law  considers  the  bus*- 
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band  as  trustee,  and  in  that  character  he  must  hM  Htm 
property  for  his  wife.  In  P.  Wms.,316,  it  was  hold^Ei^ 
that  where  a  femme  coverte  was  devisee  of  lands,  to  her 
separate  use,  and  no  trustees  were  appointed,  that  faev 
husband  was  trustee :  and,  although  the  husband  had  be*< 
come  a  bankrupt,  jet  the  devised  premises  were  not  sub« 
ject  to  the  bankruptcy ;  for  his  interest  therein  was  cmljr 
that  of  a  person  holding  the  legal  title  as  trustee,  S0WI7 
for  the  benefit  of  another.  This  doctrine  is  confirmed  in 
Banbury,  187,  and  in  a  case  in  3  4tkins,  399;  and  tb^pe 
is  a  case  in  Bunbury,  205,  where  it  was  held,  that  a  gift 
from  the  husband  to  the  wife,  for  her  separate  use,  was 
valid,  and  the  husband  became,  in  equity,  a  trustee  of  this 
property  for  his  wife. 

a  Atk.  899.  A  gift  to  a  son's  vdfe,  on  the  wedding  night,  by  \m 
father,  of  diamonds,  have  been  held  to  be  her  separate 
property,  and  not  paraphernalia. 

The  husband  binds  himself  to  a  stranger,  to  pay  to  tliat 
stranger  £20,  for  the  use  of  the  wife :  If  he  do  not  paj, 
the  stranger  can  enforce  the  payment,  and  is  trustee  of 
the  money,  for  the  separate  use  of  the  wife.  1  Roll.  Rep. 
334.  So  a  gift  of  trinketsj  by  the  husband  to  the  wifei 
and,  also,  a  gift  J>y  a  stranger  to  the  wife,  have  been  view 

sP.Wm8.Sd4.  ed  in  the  same  point  of  light. 

2  V     659  ^  S^'^'  ^1  *^^  husband  to  the  wife,  has  been  supported 

as  giving  a  separate  property  to  the  wife;  and  artides  of 
agreement  betwixt  them,  respecting  such  property,  have 
been  holden  good.  Technical  terms  are  not  necessary 
to  create  this  separate  property.  If  it  can  be  inferred 
firom  the  words  of  the  conveyance,  that  it  was  the  inten-* 
tion  of  the  grantor,  that  she  should  have  the  things  grant* 
ed  to  her  separate  use,  this  is  sufficient* 

The  husband  left  his  wife,  with  two  small  children,  and 
went  abroad,  without  affording  any. support  to  his  wife  • 
and,  after  an  absence  of  fourteen  years,  returned.    Hii 
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w%,  ki  his  absence,  by  the  assistance  of  ber  friends  and 
her  industry,  supported  her  family,  by  the  business  of  a 
mininer;  and  also  saved  small  sums,  which  she  loaned, 
and  took  bonds.  Her  husband,  after  bis  return,  broke 
mt^  ber  diop,  and  took  away  the  property  there  found, 
and  the  bonds.  The  wife  applied  to  chancery  for  the 
redelivery  of  the  property  to  her.  The  court  of  chan- 
cery decreed,  that  this  property,  so  carried  away,  was  the 
separate  property  of  the  wife,  and  at  her  disposal ;  and 
ordered  a  redelivery  of  it  to  the  wife.  This  is  a  case 
sui  generis  ;  and  no  man  can  doubt  of  the  equity  of  the 
deeisaon.  But  it  is  difficult  to  reconcile  it  to  any  known 
principles  of  law ;  it  seems  to  be  castis  omissus. 

The  separate  property  of  the  wife  is  liable  for  her  con- 
trsetd  made  during  coverture;  and,  by  process  in  equity, 
such  property  may  be  reached.     But  she  is  not  liable  to  3  P.  Wmt. 
a  judgment,  on  which  execution  issues ;  for  in  this  way,   jy^^  35^ 
ber  person  might  be  subjected  to  execution,  and  thus  the  Brown  in 
husband^s  righht  to  her  person  would  be  violated.   There 
is  a  case  reported  in  14  Vesey,  442,  which  proves  she 
cannot  defend  herself  on  a  presumed  coercion,  as  it  res- 
pects such  property,  where  a  wife  made  a  grant  of  an  an- 
nuity out  of  her  separate  property,  for  the  benefit  of  her 
husband.    The  grant  was  established,  although  the  pur- 
chaser  had  notice  from  her  trustee,  that  he  would  pay  the 
separate  property  to  no  person  but  to  the  wife  only ;  for 
she  complained  that  she  made  it  from  fear  of  her  bus- 
band,  who  treated  her  harshly,  that  he  might  procure  the 
ai&iuity.      The  principle  on  which  the  court  proceeded, 
doubtless  was,  that  a  wife,  as  to  her  separate  property,  is 
afemme  sole  ;  and  must  so  be  considered,  in  all  ber  ac- 
tions respecting  it,  to  act  freely  and  without  coercion.— 
Actttsd  proof  of  duress  or  imposed  hardship  on  the  part 
of  the  husband,  would  be  sulBcient  in  chancery,  to  re- 
scind her  contracts  respecting  it,  ip  the  same  manner  and 
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for  the  same  reasons,  that  the  contract  of  any  other  per^ 
son  is  rescinded. 

A  wife  advances  her  separate  property  to  relieve  an  in^ 
cumbrance  from  her  husband's  estate,  and  take's  a  receipt 
for  the  money,  and  the  husband  dies :  she  idiatl  stand  in 
the  place  of  the  mortgagee,  and  the  heir  shidl  not  have 
such  estate,  unless  be  redeems  it  from  the  wife,  by  pay- 
ing the  money  so  advanced.  If  she  bad  not  taken  tbe 
receipt,  it  might  have  been  viewed  as  a  gift  from  the  wife 
to  the  husband;  and  analagous  to  this,  are  the  cases 
where  a  wife  has  permitted  her  huslmnd  to<U8e  her  sepa<- 
rate  property.  If  it  appeared  from  evidence,  tiiat  die 
had  claimed  that  her  husband  was  debtor  to  her  on  this 
account,  or  that  he  had  recognised  it  as  soeh,  by  propo«- 

4    ja  al^   ^94(^a 

sing  to  pay  her,  she  is  considered,  on  the  death  of  her 
husband,  as  a  creditor.  But  if  she  have  advanced  her 
money  tow^urds  the  maintenance  of  the  famUy,  and  made 
no  demand  of  the  husband,  she  shall  not  be  eonsddered 
as  a  creditor ;  but  that  the  advancements  so  made  by 
I  P.Wms.  W.  jj^j.^  ^gj.^  intended  for  the  benefit  of  the  family. 

IVhen  the  husband  and  wife  agree  that  her  separate 
property  shall  be  paid  to  her  husband,  chancery  wOl  exe- 
cute such  agreement,  by  directing  the  trustees  to  uasig^ 
such  estate  4;o  the  husband. 

When  a  wife  bas  a  .sepaiate  personal  property,  she  may 
appear  in  court,  and  request  that  the  whole  of  her  pro- 
perty should  be  paid  to  her  husband ;  and  the  court  w3i 
order  t]ie  trustee  of  such  property,  so  to  do. 

In  the  case  above  cited  from  2  P.  Wms.  82,  the  case 
was,  that  previous  to  the  marraage,  it  was  agreed  betwixt 
husband  and  wife,  that  she  shotdd  assign  all  her  mort- 
gages to  trusteeis,  for  her  separate  use ;  vfbich  was  done, 
and  the  marriage  took  effect,  and  they  lived  together 
in  the  marriage  state,  ten  years,  when  the  husband 
died :  and  during  this  period,  she  had  suffered  her  bos- 


BARON  AND  FEMME.  187 

hssttd  to  receive  the  interest  due  on  mortgages  and  bondf^ 
her  separate  property,  without  complaint  It  was  ad- 
judged bj  die  court,  that  for  the  interest  so  receivedi  she 
faid  no  claim  upon  her  hudliaDd's  executors.  The  same 
eaiK  is  recc^ifled  in  2  P.  Wms.  341.  ^ 

When  a  wife  calls  in  her  separate  property,  and  places 
it  out  on  mtereat  in  the  husband's  name,  and  the  husband 
dies,  it . wiH.be  considered  as  a  present  from  the  wife  to 
the  hnsbond.  It  seems  to  me,  that  the  correctness  of 
tl»£|  principle  is  que^bnable.  I  do  not  perceive  whence 
it  is  to  be  inferred,  tlmt  she  did  not  mtend  that  her  bus- 
bdmdabouid  be  trustee  for  her. 

.  When  money,  in  the  hands  of  a  trustee,  for  the  sep»- 
mt!e>iise  of  the  wife,  comes  into  the  hands  of  the  husband 
by  permission  of  tite  trustee,  with  or  without  the  consent 
ei  the  wife,  and  the  husband'  purchases  therewith  an  eah 
tate^  the  estate  so  purchased  wiH  not  be  liable  to  the 
Irustj  where  ^e  trust  does  not  appear  upon  the  face  of 
tA  deed; , unless  the  application  (^  the  purchase  money 
can  be  cleaiiy  proved.  Bi^  there  is  no  room  for  the  ap^ 
piiealion  of  supposed  possible  coareion,  as  in  other  cases. 

If  the  settlement  of  separate  pit^perty  on  the  wife  be 
so  made,  that  it  appears  that  the  donor  intends  to  restrain 
the  wife  from  an  unlimited  absolute  dii^N)sal  of  it,  this 
will  disable  her  from  chaiging  her  separate  property, 
wiAout  the  consent  of  the  trustees.  Upon  this  ground, 
&e  case  of  Muir  vs.  Huish .  was  decided.  I  know  that 
Lord  Roslyn,  in  that  case,  observed,  that  there  was  no 
power  of  sqppeintmetiit  reserved  to  the  wife.  He  lays 
hold  of  this  circumstance,  as  affording  some  aid  to  his 
decision :  hvA  the  ease  was  not  determined  on  that  point. 
If  it  were,  it  was  a  decision  directly  oppomd  to  a  decis- 
ion in  I  Vesey,  jun.  46,  and  9  Ves.  620.  The  direction 
of  the  donor  in  the  case  of  Moir  vs.  Huish,  was,  that  the 
tnistees  should  receive  the  rent  and  profits,  to  pay  them 
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Id  the  Wife,  wheuy  said  as  they  were  reeeived;  or  oltior* 
wise,  in  their  discretion,  to  permit  her  and  her  assigns  to. 
receive  Ihem  during  her  Ufe,  for  her  8efiara4;e  use.  No 
person  can  read  this  trust,  without  perceiringi  thet  the 
wife  had  not  an  unlimited  power  td  dispose  of  this  sepa-* 
rate  property;  but  the  wife,  b  con^deration  of  three 
hundred  pounds,  paid  to  her  huBband,  granted  an  atmiii^ 
ty  of  forty-^five  pounds^  charged  upoi»  the  trust  estate  of 
the  wife.  The  trustees  infernaed  the  grantee  of  the  an* 
Bttity,  that  they  wouM  not  pay  it ;  that  the  husbanid  was  « 
bankrupt.  The  grantee  filed  his  bill  against  the  trusteeSi 
the  husband,  and  the  wife.  Lord  Roslyn  dimntaied  tke 
bin,  with  costs.  It  is  not  no^  a  disputable  point,  I  appre'^ 
bend,  whether  a  wife,  when  she  is  laid  under  no  restraint 
by  the  settlement  of  the  property,  can  or  cannot  dispose 
of  such  property,  as^he  {leases,  independent  of  the  wSl 
of  the  trustees.  Trustees  were  not  appointed,  to  control 
ber  in  what  respects  the  property;  but  to  guard  again^ 
the  husband.  She  can  therefore  dispose  of  it  to  whom 
she  pleases ;  and  the  trustee  will  be  obliged  to  convey  or 
p^y,  as  the  case  may  be,  to  her  appointee,  as  she  directs; 

•  It  is  now  settled,  that  where  there  is  no  express  power 
of  appointment  over  her  separate  property,*  reserved  to 
the  wife  in  the  instrument  granting  the  separate  property, 
that  if  she  joins  in  a  bond  with  her  husband,  her  separate 
property  is  liable  to  pay  such  bond.  This,  Lord  Roslytt 
acknowledges,  in  2  Ves.  jun.  from  14A  to  150.  This 
point  was  so  determined,  2  Atk.  65.  So,  too,  where  a 
femme  coverte  gave  her  own  bond,  having  separate  pro- 
perty, and  died ;  and  left  a  will  and  executors;  it  was  de- 
creed by  the  chancellor,  that  the  executors  should  pay 
this  bond.  2  P.  W.  14G.  The  case  in  1  Brown  in  Can. 
is  the  case  of  a  bond,  where  the  wife,  having  separate 
property,  joined  with  her  husband,  in  a  bond  for  a  sum 

'  of  money  borrowed  by  him  and  her.    We  are  told  that 
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an  these  cases  were  decided,  on  the  ground  that  the  wib 
intended  to  charge  her  separate  property ;  and  that  when 
Ibis  presumption  fails,  equity  will  not  sabjeftt  her  sep- 
arate property  to  the  payment  of  her  contract.  For 
this  purpose,  a  case  in  9  Vesey  is  relied  on.  A  martied 
woman,  in  order  to  raise  the  sum  of  two  hundred  and  ten 
pounds,  sold  an  annuity  of  thirty-fiye  pounds  to  A,'to  b9 
paid  oiit  of  the  rents  of  a  trust  estate,  of  her  separate 
property ;  and  she  and  her  husband,  directed  the  trustees 
to  pay  that  sum  annually  to  A.  It  so  ha[^ned,  that  the 
grant  of  the  annuity  was  void,  for  want  of  conformity  to 
the  annuity  act.  All  the  necessary  requisites  to  render 
the  grant  valid,  according  to  that  act,  had  not  been  ob* 
served.  The  two  hundred  and  ten  pounds  had  been  re* 
eeived  by  the  husband,  and  ought,  in  equity,  to  have  been 
repaid;  and  for  the  recovery  of  it,  an  action  at  law, 
for  money  had  and  received,  had  been  maintained.  And 
the  question  now  arose,  shall  the  wife's  separate  property 
be  subjected  to  the  payment  of  this  sum  f  It  is  said  that 
it  ought  not;  for  that  she  never  intended  to  chaig^ 
her  estate  with  a  gross  sum,  but  with  an  annual  payment 
It  seems  to  me,  whatever  might  have  been  her  intention!, 
that  it  would  not  alter  the  case,  so  that  it  could  be  recov- 
ered out  of  her  separate  property;  the  annuity  was  void; 
it  was  as  if  it  never  had  been.  How,  then,  is  the  wife  li* 
able  ?  Why  is  it,  when  an  annuity  is  void,  that  tho 
consideration  money  which  has  been  paid,  may  be  recov- 
ered back  ?  Surely  it  is,  that  the  consideration  on  which 
it  was  paid,  has  wholly  failed ;  the  holder  of  the  money, 
is  bound  to  return  it.  The  bolder,  in  this  case,  is  the 
fausbandr  only.  It  is  impossible  to  say,  that  any  other 
person  beside  the  holder,  should  be  liable.  It  is  difficult 
for  me  to  discover,  why  we  should  have  any  other  evi- 
dence of  intention  in  a  femme  coverte,  to  pay  her  debts 

Y  "     • 


mbkih  wedw>orer:'m  olber  peviBws :  or  wby^t  is  net sul- 

iimnti  t0  mbj^  bet  to  tbe  pi^iriMnt  of  My  debt  thsl 

%he .  coi^k»et%  as  olbeies  ure  si»b£|ect  lo  Ibe  payment  ei 

tmt  debts,  b^caoise  tb«y  contocled.    Tbis  questtoa,  vk. 

irhdyier  ber  scapamte  propeffy  is  liable  for  a  debt  whk^ 

die  iKd  »»t  ialeiul  riioiild  be  dindiafged  i^  it    Tbitt  ber 

iepamle  pf  dperty  is  jiable  wben  sba  ii^nd^d  it  sbould 

hcj  set^Ds  a  Ipoiott  agrie^d  to.     And  it  i»^iutted»  tb«t  if 

M&tl»cttiig  ardebt,  is  of  itself  sufficient  evjdeace  of  aa 

iQtMtion  to  pay  it,  that  ber  propei^y  is  boioid.    Tbe  Sm 

jmrnmnpAom,  in  mtk  ouie,  i&y  tbat  «he  intended  to  pay  Ae 

debt,  udeas  it  was  siicb  a  debt  as  ber  bodtand  M^as  bound 

ki  point  of  law  to  pay :  or  ^se  we  must  pi^some,  tbat  she 

istended  to  comniit  a  fraud.    For  tins  we  have  no  war» 

raot.    Tbe  man  wbio  aclaiowiedges  tbat  be  owes  a  debt^ 

bad  sajs  notbing  more,  is  presumed  to  pmoiise  to  pay  it  i 

llQ(d  sucb  promise,  w3I  take  such  debtont  of  tbe  statiite 

^  limitations.     So,  too,  tbe  Beamed  wonfan,  wbo  bas 

pK^sperty  to  pay  a  debt,  fahrisbes  sufficient  eTidence^  by 

&e  apt  of  contraotkig  the  debt,  that  sbe  intends  to  pogr 

k:     If  diis  point  depended  vpom  tbe  question,  wbelbe? 

i^he<contracting  a  del^t  by  a  wife,  having  sepamte  proper^- 

ty,  fiirnished  evidence  of  her  intention  that  3ucb  prc^r^ 

ly  should  be  applied  to  the  fulfilment  of  her  eontraGt^  I 

tbink  the  ocaiclusiwa  is  a  fair  one,  tbat  it  does/umish  ev^ 

idenee  of  such  intention.    But  1  cannot,  conceive  of  wetf 

re«Bon,  why  we  look  for  intention  in  tbe  case^of  aTem* 

me  coverte,  more  than  in  any  otfa^  case.     It  is  a  point 

settled^  that  in  chancery,  a  femme  cpverte  has  tbe  same 

dominion  over  her  sepaifate  property,  as  a  lemime  sole  ha^ 

over  her  property;  or  as  any  other  person  has.    She  can 

ccmvey  or  devise  it,  or  do  any  o&er  act  respeeti^  i^. 

that  any  other  person  can  do.    Sbe  is  not  considered  as 

being  under  any  control,  that  has  the  smallest  influence 
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«4i  %«« tnoBftclieiHi  wkb  liib  fa  poittt  of  wk 

t!i0f^,  tii«re  dMs.  not  steiD  to  he  aaf  tUiig  verj.  doci*- 
sm.  The  Master  of  the  Rolls,  in  2  AlL  87a»  doubtt 
«di«ther  a  mmried  womanfs  separate  propelty  cenld  be 
fidbrjected  to  tiie  paytnent  of  a  debt  wluch  shecoalracttdl 
with  seme  woikaieD,  ia  repairing  a  beoae;  and.  ffUdi 
1^  promised  to  pajr.  He  cBd  not,  howerer^  decide  die 
pmnt :  far  ^Im  subBiitted  to  pay^  and  he  then  daoeecd 
p^n^nft.  In  acase  in  2  Yes.  jun.  LokI  Sodjoa^  ator  ad^ 
mitting^^that  lier  (Hopetty  would  be  bound  by  her  mifft* 
mmntj  or  wh^ne  dbe  ejktears  into  a  bond  with  her  bttsband, 
^onohidei^  :&al  a  general  creditin*  joC  the  wife,  could  not 
tebjeetherfiep«rat»  ptopertyin  chaneeiy,  to  the  pagrment 
of  hk\!i8im«  On  the  other  iiaad,  it  cteariy  i^pears  in.l 
Brown  k  Can.  16,  to  ha^e  beenthe  •epmion  of  Lotd 
IThuiiow,  that  her  separate  |»iqp»rty  was  Uable  to  the  p«^ 
meat  of  any  debt  whieb  she  ^onld  contract. 

'  No  action  at  bar  can  be  maintained  against  her.  Fot 
4he  judgment  in  that  case  would  subject  her  pefton  to 
faipHsomnent ;  and  thus  the  husband's  right  to  the  pei» 
eon  of  hia  wife  would  be  infringed,  uMbicfa.  the  law  wift  oot 
permit  inany  case  of  a  ciril  con^m.  And  for  the  same 
reason,  lliere  can  be  no  personal  decree^  against  her  in 
4;hanceiy»     It  mwt  be  one  that  reaches  her  property 

wimly. 

Whatever  may  be  Hlisputable  respecting  the  power  of 
tbe  wMe,  independent  .of  her  trustees,  oyer  her  sepanate    ' 
property  vetted  in  trustees,  -or  the  extent  .of  her  liabifity 
on<  account  of  tlml;  propeis^,  4o  felfil  her  contracts,  can- 
lain  proposidons  are  kidKsptttaUe. 

lst«  When  a  femme  ooverte,  having  aeparate  propertj^ 
enters  mto  a  ccHi^^act  wiUi  intention  to  subject  such  pre^ 
perty  to  die  ftdfilment  of  her  contract,  a  court  of  eqoify 
wift  subject  it,  bj  a  decree,  to  si^iaiy  na/eh  ccoitraet        > 
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5td.  Vfken  property  is  given  to  her  fin*  her  separate  U8e« 
and  she  is  to  receive,  through  the  interventioo  of  trus* 
tees,  md  no  restraint  laid  upon  her,  this  property  is  not 
snhject  to  the  control  of  ihe  trustees,  but  is  subject  to 
her  control. 

3d.  A  femme  coverte  may  make  any  disposition  of  her 
separate  property,  that  a  femme  sole  can  make* 

4th.  If  she  riiould  assign  her  separate  property,  the 
trustees  would  be  compelled,  in  chancery,  to  convey ^e 
legal  title  to  such  assignee,  or  pay  over  the  rents,  fac.  as  the 
ease  may  be,  to  her  assi^ee^  1  Ves.  517,  3  Bro.  in  Can. 
346 — 346,  9  Yes.  520.  The  same  princifde  applies  to 
the  purchase  of  an  estate  by  any  trustee,  with  the  trust 
money ;  or  by  an  executor,  with  assets.  Although^ 
when  there  as  no  trust  declared  upon  the  face  of  the 
deed,  paral  testimony  is  not  admissible,  to  prove  an  ex- 
press contract  for  the  piarpose  of  showing  that  there  was 
a  trust.  Yet,  facts  may  be  fH-oved  by  parol,  from  which 
such  contract  is  fairly  implied  to  have  existed.  Facts 
which  are  unequivocal,  and  speak  a  language  that  cannot 
be  mistaken;  the  existence  of  which,  cannot  be  recon- 
ciled upon  any  other  hypothesis,  than  ithe  esdstence  of 
such  contract.  1  Brown  in  Can.  287, 2  Brown  in  Caiu 
267,  1  P.Wma.  84—163—168—171,  Ambu40&— 412, 1 
Atk.  69,  2  Ver.  167. 

Wheth^  a  wife  can  dispose  of  her  separate  real  pro- 
perty by  deed,  where  there  are  trustees,  wi&out  their 
joining,  seems  not  to  be  settled.  As  to  her  personal  esr 
•tate,  her  power  in  this  respect  is  not  to  be  questioned. 

When  it  is  necessary  to  institute  a  suit  in  chancery^ 
jrespecting  her  separate  property,  it  is  brought  in  the 
-name  of  the  trustees.  If  she  has  separate  property,  and 
there  is  no  trustee,  she  will  institute  the  suit  in  the  name 
of  her  husband  and  herself;  if  be  do  not  refuse  to  Ium^ 
liis  name  used.    And  on  judgment  in  their  &vour,  the 
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•0ttrt'  mil  direot,  that  the  money  received  shall  be  paid 
to  a  trustee^  for  her  sole  benefit  If  the  husband  will  not 
lemd  his  saoiey  she  maj  sue  by  nkprochein  amu  The  rea- 
UQXi  of  this  rule,  is,  tb^kt  the  opposite  party  may  have  se- 
curity for  cost,  if  be  should  prevail  in  the  suit.  2  Yes.  4dS. 

A  wife,  having  a  separate  property,  may  be  sued  in  a 
court  of  equity,  as  a  »agle  woman,  and  proceeded  against 
mtbout  her  husband. 

The  wife,  with  respect  to  her  separate  property,  roay> 
ia  equity,  sue  her  hu^and  hjprochdn  amu 

Wbeti  she  sues  to  recover  her  separate  maintenance, 
she  sues  al#iie.  The  rule  is,  if  a  wife  demand  relief, 
when  a  separate  maintenance  htCs  been  setded  upon  her, 
by  her  husband,  she  may,  ineqiuty,  sue  him  in  her  own 
name. 

In  the  case  of  Moor  vs.  Moor,  reported  in  1  Atkyos,  the 
wife  left  her  husband,  disputes  arising,  and  went  abroad. 
The  husband,  in  ccHisideration  of  marriage,  and  a  large 
portion  received  with  her,  had  conveyed  lands  to  trustees 
upon  trust,  to  pay  one  hundred  pounds  annuity  to  tli^ 
wife,  to  her  separate  use.    Upon  the  annuity's  not  being 
paid,  the  trustees  bring  their  action ;  and  the  husband 
files  a  bill  in  chancery,  praying  for  an  iryunetion  against 
the  process  instituted  by  the  trustees;  stating,  that  he 
had  offered  to  live  with  his  wife,  and  that  she  had  refused. 
The  principle,  contended  for  by  the  husband's  counsel, 
was,  timt  her  leaving  her  husband  was.  a  forfeiture  of  the 
amiuity :  that  this  was  given  in  contemplation  of  the  hus- 
band and  wife  living  together;  when  the  annuity  would, 
probably,  be  spent  in  aiding  in  the  support  of  the  family. 
There  was  no  pretence  of  any  thing  in  the  conduct  of 
the  wife  of  a  criminal  nature,  othei  than  her  leaving  her 
busband;  which  she  justified,  on  the  gi^ound  of  harsh 
treatment  of  her  by  her  husband.    The  court  would  not 
^raut  to  the  husband  any  relief,  and  directed  all  arreani 
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tt>be  paicL^  The cgwt  said,  tbat^  if  diere  had  Woiii* 
eontiaence  on  the  part  of  the  wife,  such  af^ication  wckiM 
hare  been  proper ;  but  couU  not  be  induced  in  tbia  caa^ 
niiere  there  was  no  such  pretence*  It  is  not  difficult  to 
see,  that,  if  the  application  had  been  on  tb^  part  of  ib» 
wife,  to  decree  a  paTinent  of  her  annuity,  that  the  court 
would  refuse  im  interference,  when  the  wife  was  iaccNiti- 
nent ;  bat  I  do  not  discover  how  her  ineontanence  could 
authorise  the  court  to  ^oree  an  isgittctioii  against  the 
euitallaw^ 

Contracts,  entered  into  by  the  husband  wKh  Ae  wife, 
previous  to  their  marriage,  respectk^  the  settlenueat  of 
Aeir  property,  have  been  often  decreed  in  ehaBGery,  al«> 
though  the  parties  cmitracting  were  nnnors.    This  doc'^* 
truie  in  chancery,  I  aj^rehend,  has  arisen,  ki  conse*^ 
^pience  of  the  power  of  minors  to  make  the  prineipai 
SLev.  t4s.    ^oontmePt;  as  it  is  a  settled  point,  that  a.  male  is  of  age  t» 
^  cdSL^'"^     contract  mairiage  at  the  age  of  fourteen  years,  and  a  f»* 
male^  (lie  age  of  twelve  years*    If,  Aerefoie,  they  ace 
competent  to  enter  into  a  marriage  ootttract,.  equity  has 
judged  it  proper  that  they  should  be  bound  by  the  scitlle* 
ment  of  their  property^  as  an  accessory  c<mtract» 
It  will  be  found,  that,  genendly,  these  contracts,  i»otli 
9  Atk.  S07.     principal  and  accessory,  txe  entered  into  by  consent  and 
advice  of  parents  and  guardians:  but  if  a  marriage  be 
had  without  such  consent,  is  it  not  a  vaUd  manlkge,  pro* 
Tided  the  married  couple  are  of  age  ^  enter  into  the 
marriage  contract?    This,  I  apprehend,  is  indiqputable'; 
the  person  who  joins  them  in  marriage,  nmy  be  liable  t« 
any  penalty  which  the  law  prescribes;  but  diis  does  not 
affect  the  validity  of  the  marriage.    It  will  follow,  then^ 
if  a  marriage  settlement  is  made  by  a  minor,  of  his  pro* 
perty,  without  the  consent  of  his  parents  or  guardians,  it 
may  be  binding  in  equity ;  for,  being  competent  to  make 
the  principal  contract,  he  is  also  aUe  to  make  that  wfaiefc 
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k  ace099oi7#  ^^  ^^^  ^^^  ^  afidentoOd,  that  it  is  a  mat* 
ler  4^  eouAe  to  establ»h  all  sueh  contracts  of  minors,  re« 
speoAig  their  property,  as  if  made  bjr  adults.  The  court 
niist  see  that  such  contracts  'are  reasonaUe,  and  fuAj 
made.  If  not,  the  court  nvffl  rescind  them :  As  in  tihe 
ease  vA^ere  the  urife's  estate,  consisting  of  choses  in  ac- 
tie^,  tvms  of  ^eal  value;  and  they  were  given  up  to  the 
husband  absolutely,  upon  his  settling  upon  her  a  jointure 
greatly  Inadequate  to  them.  The  husband  soon  after 
died-;  and  the  question  was,  whether  the  wife  could  avail 
lerself  of  faor  right  to  her  choses,  whtcli  remained  ukicol* 
looted  on  her  husband^  death.  Such  eontract,  betwixt 
adults,  wmM  be  biitding,  so  far  as  to  have  entitled  tho' 
husbamPs  executor  to  have  taken  die  choses,  as  the  fatisi- 
band's  estate:  but  this  eoBtract  betwixt  minors,  it  ap- 
pearing that  the  settlemei^  w«i  greatly  madequate  to  llie 
eboses,  ohatieery  would  not  establish ;  bat  when  the  set- 
tlement by  the  husband  is  a  compent  settlem^ot,  the 
court  will  eiieeute  ibe  agreerment,  although  it  was  an 
agreement  to  convey  lands.  A  woman,  who  is  a  minor, 
wUlte  bound  by  her  acceptance  of  a  jointure,  in  lieu  of 
dower,  as  mueh  as  if  she  bad  been  an  aduit;  for  neither 
k  bound,  unless  the  jointure  is  a  competent  livelihood. 

Thissul^ect  is  treated  e^  more  at  large  imderthe  head 
^  Par^Eft  ai»l  Child. 

A  contract,  entered  it^to-  betwixt  husband  and  wife, 
preivious  to  marriage,  that  the  wife  ^aM  hiave  such  pro^ 
perty  as  ahe  may  aicquive,.  during  the  coverture,  as  her 
separate  prepecty,  is  binding  in  equity;  and  such  proper- 
ty may  be  conveyed  by  the  wife,  by  any  ordinary  mode 
%f  cMiveyatoe,  and  it  will  be  supported. 

.  When  a  husband  binds  bim^lf  to  do  a  particular  thing, 
for  the  'wife^  beneik,  tHid  does  a  thing  equally  beneficial, 
it  shall  bo  presumed  a  satis&ction :  Ad  wh^re  a  husband 
settle  long  annuities  to  himself  for  li&,  and  wife  for  life, 
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\nA  proviso  that  husband,  wife  and  trustee  might  sell 
them,  and  the  husband  alone  sold  them,  and  then  settled 
stock  of  greater  value  on  himself  for  life,  and  wife  for 
life,  this  settlement  was  held  to  be  a  satisfaction  for  the 
long  annuities.    2Atk.632. 

A  marriage  settlement  upon  the  wife  and  her  issue,  by 
the  husband,  is  in  a  very  different  situation  from  other 
voluntary  conveyances.  The  latter  are  always  fraudulent 
against  creditors ;  and  it  is  immaterial  whether  the  ere* 
ditors  are  prior  or  subsequent  to  the  conveyance,  if  the 
grantor  were  indebted  at  the  time  of  the  conveyance*  If 
the  grantor  were  not  indebted,  at  the  time  of  the  con- 
veyance, the  subsequent  creditors  have  no  claim  on  the 
estate  conveyed. 

But  a  marriage  settlement,  provided  there  is  nothing 
unreasonable  and  extravagant  respecting  it,  will  be  valid^ 
although  there  were  creditors  at  the  time  of  making  the 
settlement    The  efficacy  of  suoh  settlement,  however,  is 

t  P.  Wms.     lionited  in  its  operations.    Where  a  man  settles  an  estate 
594.  to  himself,  and  his  intended  wife,  for  their  lives,  and  re^. 

d54.  *  mamder  to  their  issue,  thus  far  he  may  safely  go,  and  it 

8  Roll.  6.  ^;ii  be  secure  against  his  creditors;  but  if  it  had  been 
with  remainder  to  bis  brothers,  or  other  relations,  it 
would  be  in  their  hands  fraudulent  against, creditors. 

In  pursuance  of  a  rule  in  equity,  that  what  is  agreed  to 
be  done,  is  considered,  in  chancery,  as  done,  when,  on  a 

w 

marriage  settlement,  money  is  agreed  to  be  laid  out  in 
lands,  and  siettled  upon  the  wife  and  her  issue,  and  re* 
mainder  to  the  heirs  of  the  wife ;  and  the  wife  dies,  witin 
out  issue ;  yet  the  heir  of  the  wife  takes  the  land.  If  the 
articles  provided  that  the  land  should  be  settled  on  the 
wife  and  her  issue,  without  any  thing  further,  and  she 
had  died  without  issue,  would  her  collateral  heir  take  the 
land  ?  If  it  were  her  land,  that  was  thus  settled,  such  set- 
tlement would  create  an  estate  tail  in  the  wife ;  and  the 
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entaitment  being  spent,  for  want  of  heirs,  the  fee  simple 
wonld  revert  to  her  heir,  whoever  that  person  might  be. 
If  it  were  the  husband's  hnd,  when  settled,  it  would  vest 
in  the  husband,  if  alive ;  and,  if  dead,  in  his  heir :  for  the 
entailment  being  spent,  the  land  would  revert  to  the  do« 
nor;  and,  if  he  were  dead,  to  his  heirs.  Evenatlaw, 
money  articled  to  be  laid  out  in  land,  is  not  assets  in  the 
hands  of  the  executor,  3  P.  Wms.  217 ;  but  is  bound  by 
the  articles.  In  3  P.  Wms.  217,  we  find  a  case  stated, 
reported  in  2  Ver.  20,  where,  in  marriage  articles,  it  was 
agreed;  that  the  wife's  portion  of  £1500,  together  with 
£15(K)  furnished  by  the  husband,  should  be  laid  out  in 
lands,  and  settled  on  the  husband  for  life;  remainder  as 
a  jointure  for  the  wife ;  remainder  to  the  heirs  of  their 
bodies.  The  land  was  never  purchased,  and  the  husband 
died  without  issue :  The  collateral  heir  of  the  husband 
claimed  tbat  the  money  should  be  laid  out  in  lands,  and 
settled  oil  the  wife  for  life,  with  remainder  to  himself  in 
fee  simple ;  and  it  was  so  decided  by  the  court.  It  has 
teen  contended  by  some,  that  it  went  to  the  wife,  as  sur- 
vivor, or,  at  least,  that  she  was  entitled  to  a  moiety,  it 
being  purchased  with  her  money.  I  apprehend  the  de- 
cision was  correct.  It  is  apparent,  tbat  it  was  intended 
that  the  husband  should  take  the  whole  benefit  of  her 
portion :  for  it  was  settled  upon  her,  not  as  her  estate^ 
but  as  his;  being,  by  him,  settled  as  a  jointure;  which 
supposes  it  to  be  his  property,  which  he  gives  to  her  from 
his  estate,  to  bar  her  right  of  dower.  In  whatever  point 
of  light  the  case  is  viewed,  the  heir  of  the  husband  is  en- 
titled to  the  fee.  If  the  rule  in  Shelly's  case  prevail,  the 
fee  was  vested  in  the  husband  by  the  articles ;  but  the 
rule  of  common  sense  prevails  in  the  settlement  of  such 
estates  in  chancery.  It  would  have  been,  1f  there  had 
been  any  issue  of  their  bodies,  an  estate  for  life  in  the 

z  ■  • 
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husband,  remainder  for  life  to  the  wife,  and  an  estate  tail 
in  the  issue,  with  a  remainder  in  fee  simple  in  the  hus- 
band :  but  as  there  was  no  issue,  the  entailment  never 
took  place ;  and  the  estate  was  an  estate  for  the  life  of 
the  husband,  with  an  intermediate  estate  for  life  to  the 
wife,  with  remainder  in  fee  to  the  husband }  and,  he  be- 
ing dead,  this  remainder  in  fee  vests  in  his  heir. 

Marriage  settlements,  after  marriage,  if  made  in  pur- 

Ambi!  i«i»     nuance  of  articles  entered  into  before  marriage,  are   as 
valid  as  those  made  before  marriage. 

If  the  husband  article  with  his  intended  wife,  to  make 
a  settlement,  and  marry  without  performing  the  covenant^ 
although  this  contract,  by  the  marriage,  is,  at  law,  re- 
leased, yet  chancery  will  enforce  it.  2  Vent.  343 :  And 
so,  if  a  man  give  a  bond  to  make  a  jointure,  and,  though 
given  to  a  trustee,  so  that  a  failure  would,  at  law,  be  a 
forfeiture  of  the  bond ;  yet  chancery  would  view  thiis  bjb 
an  agreement,  which  should  be  executed  specifically.  2 
Chan.  Ca.  88.  If  the  husband  had  died  before  he  bad 
done  it,  chancery  would  have  decreed  that  the  heir  should 
do  it.  If  the  husband  article  to  settle  to  a  certain  amount 
in  value,  and  fulfil  only  in  part,  chancery  will  decree  a 

1  Ver.  tn.  performance  of  the  residue,  and  all  his  landsj  in  such 
case,  are  holden ;  but  if  the  covenant  be  for  particular 
lands  of  such  amount  in  value,  no  other  lands  can  be 
holden  subject  to  a  decree  of  chancery.  1  Ver.  217.  2 
Ver.  482. 

Cro.  Jac.  158.     So  too,  if  the  husband,  after  marriage,  receive  a  por- 

^?'  p*^*  tion  which  came  to  his  wife,  from  some  person  deceased, 

425.        *    and,  in  consideration  thereof,  make  a  reasonable  settle- 

1  d'*^i*aft*      n^ent.  It  is  good:  and. when  property  is  in  the  hands  of 

Pre.  in  Can.    tnistees  belonging  to  the  wife,  not  as  her  separate  pro- 

^^'  perty,  and  they  will  not  pay  it  over  until  the  husband 

makes  a  reasonable  provision,  such  provision '  is  good 

against  creditors;   for,   if  the  husband  had  gone  into 
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chancery  to  compel  the  trustees  to  pay  it  over,  or  deliver 
him  such  property,  the  court  would  not  have  decreed  in 
favour  of  the  husband,  without  his  making  a  reasonable  2  Atk.4ft0. 
proviisioQ  for  the  wife. 

When  a  settlement  has  been  made,  before  marriage,  Ambler,  14* 
on  th^  wife,  and  afterwards,  she,  for  his  benefit,  joins 
with  him  in  discharging  it ;  this  is  a  sufficient  considera* 
tioQ  for  a  new  settlement ;  and,  as  it  respects  purchasers, 
it  is  not  void,  although^  of  much  greater  value  than  the 
first  settlement :  but  creditors  cannot  be  prejudiced  by  ^ 
fiuch  a  transaction.  2  Lev.  70.  Pr.  in  Can.  1 13.  The  law 
is  the  same,  when  the  wife  gives  up  her  jointure ;  and,  I 
presumis,  also,  in  case  of  her  joining  with  him  in  a  con« 
veyance,.  by  means  whereof  her  dower  is  barred ;  for  it 
stands  upon  the  same  reason.    2  Lev.  146. 

When  a  wife  is  entitled  to  an  equitable  estate,  the  legal 
title  of  the  property  being  in  a  trustee,  it  has  been  a  ques- 
tion whether  the  husband  could  or  could  not,  for  a  valu- 
able consideration,  assign  this  equitable  interest,  so  as  to 
entitle  the  assignee  to  take  it,  without  maJang  any  pro- 
vision for  the  wif«.  It  is  determined,  4  Yes.  that  such 
assignment  would  not  bar  the  equity  of  the  wife ;  and 
it  would  be  strange  if  it  should.  It  is  difficult  to  conceive 
how  the  assignee  of  the  husband  should  be  in  a  better 
situation  than  the  husband,  who  could  not  have  the  aid 
of  chancery  to  recover  such  estate,  without  making  a  rea- 
sonable provision  for  the  wife.  To  recover  such  an  inte- 
rest of  the  wife,  the  husband  has  no  remedy  at  law ;  nor 
will  any  agreement  of  the  wife,  without  the  consent  of 
her  trustee,  entitle  the  husband  to  receive  it,  discharged 
of  her  equity.  The  profits  of  such  estate,  during  tli« 
coverture,  belong  to  the  husband ;  but  he  cannot  get  at 
the  possession  of  it,  without  the  consent  of  the  trustee. 
He  must,  therefore,  if  the  trustee  will  not  consent,  apply 
to  chancery  to  compel  the  trustee  to  deliver  the  property 
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into  bis  haQiL  Tfais  implication  wiB  alwajrs  be  regarded 
by  the  court,  provided  the  husband  will  make  such  pro* 
vfeion  for  the  unfe  as  the  court  judges  equitable ;  but  if 
be  be  unwilling  to  do  equity,^  his  application  will  be  dis-* 
missed.  If  the  estate  be  real,  he  is  entitled  to  the  rents 
and  profits,  during  coverture,  and  the  court  will  permit 
him  to  receive  such  rents,  &c. ;  and  if  his  wife  die,  he  is 
not  accountable  to  her  heirs  for  them.  4  Ves.  15.  2  Ves. 
jun.  676. 

Pre.  in  Can.  Marriage  settlements,  after  marriage,  unattended  with 
s^  the  preceding  circumstances,  have  no  greater  validity 

o^P*  ^2Q  j^y  voluntary  conveyance ;  that  is  to  say,  if  the  sell- 

er were  indebted  at  the  time  of  making  the  settlement, 
thd  same  is  void  against  creditors  of  every  description. 
If  he  were  not  indebted  at  the  time  of  making  the  set- 
tlement, such  settlement  is  good  against  subsequent  ere- 

fBro.iaCan.j|it^^ 

'  It  wiQ  be  proper  to  notice,  in  this  place,  the  effect  of 
those  settlements  which  are  made  by  a  husband  on  his 
wife,  providing  for  her  separate  allowance,  under  articles 
of  separation.  Such  settlement  has  the  effect  of  an  ab- 
solute discharge  of  the  husband  from  all  debts  contracted 
by  her  during  the  separation,  in  the  course  of  business 
and  ordinary  purchases ;  but  has  nothing  to  do  with  the 
question,  whether  a  husband  could  not  be  obliged  to 
maintain  a  wife  thus  separated,  who  had  become  a  pau- 
per ;  for,  in  such  case,  the  creditor  became  a  creditor, 
not  of  choice,  but  in  obedience  to  the  laws  of  society  and 
humanity.  The  doctrine  above  stated,  seems  to  have 
been  fully  established  by  a  variety  of  authorities.  Lat- 
terly, some  doubts  have  been  entertained  of  the  correct- 
ness of  this  principle.  It  is  objected,  that  if  this  be  the 
case,  it  renders  the  wife  a  femme  sole,  and  that  she  would 
be  entitled  to  all  the  personal  property  that  accrued  to 
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her  doring  coTerture  ;  but  that  the  law  is,  undciubtedlyi 
otbervrise* 

The  aatfaorities  which  established  the  oontroverted 
doctrioe,  eertaioly  went  very  wide  of  farouring  the  idea 
that  such  a  wife  was  a  femme  sole.  They  only  recognized 
the  idea  that  it  was  equitable  and  legal,  that  an  husband 
^ould  be  bound  by  his  contracts,  in  the  articles  of  sep- 
aration. If  the  articles  be,  that  he  and  his  wife  should 
five  separate,  no  right  is  abandoned,  only  the  right  of  the 
person  and  personal  sendees. 

If  he  covenant  that  he  will  not  meddle  with  her  real 
•state,  he  abandons  his  right  to  the  u^fruct  of  it. 

If  he  covenant  that  he  will  not  take  firom  her  property 
that  conies  to  her  during  the  coverture ;  in  such  casCi  he 
is  not  entitled  to  any  legacy  tlmt  may  be  bequeathed  te 
her. 

If  he  settle  any  thing  upon  her,  he  is  bound;  though 
such  settlement  would  be  fraudulent,  as  to  creditors. 

I  apprehend,  that  those  deciiMons  whidi  foster  the  idea 
that  the  husband  is  not  bound  by  the  contracts  of  the 
wife,  even  for  necessaries,  when  she  lives  separate  from 
him,  upon  airticies  of  agreement,  are  correct ;  but  not  on 
the  ground  that  she  has  a  separate  allowance.  For  I  see 
no  difierence  in  point  of  principle,  betwixt  the  case  where 
there  is  no  separate  allowance,  and  where  there  is* 
I  perceive  no  greater  reason,  why  a  husband  should  be 
bound  by  the  contracts  of  his  wife,  who  voluntarily,  and 
amicably  absents  herself  from  his  domicil,  than  where  she 
elopes  from  him.  And  in  the  last  case,  iivnil  not  be  con- 
tended, that  an  husband  is  obliged  to  support  his  wife 
who  elopes  from  him. 

In  case  of  settlements  upon  wives,  of  real  property,  as  pre.  in  Can. 
their  sole  and  separate  estate,  their  complete  dominion  ^  J?^-  . 
oyer  it  as  lully  established.      But  settlements  for  a  sepa-    437. 
rate  maintenance,  of  real  property,  cannot  be  alienated ; 
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and  the  vnfe  is  only  entitled  to  the  usufruct.  ^  A  ^ushand 
promises  his  wife,  that  if  she  will  sell  her  lands,  and  let 
him  have  the  avails,  that  he  will  leave  to  her  that  amount. 
Although  such  executory  promise  is  not  binding  upon  the 
husband,  yet,  if  the  husband  should  give  a  bond  to  a 
t  Lev.  148.  ^hird  person,  in  trust  for  his  wife,  in  performance  of  such 
441.      '     promise,  such  is  not  fraudulent  against  creditors. 

A  gift  to  the  wife,  as  a  donatio  causa  mortis,  As  good. 

An  agreement  by  husband  and  wife  previous  to  the 
'  Cb.  Ca.  118.  marriage,  is  not  extinguished  by  the  marriage. 

According  to  Coke's?  Reports  of  Forse  and  Hembling, 
4  Rep.  60,  it  was  bolden,  that  marrialge  was  a  counter- 
mand of  a  will  of  real  property,  made  by  the  wife. — 
While  in  Sill  vs.  Gold,  which  appears  to  be  the  same 
case,  it  is  stated,  that  Anderspn  considered  marriage  by 
a  femme,  as  a  countermand  of  her  will.  The  other 
judges  held,  indeed,  that  the  will  was  void ;  but,  it  was 
because,  at  the  time  of  its  consummation,  she  was  incapar. 
We  of  devising  real  property,  by  reason  of  ^  the  statute  of 
Henry  VIII. 

A  settlement  made  by  a  woman  before  marriage,  of 
her  estate  to  her  separate  use,  without  the  knowledge  of 
2  Ver.  17.      b^r  husband,  will  not  bind  him. 

A  woman  may,  before  marriage,  with  the  consent  of 
her  intended  husband,  convey  all  her  stock  in  trade  to 
tnistees,  to  enable  her  to  cany  on  a  trade  separately,  for 
her  own  separate  use ;  and  this  property  cannot  be  taken 
for  his  debts,  or  the  profits  arising  from  it.  The  question 
may  be  asked,  why  is  his  consent  necessary  ?  She  was 
not  then  $ub  potestate  viri.  The  reason  doubtless  is,  it 
would  operate  as  a  fraud  upon  her  intended  husband,  and 
disappoint  his  just  expectations.  But  if  she  do  so  open- 
ly, and  with  his  knowledge,  and  he  marries  her,  I  appre-> 
hend  it  is  sufficient  evidence  of  his  consent.  3  Term 
Rep,  618. 
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In  2  Brown  In  Can.  there  is  a  case  determined  by  Jus- 
tice BuDer,  where  we  find  it  laid  down,  that  no  case  has 
estabh'shed  the  rule,  that  all  conyeyances  made  by  a  wife 
before  marriage,  are  void,  merely  because  not  communi-* 
cated  to  the  intended  husband.  And  that,  in  a  case  where 
the  woman  had  never  been  married  before,  the  doctrine 
by  him  maintained,  is  this :  If  the  wife,  before  marriage, 
has  held  out  to  the  husband,  that  he  will  be  entitled  to 
her  property,  her  conveyance  of  it  out  of  his  reach,  will 
be  a  fraud ;  and  the  conveyance  void.  The  husband 
must  have  been  deceived :  a  mere  concealment  alone,  is 
not  sufficient  to  avoid  the  conveyance.  The  cases  here 
referred  to,  must  be  such,  where  the  conveyance  must- 
be  for  the  separate  benefit  of  the  wife,  or  for  that  of 
some  volunteer.  For  a  conveyance  by  her,  for  a  valua- 
ble consideration,  could  never  be  void, in  the  hands  of  a 
bona  fide  purchaser.  The  question  in  all  these  cases, 
was  this :  Was  the  husband  deceived  and  disappointed  ? 
It  seems  to  me,  such  deception  may  often  be  practiced 
by  concealment,  and  that  the  doctrine  in  the  foregoing 
«ase,  to  the  extent  laid  down,  is  very  questionable. 


CHAP.  XIV. 


Of  the  Husband's  taking  Mortgages  to  Hmsdf  and  W^. 
Of  a  Wife's  Mortgaging  her  Lands  to  aid  her  Hus- 
band. Of  the  Wifes  Plaee  of  Seitkment.  Of  Hus* 
band  and  Wife  being  Witnesses  for  and  against  each 
oiher*  Their  justing  a  Baitery^  in  each  oAer'^s  De^ 
fence.  Husband's  Devising  to  his  Wifo.  The  Hus- 
band's  Bights  and  lAdbUiHeSt  in  consequence  of  having 
a  Wife  Executrix* 


The  husband  lends  money,  and  takes  a  mortage  to 
himself  and  wife.  On  his  death,  the  mortgaged  premi* 
ses  belong  to  the  wife ;  and  she  is  entitled  to  the  money 
due.  Where  the  jm  aeerescenM  is  acknowledged,  no 
other  principle  need  be  sought  for,  to  estaUkh  the  right 
of  the  wife.  But  even  in  those  states  where  it  is  not  ai> 
knowledged,  I  apprehend  that  the  right  of  the  wife  can- 
not be  controverted.  Here,  indeed,  if  such  property  is 
wanted  to  pay  the  debts  of  the  husband,  the  right  of  the 
wife  must  yield  to  such  a  claim.  But  she  will  hold  it 
against  any  volunteer.  It  is,  in  substance,  a  voluntary 
conveyance  to  the  wife ;  a  gift  by  the  husband  to  the 
wife,  of  the  debts,  provided  she  should  survive  him.  For 
it  cannot  be  pretended,  that  if  the  money  had  been  paid 
during  the  coverture,  that  the  wife  could  have  any  cisuiti 
to  any  part  of  the  estate. 

A  married  woman  may  join  with  her  husband  in  mort* 
gaging  her  estate  of  inheritance ;  and,  provided  this  is 
done  by  a  fine,  it  is  valid.    In  this  country,  the  same  can 
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be  done  by  any  ordinary  mode  of  conveyance ;  and  a 
trust  estate  ifill  be  equally  affected  with  a  legal  estate. 

When  a  wife  has  mortgaged  her  estate,  and  the  mort- 
gage money  is  not  paid  at  the  day,  if  the  husband  should 
take  up  more  money  on  the  credit  of  the  estate  mortga- 
ged by  the  wife,  the  mortgaged  premises  ^v^ill  be  holden 
A>r  such  sum  afterwards  borrowed.  For  the  legal  estate 
was  in  the  mortgagee,  by  the  forfeiture  occasioned  by  the 
non-payment  of  the  first  sum ;  and  equity  will  not  strip 
him  of  the  land,  until  the  last  sum  borrowed  is  paid,  as 
well  as  the  first ;  as  he  had  the  legal  title,  and  equal  equi-  y 
ty  with  the  wife. 

When  a  wife  has  mortgaged  her  land  to  rsise  money 
for  her  husband,  and  he  dies,  his  personal  estate  shall  be 
liable  to  discharge  the  debt ;  provided  there  is  such  es- 1  Ver.  4S7. 
tate,  after  the  debts  of  the  husband  arc  paid.  ^^^  °^"' 

If  a  wife  join  in  a  mortgage  of  her  estate,  and  the  hus- 
band die,  and  make  a  will,  and  give  legacies;  although 
all  the  creditors  of  the  husband,  of  every  description, 
shall  be  satisfied  before  the  wife  has  any  claim,  yet  the 
wife  shaU,  after  the  debts  are  paid,  have  .benefit  of  the 
personal  estate,  to  redeem  her  land  so  mortgaged ;  al- 
though the  legatees  thereby  lose  their  legacies,  through 
a  deficiency  of  assets*  1  P.  Wms.  264,  But  this  right 
of  the  wife  to  be  considered  as  a  creditor,  may  be  repel-  p  _ 
led  by  parol  evidence,  which  shows  that  it  was  her  inten-  tU. 
tion  not  to  be  a  creditor.  Combl.  150. 

The  wife  joined  with  the  husband  and  levied  a  fine  of  an 
her  estate,  to  raise  £400  by  mortgage  of  her  estate,  to  Can.soi. 
buy  a  cpmmission  in  the  army  for  the  husband.  The 
money  was  paid  by  the  mortgagee ;  but  before  the  money 
could  be  applied  to  the  purchase  of  the  commission,  the 
husband  died.  In  this  case,  the  £400  was  considered  as 
a  debt  due  from  the  estate  of  the  husband,  to  the  wife ; 

A2I 
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and  decreed  to  be  paid  ^o  the  wife  out  of  his  pei^doiial 
estate,  if  there  was  sufficient  after  all  his  other  debts  were 
paid.    2Ver.689. 

An  husband  borrows  money,  and  the  wife  joins  wi& 
the  husband  in  levying  a  fine,  by  way  of  mortgage  to  the 
tender,  and  the  husband  dies ;  tlie  husband's  estate  shall 

,  p  xn-  ^^  applied  to  pay  off  the  mortgage ;  provided  there  is 

£•4.  sufficient  after  all  his  debts  are  paid,  although  the  legacies 

s  Ver.  68d;     Jq  ^Jj^  husband's  will  should  be  defeated  by  this  means. 

If  a  femme  sole,  for  a  sum  loaned  to  her,  mortgage  her 
lands,  and  then  marry;  and  the  mortgagee  assign  the 
mortgage,  and  the  husband  covenant  to  pay  the  mort- 
gage money  to  the  assignee,  and  die  f  although  the  hus- 
«>S  band  would  have  been  liable  in  his  life  time,  and  his.execu- 
tors  after  his  death,  to  have  paid  the  assignee  the  debt ;  yet, 
the>surviving  wife  shall  not  have  aid  of  the  husband's  per- 
sonal estate,  to  redeem  the  mortgage.  Yet,  if  the  mortgage 
money  loaned  to  the  wife,  bad  been  paid  to  the  husband 
after  marriage,  she  should  have  aid  cf  his  estate.  1  P^ 
Wms.  348. 

When  the  husband's  estate  is  mider  mortgage,  if  the 
wife  mortgage  her  estate  to  disencumber  his,  and  the 
husband  die,  the  wife  shall  sttod  in  the  place  of  the  mort- 

a  Atk.  384.     gagee,  and  be  satisfied  from  the  husband's  estate,  before 
the  estate  shall  be  enjoyed  by  the  heirs. 

A  mortgage,  though  in  fee,  is  no  more  than  a  chose  in 
action.  It  is  personal  property,  and  is  liable  to  the  same 
disposition  by  the  husband,  as  all  other  choses  of  the  wife 
are;  and,  like  all  other  choses,  will  be  considered  as  pur- 
chased by  him,  if  he  make  a  suitable  settlement  upon 
her,  in  consideration  of  the  fortune  received  by  her*  If 
her  husband  do  not  procure  the  payment  of  the  money 
on  the  mortgage,  his  alienation  of  the  mortgage  will  not 

3  Ver.  501—  bind  the  wife ;  for  he  is  not  considered  as  reducing  it  to 

P.i«Cao.4i£.  possession,  until  payment  of  the  money  is  made«    It  may 
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be  afienated  hy  the  kusband's  creditors  getting  possessicm 
of  it  for  tke  pajment  of  the  husband's  debts ;  and  this  will 
be  considered  as  a  reducing  to  possession ;  so  tbat,  on  the 
liusband's  death,  it  will  not  survive  to  the  wife. 

If  the  husband  become  a  bankrupt,  the  mortgage  be- 
Imigs  to  the  ^gnee  of  the  bankrupt  For  the  mort- 
gage, in  such  case,  is  as  effectually  disposed  of  by  the  op^ 
eration  of  law,  as  by  the  voluntary  disposition  of  the 
Imsband*    But  it  would  be  otherwise,  if,  by  the  articles  , 

previous  to  the  marriage,  it  were  agreed,  that  in  the  event 
of  the  husband's  bankruptcy,  it  should  remain  to  the  wife. 
I  P.  Wms.  458.461. 

Whenever  a  woman  marries,  if  her  husband  have  a  set- 
tlement, she  obtains  a  settlement  where  her  husband  is  .^ 
settled,  by  the  marriage,  without  any  coamioraiicy  in  the 
place  of  her  husband's  settlement.  If  her  husband  have 
DO  settlement,  she  gains  none.  But  during  the  covertui^e, 
living  with  her  husband,  she  cannot  be  sent  back  to  her 
jEHaiden  settlement.  But  if  he  leave  her,  or  die,  she  can 
he  removed  to  her  maiden  settlement.  For,  by  maiv 
riage,  she  did  not  gain  a  settlement,  nor  lose  her  own. — 
See  Bum's  Justice,  374  to  379,  and  the  cases  there 
<cited. 

It  has  been  a  disputed  question,  whether  a  wife  could 
he  removed  to  her  maiden  settlement,  when  her  husband, 
who  had  no  settlement,  had  left  her,  but  was  living.  The 
authorities  are  contradictory;  but  I  apprehend . that  it  is 
now  settled,  that  she  may  be  removed  to  her  maiden  set- 
tlement. The  objection,  that  you  could  not  separate 
husband  and  wife,  does  not  hold ;  for  they  were  already 
separated. 

A  marriage,  althou^  not  celebrated  by  the  legal  offi- 
cer, was,  before  the  statute  of  26  George  II,  always 
boklen  ta  be  a  sufficient  marriage,  to  gain  a  settlement 
But  since  that  statute  declares,  that  marriages  celebrated 
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in  an  J  manner  different  from  what  that  statute  direets,  Sknfc 
void  to  all  intents  and  purposes ;  a  marriage,  celebrated 
not  conformable  to  the  requisites  of  that  statute,  is  not 
sufficient  to  gain  a  settlement  fbr  the  wife.  It  has  been 
held,  however,  that  a  long  cohabitation  together  as  man 
and  wife,  is  sufficient  evidence  of  their  being  married^  as 
the  law  directs. 

'  It  is  a  general  rule,  that  when  a  settlement  is  procur- 
ed for  any  person  by  fraud,  that  such  settlement  shaU 
not  be  good.  But  when  a  marriage  is  procured  by 
fraud,  the  settlement  of  the  wife  is,  notwithstanding  this, 
good. 

I  apprehend  that  it  has  been  the  generally  received 
opinion  in  Connecticut,  that  the  wife  of  a  person  who  has 
no  settlement,  may  gain  a  settlement  by  commorancy,  oo^ 
der  our  statute. 

It  is  a  rule  of  law,  that  an  husband  and  wife  cannot  be 

4  T.  R.  678.  witnesses  for  or  against  each  other.  This  is  peculiar  to 
the  relation  of  husband  asid  wife.  For  parents  are  wi^ 
nesses  for  and  against  their  children,  and  children  are 
witnesses  for  and  against  their  parents.  The  principle  of 
this  rule,  arises  from  that  anxious  solicitude  which  the 
law  dbcovers,  to  preserve  domestic  tranquility.  It  can- 
^  not  be  supported  upon  the  ground  of  interest  in  the 

suit;  for  die  wife  has  no  property  that  can  be  affected  by 
the  suit.  She  is  not,  then,  interested  in  it.  It  is  highly 
probable,  that  she  is  an&ious  respecting  the  event  of  the 
suit.  So  a  father  is  anidous,  in  the  case  of  a  child : 
but  the  interest  which  esccludes,  must  be  a  direct  pecu* 
niary  interest. 

In  ordinary  cases,  any  person  may  be  a  witness  in  his 
own  cause,  or  in  one  in  which  he  is  interested,  if  the  op- 
posite party  consents  to  it;  but,  in  the  case  of  husband 

Hardir.  252.  and  wife,  if  the  husband,  wife,  and  their  antagonist  all 
agree,  that  the  wife  may  be  a  witness,  the  law  interferes, 
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«fid  prevents  it.  Thfa  sb^ws  that  it  is  not  because  the 
wife  is  interested,  that  she  is  prevented  from  being  a  wit- 
ness; for  the  right  of  the  opposite  party  to  object  to  an 
interested  witness,  may  be  waived:  But  to  suffer  such 
waiver,  in  the  case  of  husband  and  wife,  has  a  tendency 
to  disturb  that  domestic  tranquility,  which  is  so  desirable; 
and,  therefore,  the  law  forbids  it. 

.  A  wife  cannot  be  allowed  to  bastardize  her  issue,  by 
proving  the  non-access  of  her  husband,  not  only  upon  the 
principle  of  preserving  domestic  tranquiUty  betwixt  hus- 
band and  wife  ;  but,  also,  upon  the  ground,  that  the  chil- 
dren of  the  marriage  would  be  affected  by  it :  so  that  she 
could  not  be  admitted,  although  her  husband  was  dead. 
That  the  rule,  that  hu^and  and  wife  cannot  be  witnesses 
for  or  against  each  other,  does  not  depend  upon  the  prin- 
ciple that  they  are  interested,  appears  from  this;  that  a 
husband  -cannot  be  a  witness  for  bis  wife,  respecting  her 
separate  property.  1  Bur.  426.  To  this  general  rule  there 
are  exceptions :  In  case  of  a  cburge  of  treason  against 
husband  or  wife,  they  are  witnesses.  In  cases  so  import- 
ant to  community,  it  is  supposed  that  the  c<Misideration 
of  domestic  quiet,  ou^t  to  yield  to  the  public  good*  So 
too,  the  law  has  provided,  that,  upon  an  application  for  a 
power  to  compel  the  husband  to  find  sureties  for  good 
behaviour,  she  is  a  witness  to  swear  that  she  is  afraid  of 
her  life,  or  some  great  bodily  harm;  and  the  same  pro- 
ceeding may  be  had  by  tl^  hudbaad  against  the  wife. 

When  a  husband  is  prosecuted  by  a  public  officer,  for 
abusing  and  beatmg,his  wife»  die  wife  may  be  a  witness, 
on  the  part  of  the  public,  against  her  husband.  I  am 
aware  that  diis  doctrine  has  been  reprobated  by  some 
very  eminent  lawyers;;  but  we  find,  that  in  Lord  Audley's 
ease,  where  the  tiansaction  was  the  most  disgraceful  that  Hulton,  16.' 
ever  stained  the  page  of  history,  his  wife  was  admitted  as 
a  witness  to  prove  his  abuse  to  her  person.    I  know  it 
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has  been  said,  that  the  court,  in  that  case^.  bent  tibe  law, 
that  punishment  might  reach  such  atrocity.  However,  it 
may  be,  that  the  authority  of  that  case  may  have  been 
shaken  by  the  dicta  and  obiter  opinions  of  learned  mep* 
I  find  no  case,  by  which  it  is  overthcown;  and  we  find 
this  rule  laid  down  in  Strange,  in  Rex  vs.  Azir's  case,  as  aa 
indisputable  rule,  and  in  the  most  unquestionable  manner. 
In  1  Vesey,  49,  the  chancellor  says,  that  a  wife  can 
never  be  a  witness  against  her  husband,  except  in  a  case; 
for  security  of  the  peace,  to  prevent  personal  abuse  to 
her,  which  he  says  is  ex  necessitate  ret.  Lord  Audley's 
case,  and,  afterwards.  Rex  vs.  Azir,  reported  in  Strange, 
are  authorities  to  prove,  that  the  wife  is  a  witnessi  to  sup- 
port an  indictment  against  the  husband,  for  violence  to 
the  person  of  the  wife.  The  reason  arising  from  the  ne- 
cessity of  the  thing,  appears  to  me  to  be  as  strong  in  such 
a  case,  as  in  a  complaint  for  security  of  the  peace.  There 
is  a  case  in  Term  Reports,  which  seems  to  me  to  ha^re 
carried  to  a  very  questionable  length  the  doctrine  of  pre- 
venting the  wife  from  testifying  in  a  case  where  uneasiness 
may  be  excited  in  the  husband,  by  reason  of  her  testimo- 
ny being  opposite  to  his.  Until  I  saw  that  case,  I  always 
supposed  that  the. rule  was  confined  to  cases  where  the 
husband  was  party  to  the  suit,  or  prosecution.  The  doc- 
trine of  that  case  seems  to  be,  that  the  wife  shall,  in  no 
case,  give  evidence  tending  to  criminate  her  husband. 
The  consequence  of  this  doctrine,  is  this :  When  a  plain-^ 
tiff  improves  the  husband  as  a  witness,  respectii^  a  trans-* 
action  to  which  the  wife  was,  also,  a  witness ;  if  she  should 
happen  to  conceive  of  it  in  a  very  different  point  of  light 
from  her  husband,  and  one  which  was  favourable  to  the, 
defendant;  yet  the  defendant  cannot  have  the  benefit  of 
her  testimony,  lest  the  wife  should  seem  to  impeach  the 
correctness  of  her  husband. 
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A  wife  Is  a  witness  to  prove  her  child  a  bastaid.  Hard- 
wicke,  77. 

A  wife  cannot  be  a  witness  for,  or  against,  her  husband, 
although  all  parties  consent. 

Although  it  has  been  frequently  said  by  judges,  that 
the  determination  in  Lord  Audley's  case,  that  his  wife 
was  a  good  witness,  on  an  information  against  him  for 
personal  abuse,  was  not  law ;  yet  I  am  not  able  to  find  a 
singlle  decision  in  point,  Against  that  opinion ;  for/  in  the 
cases  where  this  has  been  said,  they  were  not  cases  of 
personal  tort  to  the  wife.  The  doctrine  in  Lord  Audley*s 
case,  has  been  confirmed  by  Rex  vs.  Azir,  in  Strange ; 
and  in  Lady  Louber's  case,  her  affidavit  was  read  to  lay 
a  foundation  for  an  information  against  her  husband,  for 
personal  violence  by  him  to  her. 

It  is  mentioned,  as  an  exception  to  the  general  rule, 
that  husband  and  wife  cannot  be  witnesses  for,  or  against, 
each  other,  that  when  there  has  been  a  forcible  marriage, 
and  the  husband  has  been  indicted  for  the  offence,  that 
&e  wife  is  a  witness :  But  this  is  not  an  exception;  for 
such  marriage  is  void,  being  obtained  by  duress ;  and  the  . 
supposed  wife  was  not  a  wife,  either  de  jure  or  de  facto. 
It  is  because,  in  point  of  law,  she  is  not  considered  a 
wife,  that  she  is  admitted  to  be  a  witness. 

A  husbiind  may  justify  a  battery,  in  defence  of  his 
wife ;  and  a  wife  may  do  the  same,  in  defence  of  her 
husband.  We  are  not  to  understand  by  this,  that  if  B, 
the  wife  of  A,  should  be  guilty  of  an  assault  upon  C,  and 
<J,  in  his  own  defence,  should  assault  B,  that  A,  the  hus- 
band, would  be  justified  with  his  wife  in  beating  C.  No- 
thing more  is  to  be  understood  by  the  rule,  than  that  an 
husband  will  be  justified  in  committing  such  assaults  and 
battery,  as  the  wife  would  be  justified  in  committing, — 
As  if  C  had  assaulted  and  beat  Bj;  and  she.  In  her  own 
defence,  was  assaulting  and  beating  C ;  which  she  would 
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liaye  a  good  right  to  do.  The  husband  would  have  a 
good  right  to  do  the  same;  and  might  beat  C  to  the 
^me  extent,  that  B,  the  wife,  might  beat  him ;  which  a 
stranger  could  not  do.  A  stranger  might,  indeed,  use 
such  force,  as  would  put  an  end  to  the  beating;  but  could 
not  legally  e^ouse  the  cause  of  either.  The  principle  is 
this:  the  husband  may  do  all  that  the  wife  may  do,  in 
such  case.  So,  where  an  attempt  is  made  forcibly  to  ra- 
vish a  woman,  she  may  kill  the  ravisher,  in  defence  of 
her  chastity :  so  may  her  husband ;  and  it .  is  justifiable 

homicide. 

» 

Where  a  man  finds  another  in  the  act  of  adultery  with 
his  wife,  which  is  the  greatest  possible  injury,  yet  the  hus- 
band is  not  justified  if  he  kill  him  ;  for,  in  this  case,  the 
wife  would  not  be  justified ;  and  no  man,  in  a  well  regu- 
lated community,  can  be  suffered  to  avenge  his  own 
wrongs. 

It  has  been  always  admitted,  that  a  husband's  devise 
to  his  wife  would  be  good ;  but  it  has  been  holden  by 
some  lawyers,  that  a  donatio  causa  mortisj  by  husband 
to  wife,  is  Toid;  but  it  is  now  settled,  that  a  donatio  causa  / 
mortis^  by  him  to  her,  is  effectuaJ.  It  is  di£Bic^lt  to  con- 
ceive why  such  a  question  was  ever  made;  for  such  a 
gift  is  in  nature  of  a  legacy,  not  to  operate  until  after  the 
death  of  the  donor. 

Where  A  marries  a  woman,  who  is  executrix  or  ad- 
ministratrix, he  seems  to  have  the  same  powers  to  ad- 
6odir.  no.     minister,  as  if  be  was  executor  in  his  own  right;  for  we 
find  it  laid  down  in  Off.  Exec.  295 — 297,  that  administra- 
tion by  the  husband,  in  such  case,  binds  the  wife,  and 
that  without  her  consent.    So  too,  a  gift  or  release,  by 
a  Wils.  277.    '^^  alone,  is  good.    So  too,  it  was  held  by  the  court, 
s  Bl.  801.       that  a  man  possessed  of  a  term  for  years,  in  right  of  his 
wife  as  executrix,  had  power  to  convey  the  same. 
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In  Weoimalh's  Office  ^  Esecutors,  200,  it  is  «aii), 
tkat,  vrheo  the  wife  has  debts  doe  to  her,  she  cennot,  by 
.  midui^  an  esEeeutor,  deprive  ber  huaband  of  the  benefit 
that  xnif^t  accrue  to  biiBy  bf  being  admimatmtor.  But 
it  ia  otberwia^  xxf  goods  which  abe  holds  us  ^Keculirix ;  fer 
no  b^eifit  eoiild  aecrue  to  him,  in  fihat  case;  ibr  thej  gD 
to  the  next  of  kin  ef  the  wife's  testator.  It  seeras  to  me, 
that 'the  soundness  of  .this  doctrine,  as  expressed  in  the 
first  elauae,  is  very  qnestioaable ;  for  the  husband's  df^, 
{Secured  1^  the  statute,  is  no  o&er  than  the  right  of  a 
statute  residuary  legatee,  after  debts  ai«  fttid.  If  these 
be  no  will,  it  certainly  is  not  a  marital  right  at  common 
law. 

If  the  wife,  before  manriage,  commHs  a  denoiteariii  the  q^  ^^  ^^^ 
hu^and,  during  the  coverture,  is  liable.    If  the  demsUmt  Moor,  761. 
were  oonmiitted  after  marriage,  by  hudband  and  wife,  it 
would  be  natural  to  suppose  that  the  husband  would  be 
liable,  after  the  death  of  the  wife ;  but  we  are  taught  that  ^     ^     .  ^ 
he  would  not,  unless  judgment  had  been  obtained  against  2  Ver.  lis. 
both,  during  die  covertore.  ®*^'  ^^' 

Where  a  recovery  is  by  husband  and  wife,  in  right  of 
his  %yife  as  executrix,  and  the  wife  dies,  nothing  survives 
to  the  husband ;  for  the  judgment  belongs  to  the  admin- 
i^ator,  de  bonis  non,  of  her  testator* 

The  authorities,  as  to  her  power  over  the  property, 
a^ear  to  me  to  be  wholly  irreconcileable.  It  is  stated, 
m  the  Office  of  Executors,  294,  that  a  femme  coverte  may 
administer,  with  the  consent  of  her  husband :  in  the  same 
book,  293,  that  refu!^l  by  the  husband  that  she  should 
administer,  is  of  no  avail.  It  is  aho  stated,  in  Perkins' 
Grant,  7,  that  a  femme  coverte  executrix  may  administer 
without  her  husband.  It  is  kid  down  in  2  Wms.  Abr. 
Si  9,  in  a  case  from  H.  Bl.  334,  that  a  femme  coverte 
may  act  in  auter  droitj  as  executrix,  without  her  husband; 

B2 
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and  the  court  seems  to  recognize  the  doctrine,  th&t  she 
nay  administer  and  prove  the  will,  notwithstanding  the 
refusal  of  the  husband.  On  the  ether  hand,  we  find  it 
laid  down  in  Off.  Ex.  297,  that  a  wife,  without  her  hus- 
band,  cannot  dispose  of  the  testator's  goods,  nor  release  a 
debt,  without  payment.  This  seems  to  imply,  indeed, 
that  she  can,  where  there  is  a  payment.  In  Off.  Ex.  ,203, 
it  is  laid  down  as  good  law,  that  the  wife  could  not  take 
upon  her  administratorship,  withoat  the  consent  of  her 
biuband.  In  3  Wilaon,  277,  we  find  the  doctrine,  that  the 
wife  cannot  administer  without  the  consent  of  the  bus- 
baod,  ^ 


s; 
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^diiy  celebrating  a  Marriage;  andoftheJSge  to  eantraet 

a  Marriage, 

All  well  regulated  governments  require  tbat  the  con- 
tract, betwixt  the  sexes  to  marry,  should  be  duly  celebra- 
ted; and,  until  there  has  been  a  celebration  of  the  mar- 
riage, there  is  not,  in  point  of  law,  a  husband  possessed 
of  any  marital  rights,  or  a  wife,  who  is  entitled  to  the 
privileges  of  a  wife :  That  is,  if  A  and  B  agree  to  marry, 
but  never  do,  although  they  live  together  as  man  and 
wife,  A  gains  no  right  to  the  person  or  property  of  B ; 
neither  would  B,  on  the  death  of  A,  be  entitled  to  dower, 
or  any  advantages  in  A's  estate. 

Previous  to  the  reformation,  the  business  of  celebrating 
marriages,  had  fallen  into  the  hands  of  the  clergy,  <ttnder 
the  idea  that  marriage  was  a  sacrament;  the  mans^ing  of 
which'  exclusively  belonged  to  ecclesiastics.  At  the  re* 
formation,  the  doctrine  that  marriage  was  a  sacrament, 
was  considered  by  the  reformers,  not  ^ell  founded ;  but 
the  clergy  of  the  church  of  England,  continued,  as  offi* 
cers,  to  celebrate  marriages.  It  is  plain,  they  could  not 
do  it  by  virtue  of  their  clerical  character,  as  tliey  preach- 
ed the  gospel,  and  administered  the  sacraments :  but,  be- 
ing undisturbed  in  this  practice,  sanctioned  by  con^t&nt 
usage,  it  was  considered  the  common  law  of  the  land, 
that  a  marriage  could  be  duly  celebrated  by  those,  only, 
who  were  i9f/ra  sacros  ordine&:  and  thus  it  remained,  until 
the  establishment  of  the  commonwealth  in  England,  when 
parliament  enacted  a  statute,  declaring  tbat  marriages 
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diould'be  celebrated  by  a' justice  of  peace.  At  the  res* 
toration  of  kingly  gbtemment,  tinder  the  reign  of  Car; 
n.  the  clergy  were  restored  to  their  oiBce  of  celebrating 
marriages ;  and,  by  26  George  II.  a  statute  was  passed, 
regulating  this  subject,  in  which  it  was  enacted,  that  all 
marriages,  had  contrary  to  the  requirement  of  this  stat- 
ute, were  absolutely  roid,  to  all  intents  ^d  purposes,  with 
some  particular  exceptions. 

There  is  nothing  in  the  nature  of  a  marriage  contract, 
Aat  is  more  sacred  than  that  of  other  contracts,  that  re- 
quires th^  interpositioti  of  a  person  in  holy  orders,  ^r  that 
it  should  be  dcilemnized  in  a  church.  Every  idea  of  this 
kind,  entertained  by  any  person,  has  arisen  wholly  frofln 
the  usurpation  of  the  church  of  Rome,  on  the  rights  «f 
the  citilian.  She  claimed  the  absolute  control  of  maf^ 
tiageSj  on  the  ground  that  marriage  was  a  saeramest,  sudl 
belonged  wholly  to  the  management  of  the  cletgy.  Th« 
^emnielttion  of  marriage  by  a  clergyman,  wad  a  thing 
never  heard  of  among  primitive  Christians,  until  Pope 
Innodeilt  III.  ordered  it  otherwise.  The  only  cenemony 
16  pi^actise  among  them,  was,  for  the  man  to  go  to  the 
hbnse.  where  the  woman  dwelt,  and,  in  the  presence  of 
witnesses,  to  le^d  her  away  to  bis  own  house.  It  is  a 
mere  civil  transaction,  to  be  solemnized  in  sudh  a  man* 
ner  as  the  legislature  shall  direct,  whetiier  by  a  clergy- 
man, or  any  other  person.    Moor,  170. 

In  Cortnecticut,  there  k  a  statute  regulating  marriages; 
find,  by  that  statute,  marriages  are  to  be  celebrated  by  a 
clergyman,  in  that  county  in  which  he  is  settM.  He 
has  no  moj^e  authority  to  maity  out  of  his  disldct,  thm 
any  other  person.  A  marriage  may  also  be  celebrated 
by  a  justice  of  the  peace,  in  the  county  m  which  he  livees 
knd  by  the  governor,  senators  and  jndges  of -the  superior 
court,  throughout  the  state;  and  the  statute  directs,  that 
the  intentions  of  marriage  shall  be  published,  and  consei^ 
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tiX  purents  bad,  before  any  person  sball  celebrate  a  mar- 
riage, inflicting  a  penaky  on  those  who  disobey  this  reg^* 
ttlalion.     A  questkm  has  arisen,  Tespectii^  which  there 
seeins  to  be  sittch  difference  of  opinion.     Whether  a 
marriage,  cdebiated  by  a  person  not  qualified  by  statute, 
is  iroid;  and  the  issue  of  such  marriage  bastards.     It  is 
'O&t  contended,  but  that  the  person  so  celebrating,  is  lia- 
ble to  a  punishment,  for  disobedience  of  the  statute ;  that 
is  to  say,  if  a  clergyman  should  celebrate  a  marriage  in  a 
different  county  than  that  in  which  he  is  settled,  he  would 
be  liable  to  a  prosecution.      But  would  it  be  void  ?      I 
would  remark,  that  being  a  clergyman,  gives  him  no  au* 
tiiorily  to  marry,  in  a  county  where  he  is  not  a  settled 
flnnister.    He  has  no  better  ri^t  to  marry  there,  than  a 
etinstable,  or  any  other  man.  There  can  be  no  doubt,  that 
the  express  words  of  the  statute  of  Cfeorge  II,  has  render*' 
#d  those  marriages,  not  celebmted  as  that  statute  directs, 
void.      But  I  apprehend  that  by  the  provisions  of  the 
eommon  law,  marriages,  «^hough  celebrated  by  a  person 
not  qualified  by  law,  or  in  a  manner  forbidden  by  law,  are 
vidid.      The  conduct  of  the  parties  conoemecl,  baa  vev^ 
dered  them  obnoxious  to  the  penalties  of  the  law;  but 
watk  singular  conduct,  is  not  a  ground  for  impeaching  the 
i^atidity  of -tl^e  marriage.    UntU  Ihe  civil  wars,  during  the 
re^  of  Car.  I,  nothing  can  be  found  on  this  subject — 
For  until  that  period,  it  bad  not  b^n  supposed,  that  any 
person  but  one  in  h^riy  orders,  could  celebrate  a  mairis^. 
Tbe  mode  of  pleading,  was  per  presbyterum  m  $acris  or^ 
MuibmKomiitiaum.      Ailer  this  period,  and  before  tbe 
statute  of  George  II,  several  cases  may  be  foimd,  which 
will  cast  light  on  this  subject.  During  the  commonwealth, 
the  power  of  celebrating  marriages,  was  given  to  justi-^ 
ces  of.  the  peace.    And  they  were  the  only  officers  whom 
the  hiw  recognized,  as  possessing  authority  to  many. — 
Yet,  4iuring  tbe  existence  of  this  law,  it  was  determined 
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^QM  a  marriage  celeluated  by  one  in  holjr  orders,  thou^^ 
not  a  justice  of  tbe  peace,  mm  valid.  After  the  restora^ 
tion,  the  power  of  cekbrating  marrii^s,  was  committed 
exclusively  to  the  clei^  of  the  church  of  England.  And 
yet,  we  find  tibe  court  of  king^s  bench  issuing  a  prohibi- 
tion to  the  spiritnuLl  court,  because  the  validity  of  a  mar- 
riage had  in  die  face  of  a  separate  congregation,  was 
questioned  in  said  court.  So,  too,  we  find  that  a  mar* 
nage  by  a  preacher  in  a  separate  congregation,  who  was 
a^layman,  was  recognized  as  valid ;  for,  on  the  death  of 
Ae  husband,  the  wife  and  childr^K  wereadmitte(|  to  thek 
distribitive  idmres.  If  the  ciarriage  bad  been  a  nullily, 
no  such  distribution  could  have  been  nmde.  For  the 
children  would  not  have  had  a  right  to  tbe  estate  of 
the  dec^uied,  beifig  bastards.  So,  too,  we  find  that 
auch  an  husband  and  such  a  wife,  may  sue  for  a  dabi 
due  to  her  before  .marriage*  If  the  iiiarriage  had  been  ^ 
mdlity,  thedaw  wo«U  not  have  endured  that  the^retendr 
ad  husband  shoukl  have  joiii^d  in  a  suit  mth  his  pretend* 
ed  wife,  as  her  busbaad. 

We  find)  also,  that  a  mmrngi^  by  a  pofHsh  priest  wa» 
held  valid ;  and  thkt  in  tlie  strangnst  possible  case,  the 
ease  was,  that  a  man  had  been  married  by  a  popish  priest, 
who,  by  law,  had  no  authority,  to  marry.  !I^  person,  m 
married,  during  theiile  of  his  wife,  married  again.  Tim 
matter  was  brought  blrfore  ihe  ecelesialical  court,  and  the 
second  marriage  was  annulled,  upon  tbe  principle^  tbgit 
the  first  marriage  was  valid.  After  the  marriage  was  ii^y 
nulled,  he  wm  informed  against  before  a  comnMm  law 
court  of  crimmal  jurisdiction,  for  bigamy,  and  convicted. 
This  seems  to  me,  irrefragable  proof,  that  the  common 
law  did  not  consider  a  marriage,  celebrated  irregukriy. 
Com.  Dig.  fts  void.  And  surely  it  would  be  very  inconvenient,. and 
often  extremely  unjust  to  an  innocent  iamily,  to  tres^  sucb 
marriages  as  voii},  in  a  country  like  ours,  where  many 
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mamages  sre  celebrated  in  a  mioiner  different  from  die 
mode  prescribed  by  law ;  and  this  is  not  done  from  a  re* 
belK<W9  spirit,  in  opposition  to  the  laws;  but  arises  from 
eoBsciencious  scruples;  erroneous  indeed,  but  honest. 

In  debt,  on  bond  by  husband  and  wife,  given  to  the 
wife  when  sole,  the  defendant  plead  that  there  was  no  le- 
gal  marrit^e.  But  it  appeared  in  pleading,  that  there 
had  been  a  marriage,  though  not  according  to  law ;  it 
was  holden,  that  the  plaintiff  should  recover.  In  2  Salk.  *  ®***  *^* 
the  same  law  was  recognized  in  an  action  of  assault  and 
battery  by  husband  and  wife,  for  a  battery  of  the  wife.— 
So,  also,  in  Comb.  473,  an  action  of  trespass  was  mai»* 
tained,  for  taking  away  such  a  wife. 

I  discover  nothing  in  our  statute,  similar  to  the  decla- 
ration in  the  statute  of  George  IL ;  that  marriages  which 
are  undidy  celebrated,  shall  be  void,  to  all  intents  and 
purposes.  And  aMiough  it  it  is  strenuously  urged,  that 
if  a  marriage  is  had  in  any  other  maimer  than  that  pre- 
scribed by  the  statute,  it  is  void ;  yet,  1  never  heard  it  ur- 
ged, that  if  a  marriage  took  place,  although  there  was  no 
publishment,  or  consent  of  parents,  that  this  marriage  was 
void.  And  yet,  the  statute  expressly  forbids  the  clergy^ 
man  or  mapstrate  to  celebrate  a  marriage,  unless  publidif* 
ment  has  been  made,  and  consult  of  parents  giveor  If 
the  prohibition,  in  the  one  ease,  render  the  marriage 
v^d,  why  not  in  the  other  case.  For  the  clergyman  and 
magistrate  are  as  much  pn^ibited  to  marry,  where  there 
is  jio  publishment  and  consent  of  parents,  as  others  are^ 
who  are  not  clergymen  or  magistrates.  I  know  it  has 
been  said,  that  in  the  one  ease  there  is  a  penalty  affixed, 
and  in  the  other  there  is  none.  I  do. not  perceive  the 
force  of  this  reasoning:  Surely,  punishment  can  never 
legalize  the  offence  committed:  unless  we  suppose  the 
object  of  the  statute  was,  to  dlow  clergymen  to  marry 
without  publishment  or  consent,  provided  be  would  pay 
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the  peoftltf.  That  was  nol  the  desi^  of  thie  -sttluie.*-*- 
The  mmifest  mtetttion  was,  to  prevent  the  tifiei^e ;  and 
in  case  it  was  commitleci,  to  ^oniah  it.  But,  suppowg 
the  puotafament  of  the  eienee  could  le^jybe  ibe  mwtr 
ri^ge,  where  there  is  no  fmhUsbment  or  consent :  I  ap- 
fNrehend. that  this  idea,  if  it  be  correct,  would  reivler  « 
»arriage  by  a  person  not  qualt&ed^  vijid.  F«r,ahiM>«gh 
there  is  no  penary  .affixed  in  the  paragn^hi/or  t^  boreaicli 
of  that  statute,  yet,  to  disobey  >tbe  salutary  regulations  ^f 
astalute,  and  to  do  that  which  the  staluibe  forbids^  i&  a 
misdemeanor;  and  punishable  as  sudx,  by  die  coaaiaiw 
law. 

The  age  when  persons  are  liable  to  contract  marriage, 
is,  in  males,  fourteen^  in  females,  twelve.  Minors  «9ay, 
indeed,  many  at  any  age ;  but  the  validity  of  the  mar- 
dage,  depends  upon  the  parties  agreeing  to  it,  at  the  age 
of  twelve  in  females,  and  fourteen  in  males*  As  long  as 
^e  privilege  of  disagreement  exists  with  one  party,  so 
long  it  does  with  the  other,  altbou^  of  greater  age«***- 

6  Co  2t.       As  if  the  male  be  sixteen,  and  the  female  eleven ;  as  jlie 

7  do.  43.      .}iag  a  right  to  <tisagree  to  the  marriage  at  twelve^  so  witi 
340,     *      he  have  the  same  privilege,  although  he  is  at  that  time 

Co.  Lit.  38.    seventeen. 

A  wife  csmot  be  endowed,  uatil  she  is  moe  jreafs  eif 
age*  And  the  reason  given,  why  she  can  be  endowed  sA 
that  tender  age,  is  a  very  singular  one.  If  the  wife  of  a  mi-* 
nor,  which  minor  is  under  the  age  of  fourteen,  should 
have  a  child,  it  will  be  a  bastard. 

I  have  never  heard  in  this  state,  of  any  marriage,  when 
the  persons  married,  bad  not  arri^  to  the  age  of  dis* 
cretion.  And  I  think  it  probable,  that  such  prematore 
marriages  would  never  receive  any  sanction  frcnn  our 
courts.  Such  a  contract,  I  apprehend  is  void,  upon  the 
principle,  that  it  is  a  contract  against  sound  policy ;  and 
contra  bonos  mores. 
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Wh^Aer  a  marriagey  regalarly  soletnmaBed,  which  was 
obtained  by  duress  of  the  femme,  was  void  or  not,  has 
been  the  subject  of  very  discoidant  opinions*  See  Vi- 
ner's  Abr.  35th  page,  and  the  authorities  there  cited. 

It  is  difficult  to  conceive,  why  a  contract,  confessed  to 
be  the  most  important  that  can  be  entered  into,  should 
be  valid  when  obtained  by  duress,  when  all  other  con- 
tracts obtained  by  duress,  are  void.  It  was  an  offence  at 
common  law,  forcibly  to  take  away  a  woman,  and  to  mar- 
ry her.  By  various  statutes  in  England,  it  is  made  felo- 
ny so  ^  marry  a.  wiMnan  of  substance.  It  b  <fifteuit  to 
conceive,  that  such  a  marriage  couU  ever  have  been 
deemed  valid.  For  the  case  itself  preohides  the  idea  of 
coiitra^t,  which  is  essential  to  render  a  marriage  valid. — 
But  the  admission '  as  a  witness,  of  such  a  wife,  against 
such  an  husband,  is  conclusive 'proof,  that  such  marriage 
is  v^id.   1  Hale,  661.  State  Trials,  455. 

The  authorities  also  teach  us,  that  a  marriage  by  an  id- 
eot,  is  valid ;  and  asrign  as  a  reason  why  it  should  be  so^ 
^^t  an  ideot  can  consent  to  marriagie.  If  his  consent  to 
this  Contract  binds  him,  why  is  he  not  bound  by  all  other 
contr^ts  to  which  he  consents.^  If  his  want  of  under- 
standing be  such,  that  he  ought  not  to  be  bound  by  otber 
Contracts,  neither  ought  he- to  be  bound  by  his  contract  of 
marriage* 
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Of  hax^  and  Utdaufid  Marriages.     Cf  Divorces  anef 

From  the  slatate  32  Hetiry  VlII,  we  are  to  learn  who 
may  iotemmny.  That  statute  declares  that  no  prohibit 
tion,  God's  law  excepted,  shall  impeach  any  marriage 
without  IJbe  Levitical  degrees.  This  statute  amounts  to 
a  declaration^  that  a  marrii^e  betwixt  the  parties  who  are 
so  nearly  related  as  to  be  within  .the  Levitical  d^reos  of 
kindred,,  is  not  »  valid  maraage.  So,  too^  all  marriages 
forbidden  by  the.  law  of  God,  are  invalid.  Bet  what  marr 
riage  is  tbere  forbidden,  the  statute  does  not  inform.  So 
that  it  is  imly  fit>m  the  adjudications  of  courts,  that  wc 
can  leam  what  marriages  wte  considered  as  forbidden  by 
the  law  of  God,  to  wfaidi  that  statute  alludes.  Tbe  courts 
have  deterfiiined^  that  the  mamages  forbidden  by  that 
statute,  are  the  Ibllowii^.  '1st.  A  second  marriage, 
where  there  has  been  a  prior  marriage  to  another  person, 
who  is  then  dive.  2d.  Where^  there  has^be^n  a  prior 
contract.  And  3d,  Where  there  is  imbecili^.  .  Who- 
ever a  marriage  is  invalid,  by  reason  of  any  of  the  caus- 
es mentioned,  they  are  considered  as  husbactd  and  wife, 
until  divorced ;  except  in  the  case  pf  a  second  majS^age, 
where  there  has  been  a  prior  marriage  to  another  person, 
who  is  then  alive'.  In  thk  case,  the  second  marriage  is 
considered  as  ab^ollitely  void,  and  there  is  no  neces^ty 
of  a  divorce ;  and  die  parties  are  not  considered  as  hus- 
band and  wife  de  facto.  Relationship  by  affinity,  is  as 
mu6h  co(nsidered  within  the  Levitical  dqgrees^  as  by  cob- 
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vanguiftitf  .  The  husband  is  related  to  all  the  blood  rda* 
tions  of  the^wife ;  and  so  the  wife,  to  those  .of  the  hus- 
band. But  the  bloed  relations  of  the  husband  are  not 
related  to  the  blood  relations  of  the  wife.  So  that  John 
and  Samuel  Stiles,  two  brothers,  may  marry  Sally  and 
Betsey  Rowe,  two  sisters.  Or,  if  J.  S.  should  marry 
PoUy  Camp ;  and  SaHy  Stiles,  his  sister,  shoidd  marry 
Thomas  Jones ;  and  John  and  Sally  should  both  die ; 
Thomas  and  Polly  might  intermarry.  From  a  great  va- 
riety of  cases,  in  which  it  has  been  adjudged  that  the  re- 
laitionslnp  was  within  the  Levitical  degrees,  and  also  that 
it  was-  without,  it  may  be  fairly  inferred^  that  all  mar* 
riages  related  in  the  ascending  or  descending  ]iiie,.a2«  Sot^ 
bidden.  That  in  the  collateral  line,  computii^  by  the 
civil  law,  the  prohibition  does  not  extend  beyofid*the' third 
degree  of  kindred.  This  computation  is  made,  by  be- 
ginning witii  (me  of  the  parties,  and  ^counting  up  in  the 
afiCendiBg^ne,  one  for  each  ancestor,  uirtil  you  come  to 
the  common  ancestor  of  both  parties;  theiv  counting 
d^wn,  through  the  apcestor  of  the  other  party,  until  you 
reach  the  party^  And  if  it  be  found  that  the  number  of 
degrees  exceed  three,  the  parties  may  marry,  as  not  be* 
ing  within  the  Levitical  degrees.  For  instance,  John 
Stiles  marries  Ann  Stiles,  daughter  of  his  brother  Thom- 
as. Is  ithe  ^marriage  valid  f  Try  it  by  the  4rule  laid  down ; 
frmn  J.  Stiles  to  his  father  Reuben  is  one  degree;  Reu- 
ben is  the  common  ancestor  otJdan  Stiles  and  Ann; 
beinjg  the  father  of  John,  esd  grandiather  of  Ann.  Count 
down,  then,  from  Reuben  to  Thomas,  the  father  of  Ann, 
which  is  two  degrees;  from  Thomas  to  Ann,  which  is 
three  degrees.  Of  course,  the  marriage  is  invalid;  the 
parties  being  in  the  third  degree.  Suppose  Charles  Stiles 
should  marry  Polly  Stiles :  Charles  was  the  son  of  John, 
and  PoUy  was  the  dailghter  of  Thomas :  make  the  same 
trial  as  before.  From  CMrles  to  John  is  one ;  from  John 
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to  Renbett  Ss  two ;  Reilben  is  tbe  eosmion  ancestor  efr  both 

Charles  ami  PoUy ;  count  4own,  then,  to  Thomas,  the 

Com.  Dig.      &dier  of  PoHy,  whkh  is  tlu*ee;  from  Thomas  to  Polly  is 

^^^'  four.    The  mairiige  is  valid,  for  the  reklioiidiip  is  in  the 

fourth  degree. 

It  has  be«n  determined,  that  a  marriage  with  an  ille* 
gittmate  relation  in  tbi  4same  degree,  is  invalid*  This  is 
repugnant  Jo  the  principles  of  the  common  law,  which 
recognizes  no  rektiondiip,  whiob  the  illegitimaJte  bears  to 
any  person  but  his  own  issue.  To  marry  a  wife's  sister^ 
•  w^  foAidden  by  statute,  but  not  by  the  Lievitieal  1^ 
unless  ^  marriage  was  had  during  the  life  time  of  the 
^  wife.  Polygamy,  among  tbe  Jews,  was  in  constant  prac*- 
tice  among  the  best  men,  who  were  distinguii^ed  lor  pi- 
ety. 2  Vent.  17.  And  this  pra<^tice  is  not  eondeBuoedby 
the  leered  writers. 

I  apprehend,  that  precontract  is  not  now  oooaidered  as 
rendering  a  mairiage  null.  In  case  of  imbecility,  it  mui^ 
be  snch  as  attended  the  party  previous  to  the  marriage,  ta 
render  it  invalid^  and  not  that  which  by  accident,  mis- 
fortune, or  infirmity  ^rose  afterwards.  Such  marriages 
may  be  dissolved  by.  a  sentence  of  divorce  in  the  spiritual 
courts;  and  the  divorce  m these  cases,  is  amnado  ma^4* 
mofdi  $  by  which  the  issue  are  bastardized.  Althoi^h  tha 
law  considers  such  marriages  as  good,  until  there  is  a 
sentence  of  divorce ;  yet  tlie  divorce  proceeds  upon  the 

\  r^''fl«^^'    P^"^*'^  *^^*  ^^  marriage  is  void  ah  initio;  and  when  sen- 

Carth.  271.  tence  is  rendered,  the  marriage  is  considered  as  void  ab  t»- 
itio.  But,  if  the  husband  or  wife  had  died  before  sen- 
tence of  divorce,  the  marriage  could  not  have  beeai  im* 
peachcfd.  It  will  be  remembered,  that  whenever  a  di- 
vorce is  a  vinado  matrimonii^  it  is  for  some  cause  which 

Co.  Lit.  M5.      ,  ^  J     ,      .    .r  ^ _. 

I  Salt.  171.    existed  prior  to  the  marPiage. 

The  spiritual  Courts  have  power,  aho,  to  divorce  for 
causes  supervenient  to  tbe  marriage  j  but  tbe  ^tvcNrce,  in 


BARON  AND  FEaOfE*  ~    206 

iU6h  caaes,  is  onljr « iMma  et  lAoro.    This  o|>eirates  Co 

separate  hasband  and  vnk^  but  does  not  dissolye  the  mar** 

liage ;  and  the  parlies,  after  such  divorce,  cannot  many^ 

whilst  both  parties  are  living.    Neither  does  it  deprive 

the  husband  of  any  marital  right,  as  it  ^respects  her  pro-Cro.Car.4Sfi. 

perty.  He  is  entitled  to  the  usufruct  of  her  real  property  • 

tod  if  a  lesgacy  is  bequeathed  to  her,  it  belongs  to  him. 

It  is  true,  however,  that  when  a  husband  has  attempted 

to  sell  a  term  for  years,  which  he  had  in  right  of  his  wife,  i^^q,.^  ^^y 

eqnky  has  granted  an  injunction.  Cro.  Car.  465. 

.When  .there  is  a  div<Mrce,  a  mensa  €t  ihoro^  alimony  is 
allowed  to  the  wife.  If  she  be  iiyured  in  her  chaiteter 
or  person,  she  may  sue  without  her  husband,  and  reco- 
ver; and  the  husband  cannot  release  the  costs,  although 
he  is  entitled  to  all  the  property  which  comes  to  her, 
except  what  she  obtains  by  her  personal  industry; 
yet  he  cannot  release  the  costs,  in  such  case,  because 
they  come  in  lieu  of  what  she  spent  out  of  her  alimony, 
which  is  properly  lier  own.    3  Bula.  364.  Roll.  Abr.  343. 

The  causes,  for  which  a  divorce,  a  mensa  et  th^o^ 
may  be  obtakied,  are  adultery,  crusty,  and  a  well  ground- 
^d  fear  of  bodily  hurt.  The  ecclesiastical  courts  are 
vested  with  power  to  compel  the  husband  to  allow  the 
wife  maintaiance,  which  is  called  alimony;  and,  to  re- 
cover thb,  she  can  maintain  a  suit  against  her  husband. 
In  cases  of  divorce,  emeiua  et  thorOf  the  issue  are  not  ca.  Can.  44. 
bastardized.  I>o-   ^64. 

Notwithstanding  the  spiritual  courts  cannot  divorce,  q^,  L2(,  ^5, 
for  supervenient  causes,  a  vinculo  matrimoMif  this  is| 
sometimes^  done  by  an  act  of  parliament. 

The  law  respecting  divorces,,  in  the  state  of  Connecti- 
cut, is  a  very  diferent  system  from  the  English  system. 
The  superior  court  of  this  state  is  vested  with  power  to 
divorce,  in  four  cases,  via.  j&audulent  contract,  adultery, 
wilfid  absence  £or  tbref  years,  in  a  total  neglect  of  all 
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eenjugal  duties,  and  €even  yem  absence,  unheard  of*  im 
tibe  last  ease,  however,  it  has  been  hdlden,  that  it  was  not 
secessaiy  that  a  divorce  shouid  be  had,  to  entitle  the  par- 
ty  to  marry  again;  the  law  proceedkig  upon  the  ground)' 
that  the  person  so  net  heard  of,  for  seven  years,  is  deadJ 

The  construction  of  the  term,  fraudulent  contract,  haar, 
by  a  decision  of  the  lat6  court  of  errors,  been  restricted 
to  hxetj  narrow  compass;  and  that  only  one  spec^iea  of 
fraud  k  meant  to  be  the  cause  of  a  divorce,  to  wit,  imbe- 
cility, which  is  no  where  mentioned  as  a  cause  of  divorce 
in  our  statute.  The  practice  of  the  superior  court,  before 
this  decision,  was  very  d^erent  from  this.  True,  indeed, 
they  granted  cUvoroes  for  imbecility,  on  the  ground  of 
fraud;  but  they  also  granted  divorces,  where  the  fi^a;dd 
was  such  as  would  vitiate  other  contracts^  *  Certainly,  if 
nothing  more  was  meant  by  the  term,  fritudulent  contract, 
than  imbecility,  it  is  a  very  awkward  eitpression,  to  eon^-' 
vey  that  precise,  definite  idea,  which  is  affixed  to  the 
term  imbecility.  If  the  legislature  meant  to  convey  the 
same  idea,  by  the  term  which  it  ordinarily  imports,  I  ap- 
pvehend  it  was  a  very  natural  provision.  If  it  be  founded 
in  justice,  that  contracts  which  respect  ordinary  matters, 
should  be  treated  as  void,  when  obtained  by  fraudulent 
practices,  why  then  should  a  contract,  the  most  impoi^ant 
that  can  be  entered  into,  be  deemed  inviolable,  when  ob- 
tained by  such^fraudoleirt  practices? 

A  man,  by  the  foulest  fraud,  gets  into  possession  of  the 
property  of  his  neighbour.  By  a  contract  thus  basely 
obtained,  it  not  only  renders  the  contract  void,  but,  in 
many  instances,  is  a  felony.  The  common  s^ise  of  man- 
kind  must  revolt  at  the  idea^  that,  when  a  man,  by  the 
same  abominable  fraud,  obtained  the  person  of  an  amiable 
woman,  and  her  property,  tbat  the  law  should  protect 
such  contract,  and  g^ve  it  the  same  efficacy  as  if  fairly 
obtained.    The  truth  is,  that  a  contract  which  is  obtained 
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by  fraud,  is,  in  point  ^  of  law,  no  contract  The  fraud  blots 
out  of  existence  whatever  semblaace  of  a  contract  there 
mightihave  been.  A  marriege,  procpired  without  a  con- 
tract, can  never  be  deemed  vaUd.  There  is  no  more 
reaiBon  for  sanctioning  a  marriage  procured  by  iraud,  than 
one  procured  by  force  and  violence:  The  consent  is 
as  totally  wanting,  in  the  view  of  the  law,  in  the  former, 
as  in  the  latter  case.  The  true  point  of  lig^t  in  which 
this  ought  to  be  viewed,  I  apprehend,  is,  that  the  marriage 
was  void,  ab  mUio  ;  but  it  is  necessary  to  have  a  divorce 
by  the  court,  ^ce  the  marriage  has  been  celebrated,  that 
all  concerned  may  be  apprised  that  such  marriage  has  no 
effect*  Upon  the  same  principle  that  chancery  decrees 
eontracts,  unfiprly  obtained,  void,  all  the  apprehension 
that  is  created  in  the  mind  of  conscientious  men,  of  the 
illegaUty  of .  separating  husband  and  wife»  is  dissipated. 
If  this  view  be  correct,  for  they  never  were  husband  and 
wife,  one  essential  ingredient  to  the  contract  is  wanting^ 
vis;*  consent. 

In  the  case  of  adultery,  it  may  be  proper  to  remark, 
diat  it  is  the  adultery  known  to  the  common  law,  as  mn 
derstood  in  the  spiritual  courts  in  Eng^d,  which  furnish- 
es cause  for  divorce ;  which  is,  where  a  married  person 
has4Ui^it  commerce  with,  any  person.  It  is  not  mate-, 
rial  whether  the  p^son  with  whom  the  offence  be  com- 
mitted, is  single  or  married ;  wfaicJi  is  a  more  extensive 
ofieocethan  the  adultery  pimished  by  our  statute,  which 
does  not  punish  the  offence  of  illicit  commerce  as  adul- 
tery, unless  committed  by  or  with  a  married  woman. 
When  a  divorce  takes  place  for  this  oSfnce,  the  wife  is, 
on  the  death  of  the  husband,  entitled  to  her  dower,  if 
her  husband  be  the  fieiulty  party.  * 

In  the  ^use  of  three  years  wilful  absence,  it  has  been 
held,  that  if  a  husband  turns  his  wife  out  of  doors,  and  so 
abuses  her,  that,  she  cannot  live  with  hioi  safely,  aad  she 


208  BARON  AND  FEMME. 

ctepftTts  £ro&i  him ;  that  this  is  not  a  wilful  absence  on  her 
part,  but  that  it  is  so  on  his. 

In  all  the  cases,  in  which  the  soperior  court  in  this 
srtate  have  jurisdiction  in  matters  of  divorce,  the  divorce 
is  a  vmctdo  matrimomi;  and  in  none  of  them  is  the  issue 
bastardized.  The  court,  when  they  divorce,  on  account 
of  the  fault  of  the  husband,  hath  power  to  assign  to  the 
wife  for  ever,  part  of  the  husband's  estate,  not  exceeding 
one  third,  whether  it  is  real  or  personal  property.  This 
is  done  when  personal  property  is  assigned,  by  making 
out  a  schedule  of  the  property,  ^ecially;  and  the  court 
decrees  that  such  particular,  articles  shall  belong  to  the 
wife ;.  and  this  decree  vests  in  the  wife  an  indefeasible 
'  property  in  such  articles.    If  the  husband's  estate  be  in 

money,  so  that  there  can  be-  no  specific  assignment,^  the 
court  ascertain  the  amount  of  the  property  in  the  best 
manner  they  can,  and  then  decree  that  the  husband  pay 
the  wife  such  a  sum,  aiid,  on  failure,  lay  him  under  a 
penalty,  which  penalty  will  be  recovered  in  the  eomnion 
law  courts,  and  is  not  liable  to  be  lessened  by  any  decree 
in  chancery.  If  sufficient  personal  property  cannot  be 
found,  the  court  assigns  some  particular  piece  or  pieces 
of  real  property,  belonging  to  the  husband,  by  metes  and 
bounds;  which  assignment  vests  a  fee  simple  of  such  lands 
in  the  wife,  which  no  way  affects  the  right  of  dower  in 
the  innocent  wife.  In  the  case  of  adultery,  the  first  is 
given  to  her,  for  her  maintensince  during  the  life  of  her 
husband;  and  the  latter  is  expressly  allowed  to  her  by 
statute. 

Marriages  within  the  Levitieal  degrees  are  prohibited 
by  our  law,  and  are,  indeed,  absolutely  void;  the  issue  of 
which  marriages  are  illegitimate,  without  the  intervention 
of  a  divorce.  A  divorce  is  never  had  in  sueh  a  case ;  the 
statute  having,  in  express  terms,  rendered  it  impossible, 
that  persons,  related  within  the  Levitieal  degrees,  should 
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-kxt^nMrry;  There  is  one  exception'  made  hj  tlie  statafe: 
Tbe  husband  may  many  the  sister  of  his  deceased  wife. 

When^er  any  other- cause  for  a  divorce,  than  those 
bdbre  mentioned,  emists,  application  is  to  be  made  to  the 
legisfaiture ;  and  it  is  no  uncommon  Aing  for  them  to  £- 
fioree  for  cmehy,  and  a  well  grounded  fear  of  life,  limb, 
or  some  great  bodily  hurt.  The  legislature  divorce  a 
vmetdo  mairimanUy  or  a  mema  et  tharo,  as  they  judge 
most  proper.  They,  ako,  when  they  deem  it  proper,  al- 
low the  wife  alimony. 

When  alimony  is  given  to  the-  divorced  wife,  it  does 
not  afiSsct  creditors ;  but  the  husband  is  personally  liable.    . 

When  a  wife  is  separated  from  her  husband,  on  account  2  Show.  sss. 
of  his  cruelty,  chancery  will  decree  alimony.  q^  ^^  2S!. 

In  England,  when  there  is  a  divorce  for  the  cause  of 
adultery,  it  is  only  a  divorce,  a  mensa  et  ihoro;  and  neither 
the  rights  of  .the  husband  or  wife,  as  it  respects  property, 
except  only  such  as  is  acquired  by  the  personal  services 
of  the  wife,  are  affected  by  it ;  and  the  wife  shall  be  enti-  q^  ^jit  IS. 
lied  to  her  dower. 

In  Connecticut,  such  divorce  is  a  vinculo  nuxtrknonii ; 
and  all  the  consequences  of  divorce  take  place,  except 
that  the  issue  are  not  bastardized;  and  the  wife,  being  the 
innooent  party,  is  entitled  to  dower. 

In  England,  it  has  been  holden,  that,  in  case  of  a  di- 
vorce, a  vinculo  vuUrimoniii  which  proceeds  upon  the 
ground  that  there  never  bad  been  a  lawful  marriage ;  if 
the  husband  were  indebted  to  the  wife,  before  the  di- 
vorce, he  is  still  debtor;  and  all  the  property  which  he 
received  with  her,  belongs  to  the  wife :  yet,  if  this  pro- 
perty have  been  by  the  husband  conveyed,  bona  fide^  to 
others,  the  rights  of  such  third  persons  are  not  affected. 

In  England,  where  there  is  a  divorce,  a  vinculo  matrix 
monii^  the  wife  cannot  be  endowed ;  for,  in  that  country, 
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sttch  diFCtfce  is  never  had  only  for  a  c^uae,  whiek  render^ 
ed  the  marriage  ivoid,  ab  initio.  But,  when  a  divorce  \% 
.granted  for  superveniei|t  causes,  it,  is  a  mensa  tf  thoro  ;  as 
a  divorce  for  the  crueltj  of  the  husband ;  and  iq  such 
cases  the  wife  is  entitled  to  dower,  unless  she  had  eloped 
with  an  adulterer.  In  Connecticut,  the  wife,  in  all  cases 
of  divorce,  is  entitled  to  dower,  unlei»  she  is  the  faulty 
party.  If  she  be  divorced  for  her  adultery,  she  cannot 
.fiave  dower. 

A  wife  divorced,  a  mema  et  thoro^  is  not  entitled  to  ad- 
,  ministration  of  her  husbaiid's  estate,  nor  to  a  distributary 
Cro. £L 908.' ^^^  thereof.    Pre.  in  Can.  Ill, 
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<eF   SUNSET   SUBJECTS    WHICH    HAVK  BEEI7  OMITTSD    IN 

THE   PRECEDING   CHAPTERS. 

1*  Of  Contracts  by  a  Husband  to  settle  on  his  Wife  und 

Family  his  Personal  Estate. 

In  5  Yes*  262,  there  is  a  case  where  the  husband  cov- 
enanted, previous  to  mamage,  to  convey  aU  his  personal 
-estate  to  the  use  of  himself  and  wife,  for  their  joint  lives ; 
and  after  their  decease^  for  their  children.  At  the  time 
of  executing  this  covenant,  the  husband  was  possessed  of 
£6000.  The  marriage  took  place ;  and  soon  after  the 
marriage,  in  pursuance  of  the  articles,  he  assigned  all  his 
personal  estate,  according  to  the  covenant  contained  in 
the  articles.  Soon  after  the  assignment  of  his  personal 
property,  he  laid  it  out  in  the  purchase  of  real  estate, 
with  a  view  to  defeat  the  expectations  of  his  wife.  On 
-the  husband's  death,  the  wife  filed  a  bill  in  chancery,  to 
have  satisfaction  out  of  the  estate  so  purchased  by  the 
husband.  The  chancellor  decreed,  that  whatever  real 
estate  had  been  purchased  with  the  personal  estate  of  the 
husband,  which  he  possessed  at  the  time  of  executing  the 
articles,  should  be  /conveyed  by  bis  heir  to  the  wife. 

Ought  not  the  decree,  in  this  -case,  to  have  been  a  con- 
veyance to  her  for  life,  with  remainder  in  fee  to  the  chil- 
dren of  the  marriage,  if  there  were  any  ?  See  5  Ves. 
266,  in  notes.  3  Anst.  882.  In  that  case,  a  father  cov- 
enanted, on  the  marriage  of  a  daughter,  that  he  would 
by  will  leave  to  her  an  equal  share  of  his  personal  estate 
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mUtk  htt  brother  and  sister.  With  a  view  to  elude  tUc 
cc^Tenant,  the  father  transfeired,  m  bis  life  time,  to  his 
muj  a  large  sum  in  stock ;  reserving  to  faimsdf,  however, 
tibe  dividends  daring  his  life.  The  daughter  and  her 
husband  filed  their  biU  in  chancery,  on  the  death  of  the 
father,  prajing  for  their  share  of  the  stock  so  transferred. 
This  bill  was  rejected  in  the  Exchequer ;  but  upon  an 
appeal  to  the  House  of  Lords,  the  plaintifl^  obtained  a 
decree  in  ^ir  favour.  The  House  of  Lords  did  not 
deny  that  the  father  might,  by  an  absolute  gift,  in  his  life 
time,  have  preferred  his  son  to  his  daughter :  but  in  this 
case  he  reserved  in  his  own  hands  this  stack,  by  taking 
the  dividends  during  his  life  :  so  that,  at  the  time  of  his 
death,  he.  was  the  owner  of  the  stock  for  all  beneficial 
purposes ;  of  course,  it  ^ms  boimd  by  the  covenant. . 

Subsequent  tp  this  decision)  we  find  a  case  in  8  Ves. 
150.  The  husband,  before  marriage,  gave  a  bond  to  'de* 
rise,  convey,  or  lassure,  aU  the  personal  estate  that  ha, 
during  the  joint  lives  of  himself  wd  wife,  should  be  pes* 
sessed  of,  to  thi^  use  of  himself  and  wife,  and  the  survi** 
vaor,  charged  with  the  payment  of  a  sum  of  money  to 
certain  persons,  on  the  death  of  the  survivor  The  mar- 
riage took  effect ;  and  with  his  personal  prbperty,  and 
with  a  sum  borrowed  by  him,  be  purchased  an  estate  of 
J&1600,  and  laid  o9t  £6()0  in  bnildings  thereon.  The 
money  borrowed  was  £1000 ;  but  before  his  death,  he 
liad  by  payment  reduced  this  sum  to  the  sum  of  £521. 
On  the  death  of  the  husbajad,  the  wife  kept  possession  of 
ihe  premises,  wd  cls^imed  theni  as  her  own.  The  heir 
mi  law  brought  ejectment  against  the  widow,  to  i^cover 
the  picemises  :  Thereupon  the  widow  filed  her  bill,  pray*- 
ing  a  decree ;  for  that  in  equity  she  was  entitled  to  the 
premises.  Lord  Eldon  decreed,  that  the  personal  estate 
<>f  which  the  husband  was  possessed  during  their  joint 
}ives,  was  liable  to  the  bond ;  As  to  the  horjro>y(^d  money;' 
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tke  vfSlp  mxBi  pay  that  sum.  Is  it  here  mtended;  liu* 
sbe  was  to  pay  the  whde  sum  borrowed,  or  only  the  £621- 
tbat  was  not  repaid  ?  For  what  was  more  than  that,  tha 
hodbaad  was  possessed  of  daraig  their  joint  lires ;  for  hm 
had  already  paid  it  to  the  lender. 

2.   Of  Contracts  entered  intOjfor  a  separate  Maintenance* 

Upon  examination,  we  shaU  find  that  it  never  has  been 
denied,  by  any  judge,  that  when  a  husband  has  contrac- 
ted with  a  trustee  for  the  wife,  to  pay  a  sum  as  a  separate 
maintenance'to  the  wife,  he  was  bound  so  to  do.    This 
obligation  was  not  to  prejudice  the  creditors  of  the  hus^ 
band,  or  a  purchaser  of  the  husband ;  for  equity  will  not 
enforce  such  contracts  against  them,  unless  the  trustee 
has  covenanted  to  indemnify  the  husband  against  the 
debts  of  the  Wife.    Such  contract  is  not  only  valid  in 
equity,  but  also  in  law.    2  Vent.  217.    2  East.  282.    2 
Atlc  Sll.  599.    10  Yes.  191.    It  is  not  necessary  tbat 
there  lAould  be  any  covenant  on  the  part  of  the  trustee, 
to  indemnify  the  husband  against  the  debts  of  the  wife, 
in  order  to  enforce  such  contract  against  the  husband : 
ibr  if  there  be  no  creditors,  the  husband  is  bound  ;  and  if 
tbei^  be  creditors,  it  will  be  enforced  on  condition  that 
the  wife  pay  the  creditors*    2  Atk.  611. 

It  is.  a  litigated  question,  whether  a  contract  betwixt 
husband  and  wife,  without  a  trustee,  for  a  sepamte  main* 
tenande,  is  obligatory  on  the  husband.  The  deci^on 
by  Lerd  Hardwicke,  on  this  pointy  seemed  to  have  set-t 
tied  the  question,  that  it  was  obligatory ;  so  that  equity 
would  enforce  it.  See  3  Atk.  294  and  547 ;  where  a  let- 
ter was  written  by  the  husband  to  the  wife's  father,  promr  ' 
i»ng  to  pay  her  a  certain  sum.  L<Mpd  Hardwibke  consid- 
ered this  as  a  promise  to  the  wife,  and  sustained  a  suit  in 
the  name  of  the  wife  agunst  4he  hus>babd.    See  also  the 
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^9S$  of  Cyi  vs.  Gull,  m  S  Bro;  in  Can.  TUi  k  a  cmm 
of  a  dieect  agraeraeiit  hetmxt  iiudbaiid  and  wife,  for  m 
.  sqiarate  maintenance  ;  and  Lord  Alvanley  decreed  4 
specific  performance  of  the  ccmtract.  Some  modem  ca- 
ses, determined  by  Lord  Roslyn,  have  awaken  this  doc-» 
trine*  These  determinatioBs  could  not  rest  upon  the  le'» 
g^l  maxim,  that  a  suit  at  law  cannot  be  maintained  on  a 
contract  betwixt  husband  and  wife.  Though  it  is  frtie, 
that  such  contract  cannot  produce  an  action  at  law ;  yet 
it  is  not  an  uncommon  thing,  that  husband  and  wife  are 
litigant  parties  in  equity. 

The  ground  on  which  Loi^  Roslyn  proceeded,  ifiras 
dlMtt.the  ecelesiastieal  eoiirts  in  that  country  have  an  ex- 
clusive jurisdiction  of  the  rights  amd  duties  arising  from 
si  state  of  marriage.  The  exclusire  jurisdiction  of  the' 
'  ^cderiastieal  cmurts  ts  admitted  by  himt  And  previous  to 
the  case  of  L^rd  vs.  Johnson,  wh^re  Lord  Roslyn  de- 
idared  the  opinion  just  mentioned,  there  was  k  <»ise  re- 
ported in  1  Ver.  204^  where,  fer  the  same  reason,  the 
court  would  not  sustain  a  suit  betwixt  husband  and  wife^ 
on  a  eontract  betwixt  diem.  If  this  be  indeed  so,  that 
the  ecclesiastical  courts  hare  exckisive  cognisance  of 
such  matters,  it  seems  to  be  highly  reasonable  to  decree 
as  Lord'RosIyn  did«  But  ecdesiastiiial  courts  possess  no 
such  powers  in  this  country :  and  if  this  be  the  only  rea- 
son why  a  contract  Ibr  a  separate  maintenance  betwixt 
husband  and  wife,  without  any  trustee,  sfaocdd  not  be 
midnttjiied,  there  is  no  reason  existing  here.  If  the  real 
reason  be,  that  contracts  betwixt  husband  and  wife,  of 
this  nature,  ought  not  to  be  admitted  upon  principles  of 
policy;  this  equally  operates  against  a.  contract  with  an 
intervening  trustee;  Every  mischief  that  could  arise  to 
sodety  in  the  one  case,  will  also  arise  in  the  other.  If 
the  thing  itself,  to  wit,  the  separation  of  husband  and 
wife  by  reason  of  a  separate  maintenance,  be  Ae  great 
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0v3  te  b^  aMided ;  this  it  as  •flectuaHj  aeeompHshed  hf 
«i  tDteireDiag  tnittee,  as  if  there  ireie  none.  It  is  ia 
botb  oases,  in  substance^  a  contract  betwixt  husband  and 
Wife :  and  it  would  be  a  fraud  upon  the  law,  to  eadeav^ 
our  to  accomplish  thus  circuitously,  bj  means  of  a  tru^ 
tee,  what  could  not  be  done  direotif ;  and,  if  a  fraud  on 
the  law,  such  contract  with  a  trustee  would  be  void :  but 
this  is  not  contended  to  be  the  case  by  any  man. 

3.   Of  a  Parol  Promise  to  make  a  Settlement  in  Contii* 

eration  of  Marriage. 

There  is  a  well  known  nde  in  eqinty,  that  if  an  agrees 
ment  be  executed  on  one  part,  equity  wiH  decree  an  es* 
ecQtion  on  the  other,  although  that  agreement  was  only 
by  parol.  The  statute  of  frauds  having  declared,  that  a 
parol  agreement,  in  consideration  of  marriage,  was  void, 
a  case  arose^  in  which  the  plaintiff,  who  brought  a  bill 
for  the  execution  of  such  an  agreement,  thou^  by  parol, 
cont^nded  that  the  marriage  had  taken  effect ;  thai 
the  contract,  which  was  the  consideration  of  the  eontraet 
of  settlement,  h^d  been  executed  on  the  one  part ;  and 
the  contract  to  make  a  settlement,  on  the  other  part,  was 
by  this  means  taken  out  of  the  statute,  and  therefore 
ought,  though  by  parol  only,  to  be  executed,  praying 
for  a  decree  that  it  should  be  executed.  But  the 
court  decreed  otherwise.  So  that  a  promise,  in  consid- 
eration of  marriage,  is  manifestly  an  exception  to  the  rale 
in  chancery :  for  surely,  if  A  promise  to  B,  if  she  marry 
him,  he  will  settle  upon  her,  in  fee  simple,  Blackacre, 
and  she  marries  him,  the  contract  is  executed  on  her 
part ;  and  there  is  the  same  fraud  in  the  husband^  in 
such  case,  as  in  those  where,  it  beii^  executed  ou'lime 
part,  the  court  has  always  decreed  thai  it  should  be  ^jy 
ecuted  on  the  other. 
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The  true  ground  whj  flie  court  will  not  take  the  cases 
of  maniage  setdements  out  of  the  statate,  when  the  agree- 
ment is  by  pajTo),  is  mere  necessity.  If  they  should 
take*  them  out,  there  could  be  m>  stfch  promise,  which 
would  be  within  the  statute ;  for  in  erery  marriage,  the 
contract  is  executed  on  one  part :  therefore,  in  eveiy  pa- 
rol  promise  to  tnake  a  settlement,  it  must  be  decreed,  on 
the  footing  that  the  contract  is  executed  on  one  part : 
But  the  statute  says,  that  such  promises  are  void ;  and 
the  rule  in  chancery  says,  they  shall  be  decreed  to  be 
performed ;  for  they  have  all  been  executed  on  one  part, 
and  must  therefore  be  executed  on  the  other.  If,  there- 
Ibre,  the  court  should  decree  in  favour  of  the  plaintiff,  it 
woidd  render  the  statute  nugatory*  1  P.Wms.  618.  3 
Bro.  in  Can.  400.     1  Vesey,  196. 

If  there  have  been  any  fraud  practised,  to  procure  the 
match,  and  a  promise  is  made,  resting  in  parol ;  and  this 
done,  with  the  double  vl^w  of  procuring  the  match,  and 
escaping  from  the  fulfilment  of  a  contract  which  is  made, 
and  held  up  as  an  inducement  to  the  marriage ;  the  court 
will  decree,  that  such  a  parol  agreement  be  executed.  2 
Vem.  200.  Pr.  in  Can.  404.  1  Ves.  jr.  177.  *  Any  prac- 
tice to  get  up  a  written  contract  after  the  parties  are 
engaged,  or  any  practice  to  prevent  its  being  executed, 
where  there  is  a  promise  to  execute  one,  will  warrant  Ihe 
leeurt  to  decree  against  the  defendant,  in  the  same  manner 
as  if  there  were  a  memorandum  in  writing,  of  the  con- 
tract, signed  by  the  par^,  to  be  charged  therewith. 

4.     Of  Frauds  an  Third  Persons^  in  Marriage  Con- 

tracts. 

'  In  these  cases  where  the  parents  or  friends  of  the  hus- 
band or  wife^  are  imposed  upon  in  marriage  settlements, 
by  underhand  agreements  entered  into  by  the  husband 
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^r  wife,  with  suoh  parents  or  ineadfly  stioh  afpr^ementi  ^ 
^e,  10  equity^  eoQsidered  as  void,  and  will  be  decreed 
agaiuftt.  As  where  A,  the  father  of  C,  the  huaband,  agreed 
with  B,  the  uncle  of  D,  the  >vife,  I  bat  be  would  make  a 
certain  settUment  oa  his  sou :  and  B^  the  unclei  agreed 
to  leavie  to  D,  his  neice,  oo  his  death,  the  sum  of  £2600. 
The  settlement  was  made  \  but  A  took  from  his  son  an 
agreement,  by  which  he  was  discharged  from  a  principal 
part  of  his  engagemients  under  the  settlement :  this  waa 
unknown  to  B.  The  husband,  wife  and  uncle,  broi^l 
their  bill  to  be  relieved  from  the  husband's  agreement ; 
and  the  court  set  it  aside,.and  compelled  an  exael  fidftl? 
mont  of  the 'engagements  of  the  father.  1  Vei>.j24(l,  1 
Salk.  i£6.  The  principle  which  goirems  in  the  eases  of 
this  kind,  is,  that  a  fraud  ha^  been  practised  upon  some 
one  c^  the  contr^^g  parlies.  In  the  case  ilst  men- 
tioned, a  fraud  w^  practised  upon  the  uncle  $  who  wasi 
by  reasM  of  the  ample  settlement  made  by  A,  induced 
to  agree  to  leavo  such  a  sum  to  his  neice.' 

So,  in  the  c^ae  where  the  wife,  not  haTii^  do  great  a 
pdrtion  4s  the  imsband  iiisiated  upon,  prevailed  upon  her 
brother  to  let  lier  have  a  sum  of  money,  and  gave  him  a 
bond  for  the  payment  of  it.  This  was  kept  a  secret  from 
A^  husband ;  mid  though  the  busbandi  who  waai  impo$ed 
Ofi,  died^  and  the  wife  died ;  yet  the  court,  at  the  suit  of 
h^r  eKeoutor,  relieved  against  her  bond*  The  jHriniUpla 
is  most  manifest.  The  husband'  was  imposed  upon; 
therefore  it  was  void ;  utterly  so,  and  could  not  become 
valid  by  any  after  events.  Of  a  similar  nature,  was  the 
case,  where  the*  father  of  the  wife  objected  to  the  Inalcb, 
because  the  husband  owed  a  ^m  of  money :  and  the  fa- 
ther of  the  wife  would  not  consent  to  the  marriage,  un- 
less the  husband  was  set  free  from  this  debt.  Thereup- 
on, the  brotl^er  of  the  husband  gaare  bit  hwi  tii  tbe'crad- 
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kor,  asi  took  up  aqd  eanceHed  4he  Imsband's  bond ;  wasi 
then,  privately  took  a  eouaterbond  of  indewnlty  from  the 
husbaad.  The  huabaod  died ;  and  his  widow,  ih^io  contrl-^ 
ved  the  fraud,  to  sat^y  her  £uher,  apfdied  to  chancery 
lor  relief  against  the  eounterbond  of  her  husb«2d»  and 
the  court  granted  relief.  The  court  did  not  grant  relief 
because  Ae  or  her  husband  were  imposed  npon.:  for  it 
is  ^parent  they  were  not ;  Imt  because  h<er  fat^ber  was 
imposed  upon.  1  Yem.  4/75.  1  Vem,  3d&.  When  a  frau4 
of  this  kind  has  lieeo  practised,  though  the  bond  given 
in  pcaesuance  of  this  fraud,  is  assigned  to  a  bona  fidexred- 
hor,  yet  it  i^.  void  in  his  hands* 

'  In  i  Ves.  275,  there  is  a  case  decided  on  the  same 
ground,  as  those  before  cited  were.  See  also  11  Ve^..l65* 
The  same  principle  ajso  governed,  in  a  case  in  1;  Bro. 
£43 ;  where,  on  a  treaty  of  marrifger  ^  creditor  of  the 
husband  was  employed  to  draw  vp  a  state  of  his  affairs, 
to  toy  before  the  fietther  of  the  wife ;  and  the  husbaod  re- 
quested the  creditor,  not  to  insert  his  claim.  He  did  as 
requeued,  and  afterwards  stated  to  the  jagent ,  of  the 
wife's  father,  that  he  had  no  claim  against  the  husband. 
The  luuband  instituted  a  soit  in  equiljr,  to  prevent  this 
creditor  from  reo^vering  bis  demand ;  and  the  court  de- 
cided against  the  creditor*  ,  Not  because  the  husband, 
who  sued,  was  imposisd  on ;  for  the  fraud  W93  committed 
at  the  request  of  the  husbaa^r^^d  for  his  benefit;  but 
because  it  was  a  fraud  upon  t^e  wife's  fathen. 


£.  Cf  Cimtra&s  entered  intOt  the  Obfed  pf  which  ($,  to 
procure  u  Marriage  betmxt  the  PrQtnisar,  or  Obligor^  and 
90fne  other  Person. 

AH  sueb  coDlxacts  ai^.  viewed  in  equity^  as  cadically 
tsorrupt ;  and  will  bere^cinde^  It  is  not  material|  wbeth^ 
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«r  it  -was  a  male  orfemale  who  made  such  cotttiaoL  Tba 
principle  on  vihith  sucb  contfaets  are  set  aside,  is,  that, 
bj  such  means,  marriages  are  brought  about  by  artifice 
and  misrepresentation;  wbidi  often  prove  prodocttre  of 
grief  to  parents,  and  destmetive  of  domestic  tranquility* 
Such  contracts  were  rery  early  discounteoaBced  in  chan- 
cery :  hk  1  Can.  Rep.  4,  >e  find,  that  a  bond  given  for 
SQch  purpose,  was  decreed  to  be  cancelled.  In  1  £q. 
Ca.  Abr.  the  same  doctrine  is  recognized.  It  is  not  nei» 
cessary  now,  as  it  was  once  supposed  to  be,  that  the  cir- 
cumstances of  inexperience  and  inequality  of  fortune, 
should  exist,  to  render  such  contract  void.  The  principle 
on  vi^hich  chancery  now  resciiids  such  contracts,  is,  J&at 
they  are  of  mischievoos  tendency ;  and  that  the  conse«- 
quences  will,  probably,  be  evS  in  all  cases.  .See  Show. 
8,  ca.  76,  where  tfais  doctrine  was  established  by  tbe  house 
of  lords,  on  a  reversal  of  the  lord  keeper*s  decree.  On 
the  same  principle,  where  a  bond,  given  by  the  intend- 
ed husband  to  tbe  father  o[  bis  intended  wife,  to  give  the 
father  part  of  the  fortune  of  his  wife,  which  she  had  re- 
ceived from  some  relation,  to  use  his  influence  to  procure 
a  match  betwixt  him  and  his  daughter,  was  holden  to  be 
Toid.  2  Vem.  5S8v  Such  conU^cts,  however,  have  been 
hold^n  valid  in  law.  Surely  it  is  reasonable,  in  such  a 
case,  that  tbe  Idw  should  be  tbe  sapie  in  both  courts :  If 
the  contract  ought  to  be  set  i^ide  in  chancery,  because  it 
is  corrupt,  opposed  to  sound  policy,  and  of  dangerous  ten- 
dency to  the  community,  and  void ;  it  ought,  also,  .to  be 
holden  void  in  a  court  of  law. 

It  is  as  much  a  maxim  of  a  court  of  law,  as  of  chance- 
ry, that  a  contract,  opposed  to  sound  policy,  and  of  dan- 
gerous tendency  to  the  community,  is  void.  It  is  one  of 
those  numerous  instances,  where  courts  of  law  have  adopt- 
ed a  principle,  and  applied  it  to  acertiin  dafis-of  cases^ 
and  then  have  refused  to  apply  it  to  another  dass,  where 
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I  the  reaaen  was  as  strong  why  it  sbodd  be  appHed,  a&  m 
the  case  where  it  was  so  applied ;  whilst  courts  of  chuiee- 
ij,  adopting  a  more,  consistent  and  liberal  policy,  have 
applied  it  to  all  cases  within  the  reach  of  the  principle^ 
The  timidity  of  courts  of  law,  and  pn^judices  incident  ta 
technical  learning,  hare  given  existence  to  more  thaa 
half  the  cases  to  be  Ibund  in  our  chancery  reporters. 
This  is  remarkably  exemplifled  in  those .  (ssuiea  where 
chancery  grants  relief  agunst  contracts^  into  wluefa  oner 
of  the  parties  did  not  enter  freely.  Insucb  cases,  if  tbe 
force  which  induced  the  contract,  rose  so  high  as  to 
'  amount  to  what,  in  law,  is  denominated  dtiress^  a  eourt 
of  law  considers  such  contract,  so  procured^  as  void.  The 
''^  principle  on  which  the^ court  proceeds,,  is,  that  such  coii« 

tract  was  not  freely  entered  into;  and  <tbat  no  person 
ought  to  be  bound  by  a  contract,  to  which  he  did  not 
freely  consent.  But  a  court  of  law  will  give  effect  to  a 
contract,  into  which  a^man  eaters,  for  fear  of  some  great 
X  e^l,  with  which  he  b  threatened,  when  it  is  most  appa« 
reot  he  would  have  refused  complianoe,  if  he  was  not  un-> 
der  some  imposed  hardship,  if  tfab  fear  be  not  occasioned 
either  by  duress  of  imprisonment,  or  duress  per  mmas  t . 
whilst  a  court  of  chancery  will  set  them  aside,  because 
one  of  the  contracting  parties  did  not  voluntarily  consent. 
For  the  same  reason  that  a  court  of  law  views  a  contract, 
obtained  by  duress,  to  be  v^id,  chancery  approbates  the 
principle,  and  extends  it  to  all  cases  which  &11  within  its 
reach. 


6.  Of  Contracts  in  Restraint  of  Marriage.  ' 

Such  contracts  are  void  in  law  and  equity.  The  prtn^ 
ciple  which  governs,  is,  that  if  is  against  sound  policy,  and 
detrimental  to  the  interest  of  fte  commonwealth^  to  re- 
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strain  mftrriage.  A  cootraet,  by  A,  vriih  B,  to  marry  her, 
aod  a  contract  by  B,  with  A,  to  many  him,  and  a  contract 
b^  ;botb,  with  each  other,  not  to  marry  any  other  person, 
is  not  void ;  for  here  the  provision  of  the  contract  is,  that 
there  shaU  be  a  marriage.  If  the  contract  by  A  with  B» 
be^  that  he  never  would  marry,  this  woudid  be  a  void  con- 
tract. A  contract  by  A  with  B,  that  he  would  not  marry 
any  person  but  her,  when  there  19  no  obligation  on  her  to 
many  him,  is  void;  for,  if  she  should  refuse  to  marry» 
yet  he  coidd  marry  no  one,  unfesa  he  broke  tfie  contract* 
So  too,  a  contract  not  to  marry,  unless  it  should  be  some 
pttpticular  person,  is  veld,  there  >being  no  obligation  on 
^at  person  to  ^marry  him.  So  too^  although  no  person^ 
by  the  contract,  is  restrained  fitnn  marryii^;  yet,  if  the 
contract  be  such,  that  there  will  be  a  forfeitttre  of  moneyi 
unless  the  obligor  marries  a  particular  person,  the  con- 
tract is  void :  for  the  fear  of  losing  the  money  agraed  to 
l>e  forfeited,  where  the  marriage  did  not  take  plaee,  on 
the  failure  of  which  the  forfeiture  was  incurred,  might  in- 
duce tile  promisor  to  marry  such  person,  against  bis  free 
dioice.  Policy  r^uires'that  every  marriage  should  b^ 
voluntary,  and  not  to  proceed  from  any  compulsion.  2 
Vem.  215.    4  B^,  2226,  2  Vem.  102. 

In  1  Atk«  287^  there  b  a  ease,  where  Lord  Hardwicke, 
as  appears  from  that  report,  said,  that  an  obligation,  on 
the  part  of  a  man,  to  many  a  woman,  within  a  eertata 
time,  was  binding,  although  there  was  no  obligation  on 
the  woman  to  marry  him;  and  that  there  was  no  necesr 
sity  that  the  promise  should  be  reciprocal.  This  ease  is 
utterly  opposed  to  every  other  case  that  I  can  find,  and  is, 
indeed,  opposed  to  his  own  subsequent  determination,  2 
Atk.  538-^540,  and  also  to  a  case  in  10  Ves.  429.  I  be- 
lieve it  is  more  probable  ths^  the  reporter  has  made  some 
mistake,  as  to  what  Lord  Hardwicke  said,  than  that  Lord 
Hardwicke  should  have  ever  thus  decided.    So  aIso>  a 
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contract,  by  a  child,  (ai  minor  is  not  here  intended,)  to 
marrja  certain  person,  when  the  parent  is' dead,  or  for- 
feit part  of  the  fortune  which  the  child  shall  receive  from 
the  parent,  is  also  void ;  for  these  contracts  are  majde, 
knowing  that  the  parent  disapproves  of  the  match.  It  id 
kept  secret  from  the  parent,  who  is,  by  this  means, 
imposed  upon;  and  it  is  highly  probable,  that  if  he  bad 
known  of  such  contract,  he  would  have  made  a  velry  dif- 
ferent disposition  of  his  property  from  what  he  had  done. 
But  there  is,  also,  another  reason  why  it  is  void :  The 
promisor  might  be  inclined  to  marry,  rather  than  fotfeit 
the  fortune  received  from  the  parent ;  so  that  the  mar- 
riage would  not  proceed  from  free  choice,  which  is  a  mat-* 
ter  of  such  importan'ce  in  the  view  of  the  law,  that  it  is 
preserved  unhurt  by  the  most  anxious  solicitude.     ^ 


7.  Of  Legacies  given  in  Restraint  of  Marriage. 

It  is  a  principle  of  the  common  law,  that  a  condition 
attached  to  a  legacy,  which  is  in  restraint  of  marriage,  is 
void;  and  the  legatee  is  entitled  to  the  legacy,  without 
fulfilling  the  condition.v  So  is  a  legacy  given,  on  cond^ition 
th^  legatee  never  marry.  The  restraint,  thus  imposed,  is 
void ;  and  the  legatee  takes  his  legacy.  To  this  there  is 
an  exception :  If  a  man  make  a  will,  who  has  children, 
and  being  desirous  that  the  children  may  not  go  into  the 
bands  of  a  stranger  for  edupation,  leaves  a  legacy  to  his 
wife,  to  be  void  if  she  marry;  this  legacy  will  be  forfeited 
if  she  marry.  It  is  thought  reasonable,  that,  in  such  case, 
he  should  restrain  her,  as  far  as  the  loss  of  the  legacy  will 
influence  her.  See  1  Vern.  20.  1  Mod.  86.  Godb.  46. 
2  Vern.  388.  It  is  also  admitted,  that  there  are  cases 
^here  the  legacy  will  be  void,  unless  the  condition  be 
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€ompfied  with,  when  it  relates  to  the  time  of  the  mar- 
riage :  as  if  a  father  should  give  a  legacy  to  a  daughter, 
on  condition  to  be  void,  if  she  married  before  such  an 
age :  But  it  must,  I  apprehend,  be  a  reasonable  act  in 
the  father,  as  if  it  were  to  be  void,  if  she  married  before 
she  was  sixteen  years  of  age.  But  if  it  were  on  condition 
that  it  should  be  void,  if  she  married  before  she  was  twen*- 
ty-five  years  of  age,  I  should  apprehend,  that  the  condi- 
tion, only,  would  be  void.  The  first  might  be  considered 
by  the  court,  ais  a  prudent  act,  to  prevent  a  too  early  mar- 
riage ;  whilst  the  other  would  be  considered  as  an  unrea- 
sonable restraint.  So  too,  where  the  legacy  has  been 
given  to  be  void,  if  the  legatee  should  marry  a  particular 
person,  to  whom  the  testator  had  a  great  aversion,  such 
legacy  has  been  considered  as  forfeited,  if  the  legatee 
should  marry  that  person.  However  reasonable  it  might 
I  seem  to  indulge  a  stranger  in  making  such  a  restraint,  in 
a  case  where  he  was  under  no  obligation  to  provide  for 
the  legatee,  I  should  very  much  doubt  of  the  propriety 
of  extending  this  rule  to  all  cases,  where  the  testator  was 
bound  to  provide  for  the  legatee.  If  a  father  should  give 
a  legacy  to  a  daughter,  to  be  void,  if  she  should  marry  J* 
S.  a  gentleman  of  good  character,  and  of  good  standing 
in  society;  and  no  better  reason  could  be  assigned  for 
such  restraint,  only  that  the  testator  disliked  him ;  I 
should  question  the  propriety  of  considering  such  legacy 
as  void,  if  the  legatee  should  marry  J.  S.  ^nd  yet  it 
might  be  proper  for  a  parent  to  give  a  legacy  on  such 
condition,  in  a  case  where  he  was  apprehensive  that  his 
daughter  was  in  danger  of  marrying  a  dissolute,  bad  man, 
who  would  render  her  life  miserable.  It  is  also  said,  that 
the  testator  may  restrain  the  legatee  as  to  place;  and  if 
he  give  the  legatee  a  legacy,  to  be  void,  if  she  marry  at 
such  a  place.  If  by  this,  is  meant  that  the  legatee  shall 
forfeit  the  legacy,  if  the  marriage  is  celebrated  in  a  cer- 
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tain  place,  or  in  a  certain  iamity,  it  may  be  reasonable  to 
decide  such  legacy  to  be  Toid ;  but  it  is  difficult  to  con* 
ceire  of  such  a  restraint,  without  attributing  it  to  a  whim* 
ikal  disposition  in  the  testator,  the  indulgence  of  which 
appears  to  be  unnecessary.  It  is,  I  bdiere,  settled,  be- 
yond controversy,  that  all  restraints,  to  prevent  the  lega* 
tee  from  marrykig  a  person  of  a  particular  profession  or 
calling,  are  void'  There  is  a  case,'  where  the  court  de- 
alared  a  legacy  void,  because  the  legatee  married  a  Pa- 
pist; the  legacy  being,  by  the  will,  declared,  to  be  void,  if 
she  married  a  Papist  This  might  have  been  tbou^*%i 
seasonable  tibmtfpi  when  Papists  were  considered  as  ene^ 
mies  to  the  government;  always  wishing  to  subvert  the 
establishment  then  made,  and  to  [ilace  on  the  throne  the 
Pretender,  who  always  was  a  Roman  Catholic  prince. 
But  I  should  very  much  question,  whether  such  a  restramt 
would  now  be  deemed  valid  in  England;  and  there  can.' 
Ve  no  such  reason  existing  in  this  country,  as  once  exisf- 
ed  in  that,  for  indulging  such  a  restraint.  1  Vem.  20. 
If  a  legacy  be  given,  provided  the  legatee  marry,  with 
the  consent  of  some  person,  as  her  mother,  guardian,  or 
some  friend,  if  the  legatee  marry  without  such  consent, 
she  is  entitled  to  the  legacy.  It  is  considered  as  done  by 
the  testator,  only  in  terrorem:  but  jf  the  legacy  had,  in 
such  case,  been  ^ven  over  to  another,  upon  such  lega- 
tee's marrying  without  consent,  this  second  legatee  wfll 
be  entitled  to  the  legacy.  1  Verti.  199.  I  Atk.  502.  Pre. 
in  Can.  565. 

•  There  is  a  case  in  Eq.  Ca.  Abr.  thus  circumstanced: 
The  legacy  was  to  be  forfeited,  if  the  marriage  were 
without  the  consent  of  A  and  B,  and,  in  that  case,  given ' 
to  C.  The  legatee  married  without  consent,  and  then 
obtained  a  subsequent  consent  of  A  and  B.  The  covitt 
decided,  that  the  legacy  was  vested  in  the  second  legatee, 
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4IS  noon  as  the  first  legatee  married  without  consent  of  A 
and  B.  1  Ves.  199.  2  Show.  116.  Pre.  in  Can.  565.    It 
seenus  to  h^ve  been  a  question,  whether  a  restraint  sha}! 
last  beyond  the  time  of  minority,  if  there  ^  be  a  marrying 
afterwards,  although  there  was  a  limitation  over :  As 
where  the  legacy  was  given  to  A,  if  she  .married  with 
consent  of  B ;  if  not,  it  was  given  over  to  C,  whio,  at  the 
time  of  the  death  of  the  testator,  was  young,  and  she  lived 
a  sin^e  woman,  until  after  she  was  twenty^one  years  of 
age;  she  then  married  without,  the  consent  of  B:  the 
question  was,  who  should  take  the  legacy,  the  first,  or  se- 
cond legatee?    It  is  said,  that  it  was  determined,  that 
the  first  should  take  it ;  upon  this  principle,  that  it  was 
unreasonable  to  require  the  legatee  to  ask  consent,  after 
she  arrived  at  full  age.    It  seems,  by  the  elementary  wri- 
tersy  to  be  supposed,  that  this  point  was  determined  in 
1  £q.  Ca.  Abr.  113,  which  case  I  will- state :  The  testa*- 
tatqr  devised  lands  to  pay  his  debts,  and  also  a  legacy  of 
£2500;  but,  if  the  legatee  married,  without  the  consent 
of  A,  there  was  to  be  a  deduction  of  £  500  from  the 
legacy ;  which  sum  was  to  increase  the  fund  for  payment 
of  debts.    The  legatee  lived  until  she  was  more  than 
twenty-one  years  of  age,  and  then  married,  without  the 
consent  of  A;  and  the  £500  was  of  no  consequence,  as 
to  increasing  the  fund  for  the  payment  of  debts;  because 
i]^  fund,  arising  from  the  sale  of  the  land,  was  abundantly 
sufllcient  to  pay  all  the  debts,  .without  any  aid  from  t!he 
£500.    The  court  decided,  that  the  legatee  was  entitled 
to  the  whole  legacy  of  £2500;  and  the  chancellor  ob- 
served, in  that  case,  that  it  was  unreasonable  that  the 
legatee  should  forfeit  any  part  of  the  legacy,  because  she 
married  without  consent,  when  she  bad  arrived  to  full 
age.    But  there  was  another  point  in  this  case,  on  which 
the  case  may  have  turned;  for  it  might  have  been  urged, 
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that  there  was  no  liiiAitadoo  over  of  the  £500;  for,  Aetrc^ 
being  an  amplie  fond  to  pej  the  debts,  exclttsire  of  the 
£500,  the  purpose  for  which  it  n^as  limited  ov^r,  had 
failed,  and  there  tvas  no  purpose  td  which  it  coidd  b^ 
appliiid,  to  fulfil  the  intention  of  the  testator.  Bat,  I  feip* 
prehend,  the  true  construction  of  that  provision  in  th^ 
will,  was,  that)  in  the  event  of  the  legatee's  marrying, 
without  con^nt  of  A,  the  £500  should  sink  into  the  fund, 
for  paying  debts;  uid,  of  course,  would  be  applied  as  the 
law  would  apply  it,  if  there  were  &  residuum  after  debts 
Were  paid ;  viz.  it  would  be  in  the  hands  of  the  execiltcHr, 
H  resisting  trust  forlbe  beit. 


PABBNT  AND  CJIILP. 


CHAP.  I, 


INFANCY. 


Of  htfomUyWhtn  liable  en  their  ContradSy  for  Necessaries  ; 
and  when  not^  although  the  Contract  was  for  J^ecessa-- 
ties.  When  hound  by  Securities,  given  for  J^ecessaries  ; 
and  when  not  hound. 

^NT  person,  male  or  female,  under  the  age  of  twentyt 
one  years,  is  an  infant  Such  persons  are  in  a  situation 
very  different  from  adults,  both  as  it  respects  their  con- 
tracts, and  their  liability  to  punishment  for  crimes. 

Infants  are  not  liable  for  their  contiacts,  expressed  or  1  Bl.  463, 4S5. 
implied.    This  is  laid  down  as  a  general  rule ;  to  which 
there  are  a  variety  of  exceptions,  both  in  law  and  equity. 

It  is  the  privilege  of  an  infant,  that  he  may  rescind  his 
contracts,  at  pleasure.  In  ordinary  cases,  he  can  avail 
himself  of  this  privilege.  It  is  not  a  matter  of  any  mo- 
ment, whether  the  contract  is  a  fair  one,  or  not ;  the  in- 
fant may  rescind  it. 

We  find  it  laid  down  as  an  exception  to  this  rule,  as  a 
principle  of  the  common  law,  that  an  infant  is  bound  by 
his  contracts  for  necessaries.  The  articles  deemed  ne- 
cessaries, are  food,  drink,  washing,  clothing,  physic,  and  l  T.  Rep.  41. 
instruction ;  but  an  infant  is  not  bound  for  these  articles, '  ^*  ^g^* 
unless  they  were  necessary  for  him,  under  bis  circum- 
stances. 
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€ro.  Ja£.  494,  Whenerer  an  infant  lives  with,  or  is  under  the  care  and 
protection  of  a  parent,  master,  or  guardian,  and  that  care 
and  protection  is  duly  exercised,  the  infant  is  not  bound 
by  his  contract  for  the  articles  called  necessaries.     When 

A  Atk.  85«  an  infant  is  out  of  the  reach  of  the  protecting  arm  of  a 
asf!  *  ^^' parent,  master,  or  guardian,  he  is  bound  to  pay  for  neces- 
saries by  him  received ;  and  so  too,  this  may  be  the  case 
where  that  care  and  protection  is  not  duly  exercised: 
The  infant  who  lives  with  his  parent,  who  furnisher  him 
with  whatever  is  necessary  for  him,  can  never  be  bound 
by  any  contract  which  he  makes.  It  is  not  necessary  that 
the  infant  should  live  with  the  parent,  &c.  The  case  is 
the  same  when  he  lives  abroad,  and  his  parent,  &c.  sup- 
plies him  with  necessaries.  But  if  an  infant  be  under 
necessitous  circumstances,  and  in  want  of  any  of  the  ar- 
ticles before  mentioned,  who  has  no  parent,  master,  or 
guardian;  or  if  he  have,  and  be  entirely  out  of  their 
reach,  so  that  they  cannot  afford  that  relief  which  he 
needs,  and  receives  from  others  the  relief  which  those 
articles  afford  him ;  he  is  bound  to  pay.  This  would  be 
the  case,  when  an  infant  was  on  a  journey,  out  of  the 
reach  of  his  parents,  and  should  be  in  necessity.  We. 
can  easily  conceive,  that  this  might  be  the  case,  in  a  va- 
riety of  instances*  So  too,  if  the  care  and  protection, 
which  it  is  the  duty  of  the  parents  to  afford  to  the  infant^ 
be  withheld;  as  where  he  is  not  properly  clothed,  to  pro- 
jteift  him  from  the  inclemency  of  the  weather;  or  where 
he  is  not  allowed  food  in  a  sufficient  quantity,  or  the  food 
is  of  a  bad  quality,  and  the  like;  and  this  duty,  which  is 
incumbent  upon  the  p9xpnt,is  performed  by  another;  this 
infant  is  bound  to  pay  f(»*  the  necessaries  furnished  to 
him.  We  are  not  to  suppose  that  the  parent  is  discharged 
from  his  liability  to^^tbe  person  furnishing  the  necessaries 
for  the  infant.  This  is  not  the  case;  for,  as  it  was  his 
duty  to  have  provided  for  the  minor,  whenever  th^  minor 
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IS  provided  for,  be  bas  received  a  benefit ;  and  the  arti* 
cles  furoisbed  to  tbe  infant,  in  the  view  of  the  law,  have 
come  to  tbe  parent's  use ;  ai^tbe  law  immediatelj  raises 
a  promise  from  tbe  parent  to  pay  for  all  tbe  necessaries 
furnished  in  such  cases.  Tbe  reason  wbj  tbe  infant  is 
made  liable,  is  for  tbe  infisuit's  benefit,  that  he  may  ac* 
quire  relief  from  those  about  him,  with  more  readiness 
than  would  often  be  the  case,  if  there  were  no  person  to 
resort  to  for  compensation,  except  the  parent  of  tbe  mi- 
nor, in  a  distant  country,  with  whom  the  person  furnishing 
^he  necessaries,  bas  no  acquaintance,  and  in  whom  he 
places  no  confidence. 

The  articles,  for  which  an  infant  is  bound,  must  be  not 
only  those  termed  necessaries,  and  necessary  for  him  un*- 
<ler  his  then  circumstanc/es ;  but  he  will  be  bound  only 
to  the  amount  of  their  value  to  him,  and  not  to  tbe  extent  ^^^'  ^'"  ^Pf: 

f  ■».  Cro.  Jac.  569* 

ol  bis  contract.  Latch.  169. 

If  an  infant,  in  want  of  necessary  clothing,  should  pur-Popb.  141. 
chase  cloth  for  a  coat,  proper  for  him  in  all  respects,  the 
ordinary  price  of  which  was  two  dollars  per  yard,  and 
contract  to  give  three  or  four  dollars  per  yard;  he  would 
be  answerable  for  no  more  than  two  dollars  per  yard. 
Or,  if  he  should  purchase  clothing,  altogether  improper 
/or  his  rank  in  society,  he  would  be  bound  to  pay  no 
more  than  for  clothing  of  this  kind,  %.  e.  such  as  would  be 
suitable  for  him :  As  if  a  sailor  boy  should  buy  a  eoat  of 
superfine  broadcloth,  and  covered  with  gold  lace,  and 
contract  to  pay  for  it  no  more  than  its  real  worth;  yet, 
'  be  would  be  bound  to  pay  no  more,  in  that  case,  than  its 
real  value  to  him,  which  could  be  no  more  than  for  cloth  Cro.  Jac.  5^ 
of  a  much  inferior  quality.    It  is  apparent,  from  this  view 
•of  the  subject,  that  the  rights  of  the  infant  cannot  be  pre- 
served, without  inquiry  into  the  consideration  of  the  con- 
tract, and  subjecting  him  to  no  greater  damage  for  the 
;ii6B-fulfilmeRt  of  his  contract,  than  tbe  value  of  tbe  arti- 
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des  (e  hifld.  I  think  it  wotiM  be  corri^ct  to  say,  that  an 
infant  is  dot  liable  on  the  footing  of  aoy  express  contract; 
for  it  is  certain,  that  he  is  pot  liable  to  the  extent  of  it ; 
but  is  liable  on  the  implied  contract^  arising  from  his 
haying  been  furnished  with  necessaries ;  the  amount  of 
damages^  ia  every  case,  bebg  regukted  by  the  equity  of 
the  case.  An  infant  is  not  bound  for  money  lent,  unless 
it  ia  actually  expended  in  neoeasaries ;  nor  is  he,  in  that 
case,  iQ  a  court  of  law,  unless  the  lender  himself  laid  it 
out  in  necessaries;  but,  in  equity,  he  is  bound  to  pay  to 
the  lender  the  value  of  the  necessaries,  when  the  infant 
himself  lays  it  out  in  necessaries.  In  chancery,  the  lend* 
er  of  the  money  is  considered  as  in  the  place  of  the  yen- 
Balk.  279,  dor,  and  the  value  of  the  necessaries  will  be  the  rule  to 
Pre.  iQ  Can.'  ^ff^^^  ^is  demand.  It  will  be  found,  that  where  the 
^-  ninor  enters  into  a  security  for  the  payment  of  a  debt, 

583  588.  ^'^^  contracted,  that  sometimes  he  will  be  lidi^le  on  the 
t.£(]^,C4.Abr; security  given;  at  other  timesr,  not.  I  apprehend  the 
principle  which  governs  in  this  case,  is  this:  When  the 
security  is  of  such  a  nature,  that,  by  the  rules  of  law,  the 
Gonaideratian  cannot  be  inquired  into,  then  the  infant  is 
not  liable  on  such  security;  for  it  is  dear,  that  the  privi- 
lege of  infancy  cannot  be  protected,  if  he  be  liable;  for 
the  whole  sum  contrated  for  in  the  secimty,  must  be  paid, 
where  no  inquiry  can  be  made  into  the  consideration. 
If  an  infant  were  tp  be  bound  by  a  bond  (for  instance) 
given  for  necessaries,  his  privilege  of  being  bound  only 
to  the  extent  of  the  value  of  the  necessaries,  might  be 
wholly  destroyed  :  as  where  he  purchases  necessaries  of 
the  value  of  £B  only,  and  gives  his  bond  for  i&50,  if  he 
be  liable  on  this  bond,  he  is  liable  for  £50 ;  for  no  jnqui^ 
ry  can  be  had  as  to  the  considerpttion  of  a  bond,  to  show 
that  it  is  in  fact  less  than  it  purports  to  be.  To  preserve, 
Cre.i:i.920.  therefore,  entire,  the  ri^ts  of  tbe  infant,  he  i^  not  liable 
^^^'    on  the  bond ;  but  tb»  circumstance  of  a  bond  being 
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|^t«ti)  vdll  not  present  hk  b^ng  SaMe  on  llie  Ofigiiiil 
ctatract,  to  the  extent  of  its  real  value :  iUid  thia  I  be* 
liev%  to  be  the  line  reason  wbj  aa  irAtit  ia  not  liable  ott 
a  boiMl  with  penalty ;  lor  if  there  were  no  ptxaltj,  this 
right  wtmld  be  affected,  as  the  case  niight  be,  if  he  were 
bound  to  pay  the  sum  in  the  condition  only ;  and  that,  in* 
deed,  is  all  that  he  is  liable  to  pay,  as  the  law  now  is;  the 
court  being  by  statute  empowered  to  chance^r  down  the 
penalty  to  the  sum  in  the  conditien,  and  interest. 

So  too,  an  infant  is  not  bound  by  a  negeciaUe  note, 
%fter  it  in  negociated  ;  for,  in  such  cases,  the  evidence  of  i  T.  Rep.  41. 
the  want  of  consideration  is  wholly  inadmissible  :  but  if 
tiie  note  bare  not  been  negociated,  but  remains  in  the 
bands  of  the  promisee,  a  recovery  on  this  note,  when 
given  for  necessaries,  may  be  had  against  the  infant ;  for 
in  this  case  the  consideration  may  be  inquired  into.    So  |  Wood,  4osl 
toO|  in  case  of  a  note  not  negociable,  the  consideration  '^e.  in  Can. 
majT  i0t  be  inquired  into ;  and  by  sudi  note  the  in&nt  is  chitty,  se. 
iroiind  for  necessaries.    By  a  bill  of  exchuige  he  is  not  A-mb.  lei. 
%0und ;  for  the  ctNisideration  cannot  be  inquired  iftto. 
"•  To  this  doctrine  it  is  objected,  that  if  it  were  correct; 
-to  infant  would  not  be  bound  by  a  sin^e  bill ;  and  yet 
the  elementary  writers  agree   that  he  may  be  bound* 
^|]*he  answer  to  this  is,  that  although  it  may  no^  be  con-  ]  Keb.  iSf. 

sidered  as  settled  law,  that  the  consideration  of  a  sinde  ^^I'  ^^®'  ^ 

,  •     1  Lev.  186. 

bill  cannot  be  inquired  kAo ;  yet  this  was  not  formerly 
the  case,  when  it  was  settled  ihat  an  infant  might  be 
bound  by  a  single  bfll :  and  if  tbe  law  respecting  sin^e 
bills  be  altered,  with  respect  to  inquiring  into  the  consid- 
erSLtion,  then  it  ought  also  to  be  altered  respecting  an  in- 
fant\  being  booud  by  a  sin^e  bill. 

An  iiifant  is  not  boundby  antfDtmtiZ  ecmputasset,  ^y^i^^t^ii  iq^. 
for  necessaries,  although  the  consideration  may  be  in- 1 T.  Rep.  40. 
qnired  into :  for  an  infant  is  not  considered  as  capable  of  (^^j[]|(^*  j^^^ 
tstating  and  settlmg  t^  account :  and  at  the  time  the  law  i  Roll*  ^^3« 
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Chitty,  51.  S2  was  settled,  that  an.  infant  vras  not  bound  bj  an  im»iuii 
Peak  Rep  67.  comjmtasset  for  necessaries,  np  inquiry  could  be  made  re- 
215.  ppecting  the,  coi^sideration  of  an  irmmul  computoiset,^^ 

Latch-^Ie?.^  There  is  a  case  in  Latch,  169,  from  which  it  appean^i 
Cro.  Jac.  602.  that  the  reason  why  an  infant  is  not  liable  in  an  action  of 
•  ***P*  •  indebitatus  assumpsit^  or  an  insimul  xomputasset  for  neces- 
saries, (and  which  accords  with  the  opinion  expressed  in 
ihis  chapter,)  is,  that  no  evidence  can  be  given^  in  such 
case,  of. the  value  or  necessity  of  the  items  which  com-, 
pose  the  insimvl  computasset. 

In  the  State  of  Connecticut,  we  have  a  statute  on  this 
subject ;  in  the  construction  of  which,  there  seems  to  be 
an  opinion  generally  received,  that  the  common  law  i^. 
jlJtered ',  and  that  no  infant,  who  has  a  parent,  guardian  or 
master,  can  be  bound  by  his  contract^  even  for  necessa-. 
^ies  ;  aQd  that  the  doctrine  of  infants  being  bound  only 
by  such  contract,  is  confined  to  those  cases  only,  where 
the  infant  has  neither  a  parent,  guardian  nor  master.  The 
language  of  the  statute  does  not  sanction  such  Sin  opin- 
ion. It  is  a  statute  purely  in  affirn^aiiee  of  the  commoipt 
law,  except  that  itjenders  the  parent  liable  on  any  con* 
tract  of  the  infant,  which  he  consents  to.  The  words  of 
the  statute  are,  that  no  person  who  is  under  the  govern-* 
ment  of  a  parent,  guardian,  or  master,  shall  be  capable 
of  maldng  any  contract,  or  bargain^  but,  surely,  it  is  not 
a  strained  construction  to  say,  that,  when  a  minor  is  out 
of  the  reach  of  the  parent,  Sec*  that  he  is  not  under  his 
government;  for  that  government  cannot  be  exercised- 
The  statute  is  not,  that  an  infant,  who  has  a  parent,  guar- 
dian, or  master,  cannot  contract,  in  any  case;  but  he  who 
is  under  the  government  of  a  parent,  guardian,  or  master, 
cannot  contract.  If  that  were  the  case,  a  minor,  thrown 
on  our  shores  by  shipwreck,  would  not  be  able  to  con- 
tract for  necessaries,  if  it  could  be  shown  that  he  had  a 
parent,  &c.  living :  and  the  common  law  c|o6s  not,  any 
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liaore  than  our  sCatate,  safer  tn  infant  to  lie  beoBfll  bjr  bti 
contracts  for  necessaries,  where  he  is  under  the  goreniP 
nient  of  a  parent,  Sec.  that  is  to  say,  under  the  actual  govw 
eminent  of  luch  parent,  &c.  except  in  the  exempt  case  «f 
that  government  being  unduly  exercised,  as  before  stated'; 
and  it  would  be  remarkable,  if  our  legislature  meant  to 
reject  the  common  law  on  this  subject,  when  the  govern- 
ment of  the  parent,  be.  was  so  exercised,  that  the  minor 
suffered  from  hunger,  thirst,  cold  and  nakedness;  and,  in 
that  case,  that  he  should  not  have  the  privilege  of  bind* 
ing  himself,  but  must  continue  to  suffer ;  for  his  contract 
for  such  articles  would  not  bind  his  parent,  if  the  statute 
be  to  be  understood  as  contended  for.  The  expressions 
ni  the  statute  show,  that  the  parent,  &o.  are  not  to  be 
bound  bj  any  contract,  unless  where  the  infant  was  au^ 
thorised  to  contract.  The  contract  of  such  infant  is  de- 
clared to  be  utterly  void,  except  when  allowed  to  be 
made  by  the  parent.  It  follows  of  course,  then,  if  the 
infant,  who  has  no  proper  care  taken  of  him,  should  con- 
tract for  necessaries,  neither  he  nor  his  parent  is  bound, 
.and  he  is  left  to  'perish.  If  the  legislature  intended  to 
have  effectuated  such  a  notable  change  in  the  common 
law,  it  would  have  been  expressed  in  a  manner  very  clear 
and  lucid,  and  not  left  to  construction.  It  cannot  be  sup-* 
posed,  that  the  statute  intended  to  alter  the  common  law, 
and  leave  the  person,  whose  humanity  has  furnished  ne- 
cessaries for  an  infant  in  distress,  without  remedy  against 
th6  minor  or  parent :  But,  on  the  construction  against 
which  I  am  contending,  this  would  be  the  case ;  for  the 
statute  exacts,  that  such  contract  never  binds  the  infant } 
and  the  parent  only,  when  he  authorizes  the  contract* 
But  if  the  statute  be  considered  as  an  affirmance  of  the 
common  law,  in  all  contracts  for  necessaries,  by  an  infant, 
not  under  the  government  of  a  parent,  toe.  or  when  that 
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Latch.  279. 
I  Stra.  I0<3. 
•  Sdk.  196. 


gOTcmment  is  not  duly  exercised,  the  infant  ^  is  bouady 
and  the  parent  also.  It  ought  to  be  remarked,  that,  how* 
ever  convenient  and  useful  -certliin  articles  may  seem  t» 
Cro.  Jac^494.  be  to  an  infant,  under  his  then  circumstances ;  yet,  if  the 
article  furnished,  is  not  o»e  of  4hose  termed,  by  law,  ne- 
cessaries, the  infant  is  not  bound :  As  if  an  infant  be  a 
fimner,  ami,  in  his  business,  dipuld  purchaafs- a  cait,  ixc 
yoke  of  oxen,  he  b  not  bound  by  bis  contract:  Or,  if  an 
ififant  merchant  should  contract  for  goods^  the  case  would 
be  the  same. 

'  The  infant  is  bound  lor  necessaries,  for  his  wife  and 
ins  ebildren :  for,  by  law,  he  is  permitted  to  marry ;  and, 
therdbre,  can  enter  into  such  contracts  as  are  necessary 
to  theexistente  of  the  relation  of  husband  and  wife*    He 

is,  also,  Uable  for  the  debts  of  his  wife^  whh:b  e^stedat 
Notes^  99.  ujg  ||„j^  Qf  coverture. 

The  necessny  termed  instnictioni.  musft  be  such  as  is 
suitable  for  the  infant's  condition  in  life.  A  liberal  edu* 
.ettdon  at  9m  univeisity,  may  bfB  as  proper  for  one  penson, 
as  a  coHn^'sicbool  education  is  for  anpther;  and  we  find 
4t  laid  down  in  ^d.  446,  that  instruction  in  singing  and 
dancing  waanpt  necessary*  A  change  of  manners  mi^y* 
possibly,  now  warrant  a  diffisrent  decision. 


Stra.  lev. 

Sspin.  Dig. 

161. 
Barnes* 


CHAP.  11. 


0^  the  Infanfi  Privilege  to  re$cmd  hii  CantroeU.    Whm 

^  lie  is  compMMe  in  Ckant&ry  io  do  eetimn  wieCi,  orper^ 

formeeriain  Duties;  and  of  his  being  bowidj  if  he  fvlfi 

*sueh  Contracts^  or  perform  such  Duties,  ufiihout  Compvl* 

si6n  ;  and  how  for  his  Privikge  eattends  in  such  Cases. 

*Of  eertttin  Contracts  vjhith  Infants^  mo/g  mahe^  and  Am 

*  Extent  of  their  LiabSHty  on  Aose  Coioftraots;  of  t»  Ai 

*  Case  of  Infant  Extcuionf  Mofrhge  SetdemenS  hytheuu 
Of  ^^teir^  Power  to  Demise  Personai  Proporty.  Of  their 
being  bounds  after  they  come  of  Age^byrfi4'^ying4host 

*  JCoTttracts,  which  were  madedwiing^ibsfaincy, 

'  Thxkc  ape  eertsEin  contracts  which  minars  ^sxe  capaMd^ 
iLt  law,  or  chancery,  to  make ;  and,  also,  certain  acts, 
Hiliieh  they  are  compellable  to  do.  ff  they  make  sucJh 
'contracts,  or  perform  such  acts,  without  compulsion,  they 
are  bound  by  them :  But  it  is  iJways  to  be  understood^ 
that,  if  such  contract  be  unequal,  or  such  act  disadvan* 
tageous  to  the  minor,  he  may  rescind  it ;  but  it  must  ap- 
pear to  be  so,  or  he^eannot  avaH  himsdff  of  his  privilege : 
whereas,  in  ordinary  cases,  he  rescinds  his  contracts,  at 
pleasure ;  and  no  inquiry  is  to  %t  made,  whether/  they 
are  fair,  beneficial  contracts,  ^r  not.  This  rule  may  be 
exemplified  by  a  variety  of  cases:  An  infant,  being  joint 
tenant,  or  tenant  in  common,  or  parcener  with  others,  is 
compellable  to  make  partition.  If,  then,  such  infant 
•should  make  partition  which  is  reasonable,  he  cannot  re- 
scind it.  An  infant  mortgagee  is  compellable  to  re-con- 
Tey,  upon  the  mortgage  money  being  tendered,  or  paid-; 
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nd  if,  upon  the  receipt  of  tbe  money,  he  do  Te*convey». 
it  is  a  valid  conveyance. 

An  infant,  who  is  a  w^H  tiiisiee  of  real  estate,  mil  be 

compiled,  in  chancery,  to  convey,  in  all  case^,  where  a 

trustee,  who  was  an  adult^  wouM-be  compelled  to  coovcy. 

sVes.  559.     It  is  no  objection  that  the  perseo  is  a  femiae  covert;  she 

^  6?5.  "^  ^  decreed  tc  cMifey  by  fine.    An  infant  is  compiri'- 

SAtk.477.     Uble  to  set  out  the  widow's  dower.    If,  then,  he  do  so, 

end  it  be  a  jndioious  setting  out  of  dower )  he  is  bomid 

by  it«    So  an  infant  tnii^e  is  compellable  to  gine  m  ciia** 

^haige  for  money  paid  $  and  in  these,  and  dl  cases^  wlseii 

8  Bur.  isoi.   be  is  compellabie  to  do  an  net,  if  he  do  it  without  ^com^ 
CcLit.  17£.  piiifiKHi,  be  is  not  at  liberty  to  rescind  it/ 

iBI.50S^  So  too^  an  infisit,  at  th^  &^  of  seventeen,  ean  act  as 

9  Bur.  17S4.   |^  earecutor;  and  his  acts  reipeotiog  the  testator's  estmte, 

•»e  as  bidding  upon  him,  as^  on  other  extsoutors^  unfeas 
the  act  done,  will  create  a  denaffamt^  and  subject  hita^  to 
loss  out  of  bis  own  estate :  ih  such  case,  be  may  have  his 
{Nrivilege.  If  an  executor,  «wbo  is^  an  asUilt,^  should  dis- 
charge a  debt  due  to  the  estate,  without  having  received 
the  money;  yet  he  woaid  be  ssBSwerafale  for  the  debt^ 
were  assets  in  Ids  hands';^  and  he  would  be  without  any 
remedy,  haTing  discharged  the  debt  The  case  of  the 
infant  executor  would  be  different  i  He  would, ;  indeed, 
be  answerable  for  the  debt,  s^  assets;  but  he.  would 
not  be  bound  by  his  discharge ;  for,  if  be.  wereboaadv  ^ 
would. create  EdtvoitavU:  But  if  be  had  received. the 
debts,  Ms  discharge  would  be  as  binding  upoft  him,  as 
upon  an  executor,  who  was  an  adult  Cro*  Car*  490«  2l 
Bur.  1027.  Moore,  177,  852.  Co.  Lit  172. 

An  infant  ean  enter  into  tbe  contract  of  marraage,.the 
mdle  M  fourteen^  aad  the  female  at  twelve:;  and  such 
contract^  if  celebrated  according  to  the  usual  ceremonies, 
is,  iodisputaUiy,  a  valid  marris^.  If  cekbraled  before 
4faiit  period,,  it  may  be  receded  from  by  either  part^  |  but 
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tt9eds  no*  renewed  eelebralton,  if  the  parties^  after  they 
arrive  at  that  age,  cohabit  together  as  man  and  wife. 
.  That  minors  vmy  many,  hj  the  Engjiah  law,  before 
tfae^;are  capdl>}e  of  consent,  is  bdispulcdiile.    They  may, 
indeed,  when  ttiey  become  capable  ofasaenting  and  difr- 
senting,  dissent  to  the  marriage,  and  render  it  invalid} 
but  lu^il  that  time  arrives,  they  may  legally  intermarry* 
This  is  a  singular  case,  that  marriage  should  take  e&ct, 
widKMit  a  contract  between  the  partings;  for  there  can  be 
BO'CQffiiieaet^  where  there  is  no  capacity  to  contract.    In 
1  Hell.  Abf.  34I9  there  is  a  cas^,  where  a  wife,  being 
only. eleven  years  of  age,  did  then  disagree  to  the, mar? 
riage;  and  the  husband^ beiiig  thenof  the  age  of  consent| 
married,  ai^other  woman,  and  by  her  bad  a  child*    Skich 
iditld  was  adjudged  to  be  a  bastard,  because  the  former 
i&a;rriage  continued  valid;  for,  th^  first  wife,  when  sl^e 
dissented  to,  the  marmge,  had  not  arrived  to  tbe  agf 
when  she  could  dissent.    A  marriage  at  such  a  tender 
age^  has  not  been  heard  of  in  Connecticut,  I  believe;  and 
I  xmanot  suf^se,  that  such  marriage  would  be  considery 
ed  vatid.  In  consequence  of  dus  power  in  infants  to  con^ 
tract,  marriage  setdementsi  that  have  been  niade  by  ii^ 
fanta,  when  rea«onsUe,  have,  in  chancery,  been  held 
mild;  being  cc^sidered  as  aecesMy  to  the  principal 
oontraet*    The  truth  is,,  in:  these  cases^  tbe  chancelloc  is 
considered  as  guardian  to  att  tbe  infants^  in  tbe  kingdom.; 
ftnd  takes  such  care  ^  of  them  as  his  discr eUon  dictates, 
firee  &om  the  conlmd  of  tbe  common  law.    To  ascertain, 
with  preeision,  in  what  cases  the  chancellor  enforces  mar- 
riage settlements,  by  infants,  so  as.  to  form  a  general  rule, 
I  find  impossible. .  That  they  have  done  it,  in  a  vari:ety 
.  o£  instances,  is  certain,    I  will  irefer  the  reader  to  the 
.^aaes.on  tbe  subject,  which  I  hare  examined,  s^d  leave 
him.to.Imn  bis  own  cjcmdusions*  Tha  estate  of  a  female 
infant: was  bound  by  a  marriage  settlement,  as  appears 
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from  the  case  of  Seys  and  Pierce,  reported  in  8  Atk. 
316. 

•  Mod.  101.  The  same  doctrine  is  nientioned  in  2  Vern.  SOI.  The 
agreement  of  a  female  infant  was  inferred  fr6m  circum- 
stances, and  she  was  bound ;  but  in  aU  these  cases,  the 
settlement  must  be  with  consent  of  the  parent  and  guar- 
dian. The  power  of  infants  to  consent  to  marriage,  is 
under  the  like  restrictions.  Their  consent  is  not  valid, 
without  the  consent  of  parents.  It  must,  likewise,  be 
remarked,  that  such  settlements,  by  infants,  wifl  not  bind 
them,  unless  they  are  perfectly  fair  and  reasoiiable.  In 
every  case,  where  there  is  an  inadequacy,  a  court  of 
chancery  wiH  refuse  to  sanction  them.  The  point,  that 
a  female  infant  is  bound  by  her  covenaht,  in  equity,  to 
settle  her  estate,  where  there  is  &  competent  provision 
made  for  her  by  her  husband,  and  hef  parents' hfetve  con- 
sented to  such  covenant,  seems  to  be  settled  in  a  case 
reported  in  2  P.  Wms.  S43.  ^  '  ^'^ 

«  Bro.Par.Ca.  That  a  female  infant  may  bar  her  ddwer,  by  accepting 
v^'  KK  ^  jointure,  is  indisputable.  It  would  seem;  froih  th^  above 
statement  of  authorities,  that  it  might  be  fairly  concluded, 
that  the  point  was  settled,'  that  a  female  infant,  under  ilie 
restrictions  before  mentioned,  would  be  bolmi  by  fen 
agreement  made  before  marriage,  to  settle  her  e^ate. 

S  Atk.  613.  There  is,  however,  some  doubt  thrown  wpoh  this  subjecf, 
from  the  opinion  of  Lord  Hardwicke,  in  3  Atk.  613, 
where  he  says,  that  the  case  In  2'P.  Wms.  2$3;ii$  going 
a  great  way;  and  is  stiH  involved  in  greater  obscurity,  l^ 
the  opinion  of  Lord  Thurlow,  where  he  says,  that -the 

s  Bro.in  Can.  real  estate  of  a  female  infant  is  not  bouttd'by  herngre^- 
ment,  unless  she  take  possession  of  the  jointute,  afterher 
husband's  death,  and  then  ratifies  it  by  hei*  o\Vn  "aict ;  and 
that  it  is  irtimaterial  whether  the  provision  for  her,  that 
induced  the  settlement,  is  cbmpetenfottiot.   -  '    '         * 
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YfheXhet  a  male  infant  would  be  bound  by  hia  marriage 
aettlement,  seems  to  be  more  uncertain;  but  I  cannot 
cocM^eive  of  any  imaginable  reason  why  he  should  not  be 
bound  in  all  c$ees,  where  a  female  infant  is. 

I  find,  that  in  the  case  of  Lavender  vs.  Blackstone, 
cited  in  Roberts,  on  fraudulent  conveyances,  that  a  pro- 
mise,  made  by  an  infant,  on  his  marriage,  to  settle  hk 
estate  on  his  wife,  when  of  age,  was  a  sufficient  conside- 
ration, to  support  the  settlement  after  marriage.  There 
is  a  case  in  Pre.  in  Can*  where  a  male  infant  covenanted 
with  his  intended  wife,  who  was  an  adult,  that  her  estate 
^hoiuld  be  settled  in  a  certain  manner;  and  he  was  bound 
by  this  covenaiit 

,  It  has  beeu  decided,  that  a  male  infant's  lease  for  life, 
jbinds  him;  yet,  it  is  said  by  Powell,  that  there  is  no, de- 
cision of  chancery^  that  a  male  infant  can  bind  his  real 
f  state,  by  marriage  settlements.  Fondb.es,  70, 

An  infant  can  dispose  of  his  personal  property,  by  will ; 
tbough  at  what  age*  the  infant  shall  possess  this  powei^ 
f  e^ms  uncertain.    Some  have  said,  that  at  twelve,  in  fe-   * 
malea^  and  fourteen  in  males :  Others  have  said,  general-  2Ver^69,i04. 
Ijy  that,  wheft  an  infant  arrives  tp  fifteen  years  of  age,  pre.  in  can. 
such  infant  may  dispose  of  personal  property  by  will.    ^|®' 
Others  have  fixed  on  seventeen  years  of  age,  as  the  pro- 
im^r.  time.    If  the.  civil  law  goverps,  which,  I  think,  is 
prpbable,  seventeen  years  is  the  true  time.    If,  th^n,  an 
infynX  jpaalie  a  will  of  his  personal  property,  at  this  age, 
Md  in  such  will  direct  his  debts  to  be  paid,  his  executor 
is  a  trustee  for  the  payment  of  debt^,  contracted  by  the 
testator  during  his  infaucy ;  for  these  debts,  so  given,  are 
•o  many  legacies  to  the  debtors,  by  the  testator.  Com.  Dij.  s. 

In  Connecticut,  this  is  regulated  by  statute ;  and  a  mir 
ftor  must  be  at  the  age  of  seventeen,  before  he  can  dis- 
pose of  bis  personal  property. 
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Fondb.  74.         At  cdiomon  law,  &ii  infftnt  can  eleet  a  guardian  at  fonr- 

?£  ^^  Ab  *^^  y**"  ^^  *^'  *^  ^  iflalej  if  a  female,  at  the  age  frf 

28*.  twelve  ycaw. 

1 T.  Rep.  648.  Although  a  mmor  is  not  bottcd  br  bis  contract ;  yef ,  it 
1  Stra.  690.  ^®  promise  to  fulfil  it,  after  he  arrii^es  at  full  age,  he  is 
bound :  and  it  is  to  .be  remarked,  that  a  suit  against  faikv, 
in  such  cases,  is  not  brought  upon  the  j&ew  promise,  bcrt 
on  the  original  contract,  or  security;  and  if  to  such  suit, 
there  be*  a  plea  of  infanay,  the  force  of  thi^  p3ea  is  avoid- 
ed, by  setting  out  in  the  replication  the  new  promise. 
This  rule,  now  laid  down,  is  applicable  to  all  cases  ^ere 
the  original  contract,  or  the  security  for  such  contract,  is 
voidable ;  oply,  if  the  security  be  void,  the  suit  cannot  be 
founded  on  that;  but  resort  must  be  had  to  the  original 
contract,  if  that  be  valid.  If  the  ordinal  contract  be 
void,  no  suit  eon  be  maiiHfained ;  but  if  a  suit  can  be 
maintained  in  such  case,  it  must  be  brought  on  the  new 
C8p.Dig.  164.  promise;  and  he  is  bound  only  to  the  e:xtent  of  the  new 
promise,  in  any  case  :  As,  for  instance,  when  the  promise 
is  to  pay  one  half  of  the  original  debt,  only  one  half  can 
be  reewered* 

So  too,  if  an  infant  lease  lands,  and,  after  he  come  alt 

age,  receive  rent,  this  is  equivalent  to  an  express  promise, 

that  the  lease  shall  stand ;  and  the  in&nt  is  bound  there- 

Stra.  696.       by^  And  so  too,  if  tl^  infant  were  the  lessee,  and,  after 

*^*56.^^'*    he  comes  of  full  age,  pays  the  rent,  this  is  an  affirmance 

Cro.  Jac.  SSO.  of  the  lease ;  and  he  cannot,  afterwards,  rescind  it    The 

rale  is,  if  the  inf«it,  after  he  comes  of  age,  waives  fait 

privilege,  by  words  or  acts,  he  confirms  the  contract. 

There  is  a  case  in  3  Atk.  S4,  to  this  efi^ct ;  where  an 
infant,  when  at  school,  purchased  liquors ;  and  ii^hen  b# 
came  of  age,  he  gave  his  note  for  them  in  the  sum  at 
which  Ae  seUer  5c4d  them  :  the  seller  never  producing 
any  account,  the  court  directed  the  note  to  be  given  upl 
This  seems  to  be  extending  the  privilege  of  in^ncy  be- 
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yoad  it^  natural  Uniits ;  for  in  ordinary  cases,  wben  au  in- 
{aal  eooies  of  a^  and  proomes  to-  fulil  a  contract  made 
during  his  minority,  he  is  bound  so  to  do.  It  is  true,  the 
BOfi'-production  of  the  account  might  afford  evidence  of 
fraud  in  the  seller ;  but  it  is  not  sach  a  fraud  as,  in  ordi- 
naty  cases,  chancery  would  relieve  ^.gaio8t,  where  a  per* 
son  is  as  competeat  to  take  care  of  himself,  as  any  adult 
is  supposed  to  be. 

There  are  to  be  found  a  variety  of  cases  in  the  books, 
where  infants  have  been  held,  in  chancery,  bound  by 
their  contracts,  by  which  they  have  received  to  them* 
selves  great  advantage ;  and  if  they  were  not  bound,  a 
fraud  would  be  practised  upon  them.  This  is  exempli-* 
iied  in  the  case  of  an  infant,  who,  when  his  father  waa 
about  to  make  a  settlement  of  part  of  his  real  estate  up- 
on a  younger  son;. to  {prevent  it,  promised  his  father,  that 
if  be  would  not  make  such  settlement,  and  would  suffer 
the  estate  to  descend  to  him,  he  would  pay  his  younger 
brother  £100,  The  father,  relying  on  the  engagement 
of  bis  eldest  son,  desisted  from  the  intended  settlement. 
In  this  case,  chancery  compelled  the  infant  to  pay  the 
£100. 

In  the  case  of  an  infant  devisee,  to  whom  lands  were 
devised,  charged  with  the  payment  of  portions  to  the 
other  children  of  the  devisor,  and  the  infant  offered 
other  lands  for  the  security  of  the  portion,  which  propo- 
sal was  accepted  by  the  guardians  of  the  children ;  the  .^    , 
devisee  shall  be  bound  by  his  offer,  unless  he  retract  it  9  Mod.  ss! 
immediately  upon  his  coming  of  age.    The  real  ground  ®  ^%9^  ^^ 
on  which  this  interference  of  the  chancellor  takes  place,  i  Br.  in  Can. 
is,  that  an  infapt  ought  not  to  reap  any  benefit  from  his      ^^^' 
fraud ;  and  that,  in  point  of  equity,  he  is  as  much  obliged 
to  abide  the  consequences  of  practising  fraud,  as  if  he 
were  an  adult. 

H2 
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It  b  said,  that,  in  a  court  of  law,  an  infant  is  not  HaUe* 
for  his  fraud  in  a  contract.  An  attentlFe  consideration  to 
this  subject,  which  I  wiil  end^ivai|r  to  bestow  in  its  plro- 
per  place,  I  flatter  myself  wiB  lead  us  to  conclude,  that 
such  a  rule  is  opposed  to  princq^le ;  and  notwithstanding 
Ifae  decisions  on  this  subject,  yet  the  opinioa  of  some 
eminent  and  profound  lawyers  will  warrant  us  now  to 
consider  it  questio  vexaiay  open  to  dtscussion.  I^ances 
are  to  be  foond^  which  did  not  relate  to  marriage  settle- 
1  Eq.  Cav  Ab.  ®*°*^  where  courts  of  cbancery  have  decreed  iofauts  to 
287.  fulfil  contracts,  when  found  to  be  beneficial  to  them.  No* 
rule  can  be  laid  down,  in  such  cskses,  to  what  e^^tent 
chancery  will  go.  The  chancellor  seems  to  act  as  guar- 
dian pf  the  infant,  and  to  exercise  an  authority  not  stsict- 
ly  comp^ibk  with  the  general  principles  of  law. 


CHAP.  m. 


Of  Aiviu  heing  bound  by  4heir  CantracU  mth  hfcmt$* 
Of  the  Effect  of  an  Infanft  trnMing  himself  of  hts  Prtw- 
l^e,  after  having  received  of  the'  Adtdt  the  Comideration 
for  which  the  Infant  entered  into  the  Contract.  Whether; 
during  Infancy ^  he  ^xm  render  ^alid  hi$  Contract,  so  that 
ie  can/not^  afterwards^  avoid  iL 

Although  infants  are  not  bound  by  their  contracts  i  Mod.  tT. 
iBvith  others,  yet  adults  are  bound  by  their  contracts  with  ?  Y.V^^A^\^ 

^  ^  lSid.44o,  41. 

them.    If  A,  an  infant,  shouM  lease  his  land  to  B,  an  3  Mod.  S4t. 
mdult,  for  rMt,  it  is  no  answer  in  the  H»outh  of  B,  to  say,  C^^-^**'  ^•*' 
that  A  was  not  bound  by  his  Tease,  and  could  have  re- 
scinded it,  at  pleasure ;  and  diat  A,  not  being  bound  to 
faim,  he,  B,  ought  not  io  be  bound  to  A ;  for,  that  there 
was  no  reciprocity  in  such  a  contract.    So  loo,  it  has  al- 
ways been  held,  where  A,  an  adult,  promises  B,  an  infant 
to  marry  her,  that  A  was  bound;  although  the  oidy  con-- 
sideration  for  A's  promise,  was  B's  promise  to  marry  bins, 
^nd  by  that  promise  B  was  not  bound.    This  doctrine  is  Stra.  957. 
only  applicable  to  such  contracts  of  a  minor  as  are  void- 
able ;  for,  if  the  contract  be  void,  there  is  no  reciprocity,  9  Yid.  21s. 
tior  any  consideration  for  the  contract  of  the  adult ;  and 
he  would  not  be  bound  by  his  contract  with  the  infant: 
But,  in  such  cases,  if  the  minor  refuse  to  Ailfil  his  con- 
tract, the  adult  is  discharged  from  his  contract  with  him? 
As  if  an  infant  lessor  should  forbid  the  adult  to  improve  stra.  8d7. 
the  land  leased,  or  turn  him  off  his  premises,  having  re-Cro.Car.^* 
«cinded  the  contract;;,  every  thing  is  placed  in  statu  quo, 
where  it  was  before  the  contract  was«ntered  i»to«    I  ap- 
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prebend  that  it  is  not  a  disputable  question ;  but,  f hat  so 
long  as  such  contract  remains  executory,  if  the  infant  ac- 
tually use  his  privilege  to  rescind  it,  the  adult  is  not 
bound  to  perform  his  part.  But  it  seems  to  have  been 
an  opinion  among  the  elementary  writers,  that  if  a  con- 
tract be  performed  by  the  adult,  to  the  infant,  and  then 
the  infant  refuse  to  perform  his  part,  and  this  contract  be 
rescinded;  that,  in  such  cases,  the  adult  has  no  remedy 
to  recover  the  consideration  paid  to  the  minor.  So  that 
if  a  minor  should  contract  to  pay  an  adult  ^50  for  a  horse, 
sold  to  him  by  the  adult,  and  then  the  minor  should  re- 
scind the  contract,  that  the  adult  must  lese  his  horse :  Or, 
if  a  minor  should  buy  a  horse,"  and  pay  for  him,  that  he 
might  rescind  the  contracft,  aad  recover  back  the  money, 
and  yet  retain  the  horse;  it  being  a  presumption  of  law, 
as  they  say,  that  the  consideration  paid,  or  4eliirered,  by 
the  adult,  was  intended  as  a  present 'to  the  minor.  This 
decline  appears  to  me,  to  be  wholly  destitute  of  princi- 
ple,' and  not  supported  by  the  authorities*  That  the  mi- 
nor has  a  right  to  rescind  his  contract,  at  pleasure,  is  not 
contended ;  but,  when  rescinded,  I  should  suppose,  that 
the  contract  was  as  if  it  had  never  been,  and  that  the 
/  minor  could  never  retain  the  consideration  iittrii^he  had 

^•^^  ^'L.^.-c^'       rescinded.    I  apprehend  it  to  be  a  sound  maxim,  and 

which  is  founded  in  the  highest  reason,  that  an  infant,^^  al- 
though he  may  always  use  his  privilege,  as  a  shield  to 
defend  himself  agaiiist  his  own  contracts ;  yet,  he  shall 
never  make  use  of  it,  as  an  offensive  weapon,  to  injure 
others.  It  is  enough  that  an  infant  shall  have  full  power 
to  set  afloat  his  contract.  '  In  doing  this,  he  is  in  the  pro- 
per use  of  his  privilege;  but  to  obtain,  by  that  means, 
property  from  others,  is  a  fraud  ;  and  is  turning  his  privi- 
lege ill  to  an  offensive  weapcna,  which  the  law  will  not  in- 
dulge- It  is  true,  that  the  lawful  exercise  of  this  privilege, 
9ill  produce  the  effect  of  defrauding  others,  in  many 
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cases:  As  where  an  infant  has  bought  a  horse,  and  given 
bis  note  for  the  value,  and  then  avoids  his  note  by  a  plea 
of  infancy ;  and  has  sold  the  horse,  spent  the  money  re- 
ceived, and  is  unable  to  pay  the  value  of  the  horse :  in 
this  case,  the  adult  may  be  defrauded ;  but  it  is  because 
the  minor  is  unable  to  pay,  or  make  him  satisfaction.  But 
how,  in  point  of  principle  and  good  sense,  would  the  case 
be,  if  tbe  infant  were  in  possession  of  the  horse,  at  the 
time  he  avoided  the  notef  Would  not  the  whole  contract 
be  utterly  void,  and  as  much  blotted  out  of  existence,  as 
if  it  never  had  been?  and  would  not  the  horse  then  be 
tbe  property  of  the  adult,  the  infant  having  received  the 
ftxll  benefit  of  his  privilege ;  that  is,  the  privilege  of  not 
being  bound  by  his  contract?  And  if  the  property  of  the 
borse  were  in  the  adult,  he  might  retake  him,  in  a  peace- 
able manner,  prescribed  bylaw;  and  might  demand  him 
of  the  infant ;  and,  in  the  case  of  refusal,  might  bring  an 
action  of  trover  against  the  minor,  for  converting  the 
borse  to  his  own  use.   But  it  may  be  worth  inquiry,  what 
is  to  be  done,  where  the  adult  bought  the  property  of  the 
minor,  and  paid  him  the  money,  and  the  minor  rescinds 
the  contract,  and  reclaims  this  property :  bow  is  the  adult 
to  recover  the  consideration  paid  ?    In  this  case,  we  are 
met  with  a  technical  difficulty,  to  recover  pounds,  shil« 
lings,  and  pence :  for  no  form  of  action  is  appropriate  to 
the  recovery  of  money,  where  the  consideration  has  fail- 
ed, except  onl]|  an  indebitcUus  asmmpsit,  for  money  had 
and  received ;  and  that  a  minor  is  not  bound  by  a^sump" 
$ii,  though  he  is  liable  for  a  tort.    I  do  not  admit  the 
soundness  of  the  rule,  that  the  minor  is,  in  no  case,  liable 
in  an  action  of  indebitatus  assumpsit^  for  money  bad  and 
received.    It  is  tme,  he  is  not  liable,  in  any  case  where 
the  action  is  really  founded  on  a  contract ;  but  where  it 
results  from  a  set  of  facts,  which  are  tortious,  iikwhere    ^^ 
tbe  detainer  Is  wrongful,  there  being  no  contract  respect- 
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mg  the  matter  in  existence,  it  is  otherwise.  This  vwf 
be  illustratod,  by  supposing  t  minor,  by  wrong,  obtains 
pessessioft  of  his  neighbour's  horse,  and  sells  him  for 
$50 :  In  this  case  trespass  and  trover  lies;  and  as  the  mi* 
Bor  is  Mable  for  the  iort^  a^d  as  that  is  the  gist  of  the  ac* 
fion,  I  entertUB  no  doubts  but  the  tort  may  be  waived, 
and  an  aetion  brought  for  $50  against  the  minor.  There 
is,  in  this  case,  nottiing  to  be  proved,  to  entitle  the  plain- 
tiff to  recover,  except  only  a  tort ;  and  there  can  be  no. 
satisfactory  reason  assigned,  why,  for  a  tort,  he  should 
not  be  as  liable  in  one  form- of  action^  as  in  another. 

So,  if  a  minor  had  found  money,  the  detention  of  it 
would  be  wrong;  and  I  have  no  doubt,  but  that  an  t»^€- 
Jntatm  assumpsit,  founded  upon  this  wrongful  detention, 
might  be  supported  against  a  minor.  So  too,  in  the  case 
imder  discussion,  the  minor,  having  obtained  the  money 
through  the  intervention  of  a  contract,  when  that  con- 
tract is  resciaded,  it  places  the  parties,  as  to  their  right, 
in  the  SMne  situation  as  if  there  had  never  been  a  con-^ 
tract :  and  in  Aat  case,  the  money  must  be  considered  as 
procured  by  wrong,  and  detained  by  wrong;  and,  of 
course,  according  to]  this  opinion,  no  valid  objection  liesr 
against  recovering  the  money,  in  the  fcHrm  of  an  indebita'- 
tus  assumpsit^  for  money  liad  and  received.  From  the 
cases  determined,  I  can  find  nothing  satitfactory  on  this 
subject:  It  is  said,  in  one  or  two  authorities,  that  when 
the  adult  knew  that  the  person  of  wh<^  he  purchased, 
was  a  minor,  ^at  he  sh^  not  recover;  for  the  presump- 
tion is,  that  he, meant  to  make  a  present  of  the  ptirchase 
money  to  the  infant.  It  is  proper  to  remaik,  in  this 
place,  that  those  cases  do  not  reach  the  case  where  the 
adult  did  not  know  that  the  person  with  whom  he  was 
contracting,  was  a  minor;  bnt,  in  the  case  of  the  adult's 
knowing  him  to  be  a  minor,  the  reason  ^ven,  that  die 
presumption  was^  tiiat  the  adult  intended  a  present  to 
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the  mintr,  is  wholly  void  of  comnMm  sense.  The  iaeti 
{NTOWy^that  no  such  thing  was  intended  $  for,  if  he  had 
ntaQt  to  make  a  present  to  the  minor,  he  would  not  have 
taken  awaj  the  horse. 

The  c^e  in  1  Sid.  129,  wUeh  is  cited  f<Nr  the*  papom 
of  establishing  the  doctrine,  that  no  action  wiU  lie  asajosl 
a  minor,  for  goods  delivered  to  him,  on  a  contract,  which 
the  minor  has  rescinded,  proves  nothmg  more  than  this : 
If  the  adult,  who  delivered  the  goods  to  him,  knew  that 
he  was  a  minor,  be  shall  have  no  action  against  the  mi* 
nor*  But  it  is  so  far  from  supporting  die  general  propo* 
aition,  that  it  is  an  authority  to  the  contrary ;  for  the 
judges  declare,  that  if  the  good^  were  delivered  to  the 
mfant,  not  knowing  him  to  be  an  infant,  the  law  will  be 
etherwise. 

It  ought  to  be  remembered,  that  the  opinion  in  the 
«ase  given  by  the  court,  bad  no  connection  with  the  case 
Jbefore  the  court;  and  there  was  no  nece^pity  to  have 
given  any  opinion  thereon*' 

The  case  in  1  Lev.  109,  cited  for  the  same  purpose, 
has  no  bearing  on  the  point :  it  is  a  case  in  which  it  was 
deter9iinedy  that  no  action  lay  agunst  an  infant  for  fraud 
in  a  contract. 

The  cases  in  1  Keb.  905,  913,  which  are  cited  for 
the  same  purpose,  have  no  relation  to  this  question. 
They  are  authorities  to  prove,  that  an  infant  is  not  liable 
for  a  fraudulent  affirmation,  respecting -a  contract.  No- 
thing more  can  be  learnt  from' any  <2tetufn<»fapy  judge, 
than  that  an  adult,  who  trades  with  an  infant,  knowing 
iiim  to  be  an  infant,  shall  never  recover  of  him  for  the 
money,  or  any  other  article,  wbic^  he  lias  let  the  infant* 
have;  although  the  inlant  should  rescind  the  contract. 
There  is  no  equity  in  such  a  principle:  it  seems  more 
like  a  penalty,  inflicted  for  trading  with  an  infant,  than 
doing  justice  betwixt  the  parties.    Upon  general  princi- 
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pies,  nothing  ean  be.more  apparent,  than,  that,  if  a  minor 
resciod  his  contract  and  recover  of  the  aduk,  for  the 
property  received^  on  the  contract,  unless  he  refunds 
what  he  received  by  virtue  of  the  contrajct,  that  he  hold^ 
it  mda  fide. 

.  I  apprehend,  that  it  is  enough  that  an  infant  shcmld  en- 
joy the  privilege,  of  rescmding  his  contract,  when  he  does 
not.use  this  privilege  for  the  purpose  of  defrauding.,  I 
should  suppose  tliat  it  was  a  much  more  rational  rule, 
that  an  infant  should  never  rescind  a  fair  contract,  where 
he  had  availed  himself  of  the  consideration  received  of 
the  adult,  than  that  he  should  be  indulged  in.cetaining 
the  consideration,  and  the  articles^also,  for  which  that 
consideration  was  given. 

I  do  not  pretend  that  the  current  of  authorities  will 
warrant  this  doctrine ;  yet  I  am  unable  to  reconcile  all 
the  cases  with  bemg  good  law,  upon  any  other  hypothe- 
Cro.  Jac.  S2.  ^^^  particularly,  the  case  in  Cro.  Jac.  and  in  Bulstrode, 
s  Bulst.  69.  where  it  is  held,  that,  if  an  infant  lease  land,  and  improve 
it,  until  rent  day,  if  the  rent  be  a  reasonable  rent,  he  will 
be.  liable  in  an  action  of  debt  for  the  rent.  Here  is  a  case 
where  the  infant  is  made  lii^ble,  not  for  necessaries;  for  a 
lease  of  land  is  not  necessary  for  an  infant;  andl  cannot  per- 
ceive any  possible  ground,  on  which  he  is  held  liable  to 
pay  the  rent,  except  this;  that  he  has  availed  himself  of 
the  benefit  of  the  lease.  I  know  it  has  been  said,  that 
this  decision  is  incompatible  with  the  law  that  admits  an 
infant  to  rescind  his  contract.  I  apprehend  this  case  is 
in  perfect  harmony  with  that  doctrine.  There  is  no  doubt 
that  the  infant  might  have  waived  his  term,  if  he  had 
chosen  to  have  done  so;  but  having  received  the  full 
benefit  of  the  lease,  he  shall  not  have  the  privilege  of 
using  it  for  the  purpose  of  fraud,  and  refu^lie  to  pay  the 
rent ;  or,  if  more  rent  had  been  reserved  than  the  land 
was  worth,  he  might  have  avoided  it,  at  least  as  to  the 
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surplus  of  a  quantum  valdfot.  It  onght  to  htre  been  re- 
mttrked,  that  when  an  infant  enters  bto  a  contract  which 
is  void,  a  promise,  when  of  age,  to  fulfil  it,  will  not  bind 
him ;  but  a  promise  to  fulfil  a  voidable  contract,  after  the 
minor  comes  of  age,  binds  him ;  and  the  suit  must  be 
brought  on  the  original  contract.  If  the  instrument  be£gp.Dig.ie4. 
voidable  only,  the  action  is  to  be  brought  on  such  instru- 
ment ;  but  in  such  cases,  he  is  only  bound  to  the  extent 
of  the  new  contract,  if  D,  a  minor,  execute  his  note 
for  $50,  for  an  article,  and,  when  of  age,  promise,  that, 
m  consideration  of  this  debt,  he  will  pay  $90^  no  more 
can  be  recovered. 

It  is  impossible  for  an  infant  to  confirm  and,  render 
valid,  daring  his  minority,  any  contract  made  by  hhn, 
either  by  express  words,  or  any^ct  done  by  him.  The 
elementary  writers  seem  to  suppose  that  there  b  an  ex- 
ception to  the  rule :  for  an  infant,  although  he  has  not 
performed,  on  his  part,  what  he  was  to  do,  may,  during 
his  minority,  sue  and  recover  of  the  adult  who  contracted 
with  him,  for  a  non-performance  of  his  part  of  the  con- 
tract. This  they  say  shows,  that,  by  this  act,  he  elected 
to  validate  the  contract  on  his  part,  and  this  shall  bind 
him ;  for  they  suppose,  that,  unless  this  is  so,  there  is  no 
existing  consideration  to  the  contract  by  which  the  adult 
could  be  bound.  I  apprehend,  that  an  infant  can,  in  no 
case,  during  his  minority,  validate  a  contract,  which  was 
not  binding  upon  him,  when  he  entered  into  it ;  but  the 
true  principle  is,  that  a  voidable  contract  of  an  infant,  is 
a  sufficient  consideration  to  bind  an  adult  to  the  perform- 
ance of  his  contract.  Until  it  is  avoided,  it  can  never  be 
known  that  it  will  be  avoided ;  and  until  it  is,  it  is  an  ex- 
isting contract.^ 
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CHAP.  IV. 


■  ^ i*<   ■»> 


Whai  Cmirwitj  vilhm  eoaeetJtUd  by  Infanlif  wre  Vmdj  and 
what  are  VcidahU.  What  lasirinmenis  executed  by  ihemi 
an  VMf  and  uAai  are  VoidaUe.  Of  exeeuted  Co»- 
tradf  to  them  being  V<ndaMe  onibf*  Whether  a  Penal ^ 
Bmidj  eaBeeaUd  by  an  InfatU,  is  Find,,  or  Vaidahk 
only.  Of  the  ExecwU>ry  Contract  cf  an  Infamt^  if  it 
Void,  or  VoidaUef  Ctf  the  Pri^ege  of  the  Infant  to 
t^eat  hie  Eaaeeatory^Comtraet  0$  Void.  When  may  he 
do  thus$  Of  a  Judieipl  Conveyance  6y  him^  by  Fine  or 
'Jtoeo9ery.  Of  the  PrivUege  cf  an  Infant  Defendant^ 
against  tohom  a  Decree  is  passed  in  Chancery. 

« 

The  contracts  of  infants  are  void,  and  voidable.   I  ap- 
prehend the  only  correct  doctrine  on  this  subject,  is,  that 
ImcL.  lo!^'  ^'^  contracts  executed  as  gifts,  grants,  &c.  by  a  minor^ 
1  Roll.  Abr.    which  do  not  take  effect  by  manual  delivery  only,  are 

Lil  Lee.  2W.  ^o'^^^J^  •  ^^^9  ^°  such  case,  if  the  minor  cannot  have  the 
full  benefit  of  his  privilege,  unless  the  contract  is  consid- 
ered as  void,  it  shall  be  so  considered. 

P^!on  Cont.  '^  *  tnifior  make  a  feoffment,  this  has  been  dways  held 
s2.  voidable  only ;  for  it  passed  by  delivery.    In  that  case, 

Fondb.  694.  '^  ^^^  feoffee  had  entered,  he  could  not  be  sued  as  a  tres- 
passer. If  an  infant  sells  a  horse,  and  delivers  him,  he 
cannot  treat  the  vendee  as  a  trespasser  for  taking  him. 
If  he  wishes  to  rescind  this  voidable  contract,  he  must 
notify  the  vendee  that  he  rescinds  the  contract,  and  de- 
mand his  horse;  and  if  the  horse  be  not  delivered,  he 
may  then  sue  the  vendee  in  trover ;  for  the  contract  is 
void.    But,  in  such  case,  if  the  infant  found  that  the  ven- 
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dee  WAS  about  to  escape  out  of  the  reach  of  legal  pfo« 

cess,  and  be  could  not  have  the  benefit  of  his  privilege,  i  Roll.  Abr. 

unless  he  sued  him  immediately,  aod  arrested  him  in  an  jj^^^.  ^q^ 

action  as  a  tort  feasor,  he  shall  have  liberty  so  to  do.    If  Hob.  77. 

a  minor  sell  a  horse,  and  do  not  delirer  him,  and  the  ven-  ^  ^^'  ^^^' 

dee  takes  him,  he  is  a  trespasser;  for  such  contract  is 

void,  there  having  be^fi  no  delivery*    All  iastiunents 

irtii^h,  by  delivery,  pass  ao  interest  in  propetty,  I  a^|HE^ 

hend  are  voidable.    Thus,  deeds  and  leases  «f  land  ana 

voidable ;  bat,  if  the  nature  of  the  instrument4eliv6ved^ 

be  not  such  as  to  pass  ui  interest,  then  the  instnunent  is 

Yoid  :  As  a  power  of  attorney  by  an  infant,  is  void ;  for< 

by  the  delivery  of  tbe  poWer  of  attorney,  no  conveyance 

*f  any  property  is  made,  only  a  povwr  glwftn  to  aaodier 

to  do  it.     1  H.  Bl.  75.  3|Ehir.  I8W. 

In  all  these  esses,  where  the  iniant  is  the  gruitee,  de* 
visee,  &c.  the  contract  is  voidable  only:  for  it  is  a  mle, 
that  such  contracts,  in  which  there  is  an  apparent  benefit  t  Vent  SOS. 
to  the  infant,  are  only  voidable;  and  this  is  always  the  S®'%'^^!l 

,  1  .  J  ^  .1     t^ro.  Jac.  S90. 

case  where  there  is  a  grant,  devise,  or  promide  to  the 

tniiior.    So  the  power  of  attorney  to  a  minor  to  accept  $  Rev.  1808. 

seisin,  is  voidable. 

I  find  a  rule  on  this  subject,  that  contracts  by  a  «ninor,  s  Bur.  1866. 

In  which  there  is  no  semblance  of  benefit,  are  void,  not-?'?®'*»J^ 

.  ^  I  Lev.  6. 

withstanding  all  the  declarations  of  this  kind  found  in 
The  elementary  writers,  aaid  the  dif^a  of  eminent  judges. 
I  do  apprehend,  that  this  position  is  untenable :  we  find 
it  laid  dow^a,  in  accordance  with  this  rule,  that  a  lease  of 
am  infant,  in  which  no  rent  is  reserved,  is  void.  I  have 
seen  no  judicial  decision  to  support  this  position*  Little- 
ton declares,  that  a  lease  by  an  infant,  is  only  voidable : 
he  lays  this  down  without  any  e3icepti<m.  I/<»d  Mans- 
field's opinion  is  opposed  to  this  rule.  He  says  that  an 
infant  may  make  a  lease,  without  reserving  rent  to  try  his 

iUtle ;  but  I  appnehend  it  is  decisive  of  the  question^  that  €o.  Lit  530. 

Ut.  Lee.  &47. 
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a.kiMee'of  to  itifiuH  eaa  aever  take  advvitage  of  the  mi* 
mcmtycf  tbe  ioSukt  lessor;  yet  he  could,  if  bis  lease  bd 
0  Vin.  Sdd.  v«*^  It  is  traeia  tliis  case,  as  in  aU  others,  if  the  infant 
3  Bur^iaoB  ^'  ^^^  nc^hft^e  the  foil  benefit  of  bis  privilege,  unless  his 
FoDdb.  74. '  y^^^  is  considered  as  Void,  it  shall  be  so  considered:  As 
if  a  lease  diould  be*  made  hj  an  infant,  of  such  a  nature- 
as  tbe  law  inflicts  a  penalty  for  oaaking  the  lease,  the  in- 
fant may  treat  it  as  void ;  and,  of  coome,  he  will  not  be 
subject  to  the  penalty.  See  a  caae  in  l.BoH.  Abr.  where, 
because  Ibe  infant  could  not  have  the  full  benefit  of.  bis 
privilege,  unless  his  aet  was  ceoaidened  as  void,  the  court 
adjudg!sd  it  void.  We  find  it  laid  down,  in  illustration  of 
this  rale,  whicb  I  am  opposing,  that  a  penal  bond  is  void. 
I  know  of  no  decision^  tio  wasrant  this.  It  is  said  that  a 
penalty  can  never  be  of  any  advanti^  to  a  minor ;  and» 
therefioupe,  it  is  void.  It  is  inconceivable  to  me,  how  a 
penal  bond  can  be  of  jaDry  gaeater  uijury.to  aii  iniant,  than 
any  odier  contract*  He  can  rescind  it  at  pleasure,  as 
efusiy  as  any  other  contract;  and,  when  given  for  neces- 
.  anies,  no  action  can  be  maipitaioed  upon  i^  tor  reasons 
ivbich  have  been  already  mentioned.  Neither  do  I  find 
any  judicial  decision  which  establishes  such  a  rule. 
There  are  decisions  in  chancery,  that  most  eleady  evince 
that  a  penal  bond  is  not  considered  in  that  court  as  void^ 
Whenever  an  infant  has  directed  in  his  will  that  his  debts 
riiould  be  paid,  the  court  will  order  a  penal  bond,  given 
f  Fnndb.  74.  hj  the  infant,  to  be  paid.    The  court  considers  tbe  re<- 

E^  Ca  *  A^r'  ^"•**  ^**  ^  ^'^*  **  *  ratification  of  the  debt.    This  could 
282.  '         not  be  the  case,  if  the  bond  were  void ;  for  whatever  in^ 
4trument  is  void,  is  incapable  of  ratification  as  .an  exe- 
•cuto^  agreement. 

I  would  notice  the  rule  of  pleading  by  an  infant,  when 

5  Bur.  1804.  ^"S^  ^V^^  ^  l^md.    He  cannot  plead  non  estfoGtm^  as  a 

5  Co.  119*      femme  covert  can  to  a  bond^  which  she  oave  whilst  mar^ 

ided ;  bat  must  plead  hb  infancy  specially.    The  rule 
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i^n^  vfhkk  I  Jbave  ooiiteii^d»  I  thvk,  muft  be  rejeeUi 
ed,  as  not  well  founded;  remeonberiEig,  however,  tlmt 
the  infant  mt^  treat  any  contract  of  hia  as  v#id,  if  he  eaiH 
not  have  the  full  benefit  of  bis  privilegev'witbout  treating 
it  thus.  « 

There  is  a  case  reported  in  2  LeT.I44.  and  1  SalL2(79i 
that,  in  an  action  of  iwtM^tV,  iniancy  need  not  be  pleaded 
Init  might  be  given  in  evidence,  under  the  general  issue : 
ibr^  say  the  court,  an  i^&nt's  promise  is  absolutely  void 
That  iniaaey,  in  such  case,  may  be  givm  in  efrid«aoe,  i% 
doubtless,  correct ;  but  the  reason  as^gned  by  the  courts 
why  it  may,  is  not  the  true  reason.  The  promises  of  in* 
Suits  have,  in  many  cases,  been  ratified  by  a  promise  to 
fulfil  them,  after  they  have  arrived  to  fiiU  age.  This 
970uld  be  impossible,  if  they  were  absolutely,  void.  The 
reason  why  infancy  may  be  given  ia  evidence,  under  the 
igeneral  issue,  is  the  same  as  in  cases  of  nsuiy,  duress,  (so. 
which  may  be  given  inevidenee  under  the  general  issuer 
The  action  of  aawnpsit  came  in  lieu  of  the  aetion  cf 
debt ;  and  non  assun^dt  is,  in  substance,  the  same  as  wil 
d&bet^  ki  debt;  i:  e.  there  is  nothing  due.  Whatever  shows 
that  nothing  is  due,  may  be  given  in  evidence,  under  the 
general  issue. 

To  prove  that  the  acts  of  an  infant  are  void,  3  Mod. 
31^.  is  cited ;  where  it  was  determined,  that  a  rent  charge 
out  of  his  land,  was  absolutely  void*  Opposed  to  this,  is 
a  case  in  B.  R.  Hudson  vs.  Jo^es;  where  it  was  held» 
that  such  a  grant  by  an  infant  was  not  void^  but  voidable 
<«aly. 

There  is  a  case  in  Dalt*  64,  that,  'if  a  minor  sell  ar 
lease  for  years,  and,  when  of  age,  receives  pa^t  of  tl» 
money,  yet  he  may  avcnd  the  contract ;  and  the  court 
say  the  contract  was  void,  and  it  cannot  be  'made  good. 
This  case  is  opposed  to  all  the  cases  of  leases  by  minors, 
and  raeeipt  of  rent  after  they  came  of  i^e,  by  which  the 
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leases  were  validated.  It  is^  opposed  to  tie  case  in'^ 
Vern.  235,  where  it  was  holden,  if  an  infant  exchange 
lands,  and  remain  in  possession  after  be  coiner  of  age,  he 
is  bound  by  the  exchange. 

The  truth  is  this:  Purchases  by  an  infant  are  voidable. 
Conveyances  ate  voidable,  only  when  they  take  effect  by 
delivery;  but  if  the  infant's  privilege  will  not  be  siiffi- 
eieatly  protected  by  considering  them  afe  voidable,  they 
are  void.  This  is  iBustrated  by  a  case  in  Keble,  369, 
where  a  barber  contracted  with  an  infant  for  the  hair 
growing  on  her  head;  and  in  pursuance  of  the  contract, 
with  the  license  of  the  infant,  cut  all  the  hair  from  her 
head  ;  it  is  apparent,  that  no  way  was  left  to  her  to  avail 
herself  of  her  privilege,  without  considering  the  contract 
as  void.  She,  accordingly,  brought  an  action  against 
him  for  a  trespass,  in  fbrciWy  cutting  off  the  hair  from 
her  head,  and  r^icovered.  Executory  contracts  are  all 
voidable  only;  and  I  would  here  remark,'  that  boudd, 
3  Bur.  1807.    lufith  conditions  to  perform  cdlateral  acts,  are  voidable 

1  Ve  ^^51      ^^'y*  '^^^^^  *^'  ^'^^^^  ^^  contract  executed,  or  executory, 
1  Roll.  Abr.    but  what  is  voidable  only,  if  the  contract  has  taken  effect 

■7  a  A 

I  Let  17       ^7  delivery,  except  in  cases  of  delegated  powers. 

It  is  an  universal  rule,  that  all  executory  contracts, 
which  are  voidable,  on  the  ground  of  infancy,  nxjiy  be 
avoided  during  infancy  by  the  infant,  as  well  as  after^ 
wards ;  as  when  a  minor  promises  to  pay,  fee.  ^  So  to^, 
in  all  contracts  respecting  property,  which  are  executed 
by  deliveiy  of  some  article,  on  payment  of  money,  inay 
be  rescinded  by  the  minor,  both  before  and  after  the  time 
of  his  coming  of  age.  But  conveyances  of  real  property 
by  feoffment,  on  delivery  of  the  deed,  which  comes  ia 
lieu  of  payment ;  or  by  any  other  conveyance  of  such 
property  in  fee,  for  life,  or  years,  cannot  be  avoidfed  be* 
fore  the  infant  attain  to  full  age.  Suppose  that  a  minor 
should  take  possession  of  the  estate  conveyed  by  him. 
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for  the  purpose  of  resciading  his  contract,  ^nd  then  con« 
Tey  to  a  stranger  j  the  original  grantee  will  bold  against 
the  second,  unless  the  infant  avoids  the  first  grant,  after 
he  comes  of  age ;  for  his  title  is  the  eldest;  and  the  in- 
fant, when  he  comes*  of  age,  may  avoid  or  confirm,  which 
he  chooses;  for  bis  entry  upon  the  first  grantee  is  an  act  Co.  Lit  f4.S. 
as  avoidable,  as  his  grant  was.    Where  the  convejrance  rp  j^p  ]g|[ 
is  by  fine  or  recovery,  which  is  a  judicial  conveyance,  be  3  Bur.  1794. 
may  avoid  it  by  writ  of  error;  but  this  must  be  done  du^  Co.  Lit.  380^ 
ring  minority,  and  cannot  be  done  afterwards.    The  rea»  ®  |^*R'  ***• 
son  is,  during  minority,  the  age  is  determined  by  the 
court,  by  inspectibn  of  the  court ;  but,  after  full  age,  in-  . 
fancy  pr  not,  when  the  conveyance  is  made,  it  must  be 
tried  by  the  jury,  and  nothing  can  be  avenged  against  the 
record ;  which  implies  that  the  conveyance  must  have 
been  made  at  .full  age,  or  he  could  not  have  sufiered  a 
common  recovery,  whilst  a  minor.    The  whole  of  this 
doctrine  is  an  infringement  of  the  principles  which  govern 
the  law  of  infancy,  though  they  may  seem  to  be  preserv- 
ed by  technical  reasoning.    No*  such  practice  obtains  in 
the  state  of  Connecticut;  nor  have  I  learnt  that  there  is 
any  such  in  any  of  the  states  in  the  Union. 

The  acknowledgment  of  a  statute,  or  recognizance,  by 
a  minor,  is  not  void,  but  voidable;  and  must  be  avoided 
by  an  audita  guerdoj  during  minority;  for  infancy,  in 
this  case,  is  tried  by  inspection.  Moore,  206.  Co.  Lit* 
380. 

If  an  mfaat  will  avail  himself  of  his  infancy,  when  sued  ^  g^^  ^  p^^j 
on  a  contract,  he  must  plead  his  infancy,  and  cannot  be     480. 
discharged  of  course,  as  is  the  case  with  a  femme  covert ;  3  -^^^ '  325! 
bis  contract  was  not  void.     An  bfant  defendant,  against  t  Ver.  295. 
whom  a  decree  in  chancery  has  been  made,  is  bound .  by 
it,  only  by  the  rules  of  that  court:  he  has  sis  months  to 
impeach  the  decree  for  fraud  or  error.    But  an  infant  3  ^^^^  ^.^s, 
plaintiff  is  as  much  bound  by  a  decree  as  an  adult,  unless  1  Fondb.  75v 
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his  guardian,  or  prochdn  ami^  was  guilty  of  fraud.  2  Vera. 
S42.  Where  we  find,  that  when  there  has  been  a  decree 
in  chancery  against  an  infant,  there  must  be  a  subpxna 
served  upon  him,  within  six  months  after  he  comes  of 
age,  to  show  cause,  if  any  he  has,  why  the  decree  shall 
not  be  established.  When  lands  are  devised  to  be  sold 
for  the  payment  of  debts,  the  heir,  being  an  infant,  has 
no  day  given  to  him  to  show  cause  against  a  decree  to 
tell  them,  unless  it  is  decreed  that  he  join  in  the  sale. 
Pre.  Can.  185. 


CHAP.  V. 


Of  the  Liability  of  Infants  for  Crimes^  and  Civiliier  for 
'  Torts.     Of  his  Liability  for  Fraud  in  a  Contract. 

Minors  are  supposed  to  want  discretion ;  and  when 
they  are  of  such  tender  years,  that  they  can  have  no  re-  - 
gular  exercise   of  will,   they  cannot  commit  any  crime 
against»society#    And  it  is  an  universal  rule,  that  infants,  l  Hawk.  !•• 
who  have  not  arrived  to  seven  years  of  age,  cannot  be     ^^* 
punished  as  criminals }  for  they  have  no  will  that  can 
concur  with  a  forbidden  act,  in  pontemplation  of  law. 

It  is  also  an  universal  rule,  that  when  they  have  arrived 
to  the  age  of  fourteen,  they  are  as  capable  of  committing 
crimes  as  adults.  The  period  betwixt  seven  and  four- 
teen, is  an  uncertain  period :  If  the  infant  be  doli  capaxj 
he  is  liable  to  punishment  ^  if  he  is  not  doU  eapaxy  he  is 
not  liable.  4  BL  Com.  23.  337.  The  presumption  is  in 
favour  of  the  infant ;  and  the  omis  probandi  devolves  on 
the  prosecution.  Infants^  of  any  age,  are  privileged  from 
punishment  in  certain  cases,  when  that  punishment  is  in- 
flicted by  statute,  and  they  are  not  named.  The  rule  is 
this  :  If  a  statute  be  made,  punishing,  an  offence  corpo- 
rally, infants,,  who  are  above  fourteen,  are  bound,  whether 
named  or  not.  So  too,  if  the  statute  declares  that  such 
all  offence  shall  be  considered  as  an  o^ence  of  a  certain^ 
description,  which  offence  bad  been,  heretofore,  punished 
corporally  y  infants  are  bound,  although  not  named :  As 
when  the  English  statute  was  enacted,  declaring,  that  the 
maliciously  shooting  cattle  should  be  felony,  which  was' 
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only  a  trespass  before ;  felony,  bj  the  laws  of  that  coun- 
tiy,  being  punishable  with  death ;  in  such  case,  an  infant 
would  be  liable  to  the  punishment  of  felony,  if  he  should 
transgress  that  statute,  whether  infants  were  mentioiied  in 
that  statute,  or  not.  If  the  statute  punishes  corporally 
an  act  that  was  not  an  offence  at  common  law,  or  that 
was  an  offence,  but  not  before  punished  corporally,  and 
does  not  constitute  it  an  offence  by  name,  which,  by  the 
Plow.  561.  common  law,  is  punished  corporally ;  s^  infant,  (if  infants 
Cro.  Jac.|74.  |jg  ^^^  named  in  the  statute,)  shall  not  be  punished  oor- 

Do.  957.  porally.  Tenderness  to  infants  led  to  this  construction 
of  the  statutes,  that  minors  should  not  be  ousted  of  their 
common  law  privilege,  unless  the  legislature  had  express^ 
ly  declared  that  they  should  be.  It  is  a  general  rule,  that 
an  infant,  at  any  age,  is  not  liable  for  a  misdemeanor; 
which  consists  in  not  doing,  what  the  law  commands  to 
be  done.  Foster,  70. 

It  is  also  a  rule,  that  a  minor' shall  not  be  convicted  on 
his  own  confession,  without  great  caution  being  exercised 
by  the  triers. 

Where  the  minor  has  committed  a  tort  with  force,  he 
is  liable  at  any  age ;  for,  in  case  of  civil  injuries  with 
force,  the  intention  is  not  regarded ;  for,  in  such  case,  a 
lunatic  is  as  liable  to  compensate  in  damages,  as  a  man 
in  his  right  mind. 

There  is  one  species  of  wrong,  for  which  an  infant  can* 
not  be  liable,  until  he  is  doU  eapaxj  viz.  slanden  I  find 
nothing  satisfactory  on  this  subject,  as  to  what  age  he  Is 
liable.  By  analogy  to  his  liability  for  crimes  which  rests 
upon  his  being  doli  capax,  I  should  suppose  that  he 
would  be  liable  at  the  age  of  fourteen. 

We  find  it  mentioned  in  the  elementary  writers,  that 
he  is  liable  at  seventeen  years  of  age;  and  for  this, 
Noyes'  Reports,  29,  are  cited ;  but  that  proves  nothing 
more   than  that  an  infant  of  that  age  was  rendered 
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Cable  in  an  action  for  slander ;  for  that  was  the  case  of 
the  defendant  before  the  court.  But  no  rule  can  be 
drawn  from  this  report,  that  he  would  not  have  been 
made  liable  at  an  earlier  period  ;  as  there  is  no  special 
reason  that  can  be  conceived  of,  why  he  should  be  liable 
at  that  age,  and  not  before.  At  the  age  of  fourteen,  he 
is,  in  presumption  of  law,  doli  capax.  At  this  age,  there- 
fore, I  apprehend  that  a  minor  is  liable  in  an  action  for 
slander. 

It  is  laid  down  as  a  rule,  in  the  elementary  writers,  that 
an  infant  cannot  be  liable  for  his  fraud  in  a  contract,  in  a 
civil  action ;  and  several  authorities  are  cited,  to  prove 
this  position.    It  seems  to  me,  that  this  position  is  desti- 
tute of  principle.    Infants  are  not  liable  for  their  con- 
tracts ;  but  may  be  for  their  torts.     The  contract,  and 
the  fraud  in  a  contract,  are  very  distinct  things.     On  the 
first,  he  would  not  be  liable ;  but  I  cannot  conceive  of 
any  reason  why  an  infant,  who  is  doli  eapax,  and  commits 
an  injury  by  practising  fraud,  should  not  be  liable  to  com- 
pensate in  damages  the  person  ii\jured.    It  is  a  point  not 
to  be  disputed,  that  he  is  liable  to  be  indicted  for  a  fraud 
practised  in  a  contract,  under  the  same  circumstances  as 
an  adult  would  be  liable.     He  is  liable,  criminaliter;  why 
should  he  not  be  liable,  civUiter? ,  This  doctrine,  which  I 
am  combatting,  has  not  always  been  cordially  acquiesced 
in  by  the  English  courts.    The  good  sense  of  Parker  and 
Trever  revolted  against  it;  and,  not  willing  directly  to  if  a  Vin.  203. 
overthrow  the  established  precedents,  they  say  that  an 
infant  should  not  be  admitted  to  plead  infancy,  when 
trading  as  an  adult,  and  charged  with  fraud.     At  a  later  S  Bur.  1802. 
period,  Lords  Mansfield  and  Kenyon  have  both  discever- 
ed  symptoms  of  disgust  with  this  doctrine.    Lord  Mans- 
field says,  the  privilege  of  an  infant  is  given  to  him  as  a 
shield,  and  not  as  an  offensive  weapon ;  and  Lord  Kenyon 
says,  that^  an  infant  would  be  liable  in  an  action  sounding 
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IB  contract,  if  it  arose,  ex  delicto,  from  fraud,  a  tort.  With 
the  support  of  such  respectable  authorities,  I  shall  hazard 
the  rule,  that  an  infant  is  liable,  dviUter,  for  his  fraud  in  a 

J^dLch,  l?2a.    contract. 

There  is  a  case  in  Comyn's  Digest,  294,  title  Chance- 
^  ly,  which  shovrs,  that  when  an  infant  has  entered  into  an 

agreement,  with  a  fraudulent  intent  to  derive  an  advan<> 
tage  to  himself,  by  not  fulfilling  his  engagements,  he  may 
be  compelled  in  chancery  to  perform  it :  As  when  a  fa* 
ther  was  about  to  make  a  settlement  of  the  value  of 
$ldOO,  out  of  the  estate  which  by  law  would  descend  to 
an  infaat,  upon  the  younger  son  ;  the  infant  promised  the 
father,  if  he  would  desist  from  making  the  settlement, 
that  he  would  give  to  the  younger  son  j^lOOO:  therefore, 
the  father  desisted  from  making  the  settlement ;  and  die 
infant  refused  to  fulfil  his  promise,  relying  upon  his  in^ 
fancy  to  protect  him  from  fulfilling  his  contract.    But 

n  ^  ehancery  would  not  suffer  him  to  avail  himself  of  his 

fraudulent  intention ;  and  compelled  him  to  pay  to  the 
younger  son  the  $1000. 

Where  the  cause  of  action  arises  from  contract,  an  in>> 

;!  T.  Step.  395.  ftuat  can  never  be  made  liaUeinan  action  sounding  i^ 
tort. 


CHAP.  VI. 


Of  Infants  being  bound  by ,  Conditions  annexed  to  a  Grant 
of  an  Office  expreuly.  Whether  licMe  to  any  annexed 
Penalty  for  KonftdfUment.  Of  their  being  Bound  by 
implied  Conditions.  Of  the  Law  rejecting  the  Pryu^ 
dices  they  may  receive  from  Laches,  Of  their  Ability  to 
hold  Offices,  whether  Judicial  or  MinisteriaL  Of  their 
jibUity  to  execute  a  Power  over  Real  Estate. 

It  is  a  rule  of  law,  that  whenever  an  estate  or  office  is 
granted  to  an  infant,  to  which  there  is  annexed  a  condi- 
tion, if  the  infant  do  not  a  certun  thing,  be  shall  for- 
feit the  estate  or  office ;  the  infant  is  bound  by  this  con- 
dition ;  but,  if  the  condition  had  annexed  any  penalty, 
other  than  the  forfeiture,  the  infant  would  not  be  bound 
by  thb  penalty.  The  grantor  may  reasonably  require 
that  the  estate  should  return  to  him,  if  the  things  are 
not  done,  the  doing  of  which  constituted  the  considera- 
tion of  the  grant ;  but  it  is  not  feasonable  that  he  should 
haipe  the  power  of  inflicting  a  penalty  on  infants,  whose  Co.  Lit.  246. 
indiscretion  might,  in  such  case,  destroy  their  privi- 
lege. 

Whenever  there  is  a  copdition  implied  by  law,  that 
requires  fidelity  or  skill,  an  infant,  is  bound  by  it.  This  qq.  £,{.  255, 
is  the  case  in  the  grant  of  all  offices.  If,  then,  an  infant 
have  the  grant  of  an  office,  and  do  not  execute  it  with 
skill  or  fidelity,  he  forfeits  his  office.  If  the  condition 
implied  by  law,  which  is  annexed  to  an  estate,  works  a 
forfeiture,  when  the  forfeiture  is  to  arise  from  some 
tortious  act  of  the  tenant,  an  infant  is  as  much  bound 
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as  an  adult.      For  instance,  the  law  declares  that  tenants 
who  commit  waste,  shaQ  be  liable  to  treble  damages, 

Flowd.  864.    and  forfeit  their  estate.    In  this  case  the  infant  is  bound; 

t^^'f^^     but  in  other  cases,  if  there  be  no  tort  committed,  where 

1  RolL  Abr»    the  acts  of  an  adult  will  forfeit  his  estate,  an  infant  will 
^^'  not.      If  aii  adult  should  alien  his  life  estate,  or  should 

alien  his  mortmain,  he  forfeits  his  estate ;  but  an  infant 
would  not. 

It  is  a  general  rule,  that  an  infant  shall  not  be  preju- 
diced by  laches.  And  therefore  it  is,  when  a  stranger 
dies  seised  of  land  belonging  to  an  infant,  and  the  land 
descends  to  the  heir  of  the  stranger,  the  infant's  right 
of  entry  is  not  taken  away.  Yet,  there  are  a  variety  of 
exceptions  to  this  rule  in  the  English  law,  most  of  which 
ean  have  no  existence  in  the  United  Slates.  Where  an 
an  estate  is  granted  to  an  infant  or  his  ancestor,  and  a 
condition  is  annexed  to  the  estate,  a  non-performance 
of  this  condition  will  bar  him  of  a  right  to  the  land 

€o.  Lit.  246.  forever. 

Infants  are  bound  by  the  statutes  of  limitation,  unless 
'*'si8°  ^^'    ^^®^^  rights  are  especially  saved. 
€ro.  Eliz.  636.     An  infant  can  hold  no  judicial  office,  from  a  supposed 

Civ.  T  it   <?  •  • 

want  of  discretion.  He  can  hold  a  ministerial  office; 
for  this  can  be  executed  by  deputy ;  unless,  for  the  due 
performance  of  it,  the  law  requires  that  an  oath  be  ad- 
ministered to  the  holder  of  the  office.  For  this  reason, 
an  infant  cannot  be  an  attorney.  In  cases  where  the 
office  is  executed  by  deputy,  the  chancellor,  the  su- 
Sob.  3£5.  preme  guardian  of  all  infants,  appoints  the  deputy.  In 
eases  where  an  infant  may  execute  an  office,  he  is  bound 
by  his  official  acts,  and  liable  for  his  defaults ;  as  when 

an  infant  jailor  suffers  an  escape,  he  is  liable  for  the  es- 
5  Co.  17.        ^^^^ 
5  Mod.  222.    ^^P®- 

An  infant  cannot  execute  a  power  over  real  estate, 

which  requires  any  discretion;  but  if  the  special  manner 


/ 
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of  executing  the  power,  be  pointed  out  in  the  instru- 
ment granting  the  power,  so  that  no  room  is  left  for  the  ^  ^^^  ^|' 
exercise  of  discretion,  an  infant  may  execute  it    But  an  Pow.on  Pow. 
infant  may  execute  a  general  discretionary  power  over 
personal  estate,  if  such  infant  be  of  sufficient  age  to  be- 
q[ueath  such  estate  by  will. 


CHAP.  VIL 


Of  Suing  by  Chiardian^  and  when  by  Prochein  Ami,     Of 
the  Ijiabtlity  of  Guardian  and  Prochein  Ami  for  Costs* 
Of  Infant  Defendants  appearance  by  Guardian. 

Roll  «25  250  ^*^^^  Sin  action  at  common  law  was  brought  in  favour 
of  an  infant,  he  was  obliged  to  sue  by  guardian ;  and 
could  not  sue  in  any  other  way.  But,  by  the  statutes  of 
Westminster,  he  may  sue  by  his  prochein  ami,  in  certain 

Co.  Ut.  185.  cases.  It  is  contended  by  some,  that  he  may  sue  by 
*  prochein  ami  in  all  cases ;  but  the  authorities  teach  a  dif- 
ferent doctrine.  If  it  was  allowable  for  an  infant  to  sue 
by  his  prochein  ami  in  all  cases,  he  might  squander  his 

Lut.  92.         property  in  needless  suits,  in  spite  of  his  guardian ;  and, 

Cro.  Jac.  610.  indeed^  Jt  would  be  wholly  destructive  of  that  necessary 

control  of  the  guardian  over  the  infant,  with  which  the 
law  has  invested  him.  I  apprehend  the  infant  can  never 
sue  by  prochein  ami,  against  the  mind  of  the  guardian. 
The  cases  in  which  an  infant  sues  by  prochein  ami,  are 
cases  of  necessity.  When  the  infant  sties  his  guardian, 
it  must  be  by  prochein  ami;  and  also  when  he  ha^  no 
guardian;  and  if  his  guardian  be  absent  out  of  the  coun- 
try, and  cannot  appear  for  him ;  and  when  the  guardian 
so  far  countenances  the  suit,  that  he  will  not  forbid  the 
infant  to  sue  by  prochein  ami :  but  if  the  guardian  will 
not  consent  that  the  suit  should  be  brought,  he  cannot 
sue  by  prochein  ami.  When  an  infant  commences  a  suit 
aRol.  287.  otherwise  than  by  guardian  or  prochein  ami,  the  defen- 
s  Saund.  8iS.  jj^nt  may^  plead  his  disability.  An  infant  wife  may  ap- 
pear by  an  attorney;  appointed  by  her  husband.      The 


PARENT  AND  CHILD.  ^         MS 

practice  of  suing  bj  prochein  ami  is  the  same  in  Con* 
necticut,  as  in  England.  I  know  it  has  been  questioned 
by  some,  whether  an  action  could  be  brought  in  those 
States  where  (here  is  no  statute  to  warrant  it,  by  pro- 
chein ami.  The  answer  to  this  objection  is,  that  the 
statutes  of  England,  as  ancient  as  the  statutes  of  Westmin- 
ster, which  were  enacted  long  before  the  emigration  of 
our  ancestors  to  this  country,  and  applicable  to  the  cir- 
cumstances of  this  country,  have  been  considered,  with 
us,  as  high  authority  as  the  common  law  itself. 

The  terra  prochein  ami,  means  any  person  who  claims 
to  appear  as  such  for  the  infant.  And  any  person  may 
sue  for  an  infant  in  his  name,  without  his  consent ;  but 
the  court  before  whom  the  suit  is  brought,  if  he  be  an 
improper  person,  or  has  brought  an  improper  claim  be** 
fore  the  court,  Vill  dismiss  the  suit. 

An  opinion  formerly  prevailed,  that  a  prochein  ami 
must  be  a  relative  of  the  infant ;  but  the  law  now  is,  that 
this  is  no^  necessary.  1  Atk.  671.  Se,  a  stranger,  as  pro- 
chein ami,  may  demand,  on  behalf  of  an  infant,  an  ac- 
count of  the  guardian,  before  the  infant  has  arrived  at  full 

age. 

A  guardian  and  procheiri  ami  are  liable  for  costs  of 
suit,  in  case  the  infamt  fails  in  the  action^  and  execution 
issues  against  them ;   but,  if  their  conduct  were  proper 
in  bringing  the  suit,  they  will  be  refunded  their  cost,  out*'*''^^^'^®*®* 
of  the  infant's  property.      But  if  the  suit  were  brought 
wantonly,  or  ignorantly,  they  must  pay  the  cost  without 
hope  of  reimbursement.     There  seems  to  be  a  diversity  q,  l.  g  37 
of  opinion,  whether  the  su(!cessful  defendant  may  notCro.  Car.  I6G. 
elect  to  take  execution  either  against  the  infant,  or  his     gggf'     ^* 
guardian.     I  take  it  that  the  better  opinion  is,  that  no  ex- 
ecution for  cost,  can  issue  against  an  infant.      For  cost 
came  in  lieu  of  the  common  law  amercement  of  the 

L2  "  . 
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platntiif,  pro  faho  clamore  f  and  the  in&int  could  uot  be 
subject  to  an  amercement;  and  of  course,  could  not  be 
1*  L«v^  708.     liable  for  its  substitute. 

On  a  bill  filed  by  prochein  ami,  an  infant  pays  no  cost. 
Tet,  if  be  comes  of  age  before  the  suit  is  at  an  end,  and 
will  Ml  proceed,  he  must  pay  cost ;  and  if  the  smt  were 
improperly  brought,  he  has  his  remedy  against  his  pro^ 
chein  ami.    2  Pow.  277.     I  apprehend  the  practice  in. 
Connecticut,  is  different :  the  guardian,  or  next  friend,  is^ 
eventually  liable  for  cost,  in  the  same  manner  as  he  is, 
who  gives  bonds  for  the  prosecution  of  a  suit.    If  the  in- 
fant prove  unsuccessful,  execution  for  cost  issues  against 
him ;  and  if  it  can  be  satisfied  out  of  his  property,  this  pt^ 
an  end  to  any  further  proceedings  :  if  it  cannot  be  sati»* 
fied  out  of  any  property  of  the  infant's  that  can  be  found, 
the  ofiicer  who  holds  the  execution  to  collect,  retoms  a 
non-est  as  to^e  property  of  the  infant ;  and  thereupon, 
the  guardian,  or  next  friend  becomes  liable  for  the  cost,^ 
on  a  scire  facias,  founded  on  the  judgment  against  the 
infant.    If  the  suit  were  an  improper  act  in  the  guardian, 
and  the  infant  is  obliged  to  pay  cost,^  he  has  his  remedy 
against  his  guai;dian;      Both  the  guardian  and  the  next 
frientf  must  be  permitted  to  appear  for  the  in&nt  by  the 
I  Stra.  S04,     court,  iand  the  court  will  inquire  into  their  qualifications 
Latch.  252!     ^  prosecute  a  suit :  this  arises  from  the  anxious  solici- 
tude always  expressed  by  the  law,  for  infants  ^  that  they 
may  not  be  injured  by  an  improvident  guardian,  or  next 
friend:    They  may,  indeed,  commence  suits  without  per- 
mission from  the  court,  but  they  cannot  prosecute  them 
without  permission.  This  is  not  the  law  practiced  in  C<Mi- 
necticut,  so  far  as  it  relates  to  guardians.      No  inquiry  is 
made  by  our  courts,  into  the  qualifications  of  gi^rdians. 
Perhaps  they  would,  if  complaint  were  made  by  some 
&iend  of  the  infant,  that  the  guardian  was  prosecuting  a 
suit  to  the  detriment  of  the  minor*    But  no  prochein  ami 
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^an  appear  before  our  courts,  unless  he  be  rcgiilariy  ad- 
mitted to  appear.  It  is  said,  tacit  admittance  is  suffi- 
cietit ;  if  it  be,  it  destroys  the  whole  effect  of  the  rule. 

Where  an  infant  is  a  joint  executor  with  an  adult,  he  ^^^  j^  ^^^ 
may   appear  by  attorney .  appointed  by  the  adult ;  but  i  Vent.  103. 
when  he  is  sole  executor,  'he  must  appear  by  guardian, 
&CC.       An  infant  defendant  must  always  appear  by  guar- 
dian;   he  can  never  appear  by  prochein  ami :   so  is  the  p    505  tst 
common  law,  and  there  is  no  statute  that  varies  it.    In  Hob.  see. 
the  case  of  an  iofaint  defendant,  or  in  case  of  an  infant  ^  ^^^^  ^•** 
plaintiff,  an  infant  wife  .must  appear  by  guardian.      Al- 
though  an  infant  plaintiff  is  not  liable  to  cost,  an  infant 
defendant  is;  and  when  judgment  is  had  against  ^^^9  gtra.  isir. 

execution  issues  against  him  for  cost  and  damages. 1  Bubt.  iM. 

When  an  infant  is  sued  that  has  no  guardian,  no  judg-    427. 
^ment  can  be  ^^ndered  against  him,  until  the  court  ap- 1  Co.  5S. 
point  a  guardian  pro  re  naia;  which  the  colrt  is  empow- 
^ered  to  do.     And,  if  the  minor  who  is  sued,  have  a  guar- 
dian, he  must  be  notified.     In  such  case,  when  the  guar- 
dian is  not  notified  when  the  writ  issues,  the  suit  will  not 
tabate  ;  but  a  summons  will  issue  from  the  court,  notify- 
ing him  of  the  suit.    If  the  infant  have  a  guardian  before 
the  commencement  of  the  suit,  the  court  may  appoint  a 
guardian  ad  litem,  provided  the  guardian  is  out  of  the 
reach  of  the  process  of  the  court ;  whether  superiour  or 
anferiour,  such  court  may  appoint  a  guardian  to  defend  in 
,  that  suit. 

If  an  infant  have  a  judgment  rendered  against  him,  and 
40  not  appear  by  guardian,  it  is  error ;  and  the  judgment  y^^'  ^' 
may  be  reversed  by  a  court  coram  nobis.  If  an  infant  be  Carth.  567. 
sued,  and  no  guardian  be  summoned,  and  indeed  he  has 
jaoQe>  and  judgment  go  by  default^  still  it  is  error.  There 
seems  to  be  some  great  defect  in  the  law ;  for  in  such  ca- 
ses the  infant  has  only  to  suffer  a  default,  and  he  effectu- 
ally eludes  justice.     And  in  case  the  infant  has  a^uar- 
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dkm,  and  the  guardian  will  not  appear,  and  there  is  no 
compulsory  process  to  make  him  appear,  yet  the  judg* 
ment,  by  default,  is  erroneous.  In  Connecticut,  in  the 
latter  case,  it  has  heed  determined  that  it  is  not  error,  if 
the  guardian  have  heen  summoned,  and  does  not  appear. 
So,  too,  it  seems  as  if  the  law  had  put  it  into  the  power 
of  the  guardian  to  evade  the  law.  By  an  English  stat- 
ute, when  an  infant  appears  by  attorney,  and  judgment 

^^Mk     Ja^     'kftA 

^DiO.    '44i.P^^^'^'  ^^  ^^^  "P^"  verdict,  the  judgment  shall  stand. 

If  an  infant  be  sued  with  others,  and  judgment  be  ren* 
dered  against  them  all,  and  the  infant  appear  by  attorney, 
the  judgment  is  not  only  erroneous  as  it  respects  the  in- 

€ro.  Jac.287.  f^nt  ^ut  also  as  to  the  adults.    As  if  A,  an  infant,  and  B, 

1  Bol.  776.  J  ,     ,  J  .  ^  , 

jS  T.  Rep.4S5.  ^^  adult,  be  sued  in  trespass  : — A  appears  by  attorney, 

and  both  are  found  guilty :  this  is  erroneous  as  to  both]; 
and  will  be  reversed  in  toio.  \i^  is  not  very  easy  to  dis- 
cover the  pcipc.iple  upon  which  this  doctrine  is  founded. 
There  ^ems  to  be  no  reason  why  judgment  against  the 
adult  should  be  reversed,  because  the  judgment  agamst 
the  infant  was  erroneous.  All  that  the  law  demands 
would  be  answered,  if  the  judgment  were  reversed  as  to 
the  infant  only.  If  the  law  were  so  that,  betwixt  the 
adult  and  the  infant,  there  was  any  obligation  on  the  ia«- 
fant  to  pay  his  molty  of  the  damages,  it  would  seem  rea- 
^  sonable  that  the  judgment  should  not  stand,  unless  it  was 

against  both.  But  there  is  no  such  obligation*  If  the 
plaintiff  had  sued  the  adult  alone,  and  had  obtained 
judgment,  this  judgment  would  be  valid>.  There  is  no 
necessity  that  he  should  sue  the  minor;  and  if  the  judg- 
ment should  be  reversed  as  to  him,  it  would  be  in  the 
same  situation  as  if  the  infant  had  not  been  sued.  If  th^ 
plaintiff,  in  the  judgment,  w^as  obliged  to  collect  his  pro- 
portion out  of  both  defendants,  when  a  judgn^ent  was 
against  both,  it  would  seem  reasonable  that  the  judg* 
m^l^X  should  not  stand,  unless  it  was  against  both.      But 
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this  is  not  the  case :  If  the  judgment  had  been  i^nst 

both,  the  plaintiff,  in  the  execution,  could  hare  collected 

the  whole  out  of  the  adult.    If,  in  such  case,  the  adult 

would  have  any  remedy  against  the  minor,  by  compelling 

him  to  contribute  his  share  of  the  judgment,  which  he 

has  paid,  it  would  seem  reasonable  that  the  judgment 

should  not  stand,  unless  it  was  against  both.    But  the 

law  is  so,  that  if  the  judgnient  had  been  against  both,  and 

the  sum  had  been  paid  by  the  adult,  he  would  not  have 

any  remedy  against  his  partner,  to  have  compelled  him 

to   contribute ;  for  it  was  a  judgment  founded  on  a  tort. 

I  can  conceive  of  no  possible  reason,  which,  on  principle, 

can  support  the  decision  of  the  English  courts.    In  Con* 

necticut,  such  judgment  is  erroneous,  only  as  it  respects 

the  infant.    If,  in  a  case  circumstanced  as  the  above,  se« 

veral  damages  had  been  assessed  against  the  adult  and 

minor,  each  $1000,  the  judgment  against  the  minor  alone  ])t,r,  oq^a 

would  be  subject  to  a  reversal;  for,  in  that  case,  the  plain*  Str.  189,  808. 

liiT  could  release  the  damages  against  the  infant,  and 

take  out  execution  only  against  the  adult. 


CHAP.  VIIL 


Of  Children,  as  Legitimate  ^nd  Megitimate,  Of  the  Jtfo* 
dem  Rule  of  determining  who  were  Legitimate,  and  who 
vot.  Of  the  Effect  of  an  Intermarriage  of  a  Farther  of  a 
Child,  and  the  Mother  of  the  same  Child,  which  Child 
was  Illegitimate.  Of  the  Disabilities  under  which  an  lU 
legiiimate  Person  labours.  Of  the  Place  of  Settlement 
4fan  Illegitimate  Child.  Of  the  Liahility  of  the  Putcb- 
iive  Father  to  assist  in  supporting  an  Illegitimate  Child, 
nnd  of  the  Proceedings  to  compel  a  Performance  of  this 
Duty.  Of  the  Liability  of  the  Putative  Father  to  save 
the  Town  or  Parish  from  being  liable  to  support  such 
Child,  if  it  should  eter  become  a  Pauper^  Of  the  Pro" 
ceedings  ai  Law  to  attain  this  Object. 

Co.  Lit.  244.       Children  are  legitimate,  or  illegitimate* 

A  legitimate  child  is  defined  to  be  one  born  in  law- 
ful wedlock,  or  in  a  competent  time  afterwards.  An  il- 
legitimate child  is  defined  to  be  one  born  out  of  lawful 
wedlock.  Neither  of  the  above  definitions  are  accurate; 
for  a  child  may  be  bom  in  wedlock,  and  yet  be  illegiti- 
mate; as  a  child  born  when  the  husband  could  not  bar« 
had  access  to  the  wife,  in  a  competent  time  previous  to 
the  birth  of  the  child:  and  a  child  might  have  been  foe- 
gotten  out  of  wedlock,  and  then  tlie  parents  have  marri- 
ed, and  the  father  have  died  before  the  birth  of  the  child, 
such  child  would  not  have  been  begotten  or  born  in  wed- 
lock ;  and  yet  it  would  bare  been  legitimate. 

It  was  always  admitted,  that  it  was  possible  that  a  chHd 
born  in  wedlock,  might  be  illegitimate.    It  was  admitt^, 
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m  case  there  was  no  access  of  the  busband,  and,  alsoy 
wbere  the  hus^^and  is  impotent.  But  tbe  only  allowable 
method  of  showing  want  of  access,  rendered  it  almost 
tniposdible  to  prove  illegitimacy  from  that  source.  If  it 
could  be  shown  that  the  husband  was  not  within  the  four 
seas,  from  the  conception  of  the  child  to  its  birth,  it  was 
proof  of  illegitimacy :  But  no  other  evidence  was  admis- 
sible ;  not  even  if  it  could  be  proved  that  the  husband 
had  been  confined  in  a  dungeon,  for  year?  before  the 
birth  of  the  child,  and  had  never  seen  any  person  but  the 
jailor.  The  court  could  not  admit  this  evidence,  as  a 
proof  of  jao  access  to  the  wife ;  and,  in  case  of  npt  having 
been  intra  quatnor  maria^  he  must  have  been  absent,  not 
Only  at  the  time  of  conception^  but  during  the  whole  time 
of  pregnancy :  for,  if  tbe  husband  had  been  absent,  be* 
yond  sea,  for  five  "years,  and  had  returned  only  one  day 
before  the  birVh  of  the  child,  such  child  would  have  been 
legitimate;  and  the  rule  was,  if  a  man  should  have  been  5  Co.  93. 
absent  from  England  ever  sp  rozay  years,  and,  on  his  re-  Sallc!i29  I23i 
turn,  should  marry,  and  his  wife  the  nest  day  should  have  Garth.  122. 
a  child,  such  child  would  be  legitimate.  j^^  Ray.  395^ 

These  rules,  so  opposed  to  common  sense,  and  the 
rules  of  evidence,  m  other  cases,  are  now  abolished;  and 
iUegitimacy  is  now  proved  as  any  other  fact  is  proved* 
The  question  of  access  is  left  to  the  jury,  under  all  the 
circumstances  attending  the  case.  Every  proof  of  this 
kind,  is  admitted  in  the  mass  of  evidence,  viz.  that  the 
mother  has  cohabited  with  other  men  beside  her  bus- 4T.Repi8S6v 
bandf  and  has  called  the  child  by  the  name  of  her  para- 
mour, and  the  like.  Tbe  issue  of  a  marriage,  null  ab  initio^  Cowp,  594. 
are  illegitimatei  as  where  the  husband  has  another  wife 
livii^;  as  in  England,  where  there  has  been  a  divorce,  a 
vinculo  matrimQniif  on  account  of  the  canonical  disabilities 
of  consanguinity  and  affinity.  It  is  true,  indeed,  that  such 
i^fiie  is  not  baatardije^d,  until  a  dirorcq  has  taken  place; 
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Co.  Lit  SS5.  for,  if  one  of  the  parties  die,  either  husband  or  wife,  'be- 
440  456      ^^^^  there  has  been  a  dirorce,  no  inquiry  can  be  made 
with  respect  to  the  validity  of  the  marriage.    In  Con-> 
necticut,  a  marriage  within  the  Leritical  degrees,  (except 
a  marriage  with  the  sister  of  a  former  wife,  which  is  law- 
ful by  statute,)  is  null  and  void ;  and,  of  course,  no  divorce 
is  necessary;  for,  in  such  case,  there  is  no  marriage,  and 
the  issue  are  bastards. 
Cowp.  594.        The  wife  is  not  an  admissible  witness  to  prove  that  her 
B.N. P.  112.  jjugjjmjd  hag  had  no  access  to  her :  she  is  rejected,  on 

principles  of  morality :  it  is  considered  to  be  contra  bohos 
mores.  She,  however,  is  admissible  to  prove  her  incon- 
tidency.  Both  husband  and  wife  are  witnesses  to  prove 
the  fact  of  marriage,  and  the  time  when,  and,  also,  the 
time  of  the  child's  birth ;  which  may  be  conclusive  evi- 
dence as  to  the  child's  illegitimacy;  for,  if  the  child  were 
bom  before  marriage,  it  is  a  bastard.  The  declaration 
of  either  of  the  parents,  respecting  the  legitimacy  or  ille- 
gitimacy of  their  children,  may  be  given  in  evidence 
after  their  death ;  but  not  whilst  they  are  livmg.  So, 
likewise,  their  evidence,  given  on  a  bill  in  chancery,  be- 

€owp.  595.  '  tween  third  persons,  in  which  they  stated  any  fact  that 
proves  the  illegitimacy  of  their  child,  is  good  evidence 
after  their  death.  So  too,  common  reputation,  inscrip- 
tions on  tomb-stones,  family  registers,  are  good  evidence 

Cowp.  494.  of  marriages,  births  and  deaths,  and  where  these  events 
takes  place.  Where  there  has  been  a  divorce,  a  mensa 
et  thoro,  and  a  child  is  begotten,  and  bom  after  the  di- 
vorce, the  presumption  is,  that  it  is  a  bastard ;  for  the 
law  will  suppose,  unless  there  is  evidence  to  the  contrary, 
that  the  decree  of  the  court,  by  which  the  parties  have 
been  divorced,  has  been  obeyed.  But  this  presumption 
may  be  rebutted,  by  showing  a  connexion  betwixt  the 
husband  and  wjfe ;  but  if,  a&er  a  voluntary  separation,  a 
child  be  begotten  and  born,  the  presumption  is,  that  the 
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child  is  legitimate.    But  Ibis  presumption  maj  be  rebut-*  4T.{Up.  556. 
ted  also.    It  may  be  good  policy  thus  to  determine,  that  7  q^^  i^'  j^^ 
obstacles  maj  be  thrown  in  the  way  of  voluntary  separa-  Str.  925. 
tions ;  but  this  presumption,  it  seems  to  tAe^  does  not  rest 
4m  any  probability  of  the  fapt.    In  most  countries  in  £u« 
rope,  the  civil  law  respecting  legitimacy  of  children,  has 
been  adopted;  and,  by  that  law,  if  a^cbild  be  begotten 
and  bom  before  marriage,  if  the  parents  afterwards  inter- 
marry, the  child  is  legitimate.    But'  by  the  English  lacw» 
and  by  our  law,  such  child,  notwithstanding  the  marriage,  e  Co.  65. 
is  a  bastard.    If  the  birth  of  the  child  be  after  the  mar-  *  ^*«  ^o"- 

454   456. 

riage,  although  it  was  begotten  before,  yet  it  is  legitimate.         ' 

If  a  child  be  bom  after  Ae  marriage  is  dissolved  by  the 

death  of  the  husband,  the  rule  is,  if  it  be  born  after  the 

usual  time  of  gestation,  it  is  a  bastard.     This  time  hasCro.  Jae.  541. 

been  usually  ^leemed  to  be  forty  weeks ;  but  cireuoMtan* 

ces  may  attend  the  case,  which  will  carry  it,  in  some  in* 

stances,  beyond  that  time.    Whetiier  .these  circumstances 

have  existed  in  any  particular  case,  will  be  learnt  by  the  Co.  Lit.  Its. 

court  from  gentlemen  of  the  medical  faculty.    That  it 

should  be  an  universal  rule,  that  if  the  child  be  bom  with* 

in  the  forty  weeks,  it  is  legitimate,  is  not  reasonable. 

In  case  of  sudden  death,  when  the  husband  dies  in  full 

health,  the  conclusion  is  just ;  but  it  often  happens,  that 

the  husband  is  rendered  imbecile  by  sickness,  a  long  time 

before  his  death.  I  i^ould  suppose  that  ^n-y  circumstance 

of  this  kind  might  be  given  in  evidence,  jto  evince  the 

ille^timacy  of  the  child. 

It  has  been  frequently  laid  down  in  the  elementary 
writers,  that  if  the  time  when  a  child  js  bom,  be  more 
than  forty  weeks  after  the  death*  of  the  husband,  such 
child  is  illegitimate.  See  Hargrave's  Notes,  Co.  lit 
129,  from  which  it  satisfactorily  appears,  that  the  time  of 
pregnamcy  may,  in  some  cases,  be  of  longer  duration  than 

.     M2        . 
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forty  weeks;  although  such  greater  duraiion  affords  a 
strong  presumption  against  the  legiteroacy  of  the  child. 

When  a  wife  marries  immediately  after  the  death  of 
the  husband,  and  has  a  child  bom,  so  that,  by  the  rule,  it 
might  be  the  child  of  either  husband  ;  it  fs  said,  that  the 

Vipke.  91i.  child,  when  of  age,  may  elect  which  husband  he  chooses 
for  a  father:  but  evidence  may  always  be  adduced  to 
show  which  of  them  was  probably  his  father.  Such  an 
e:[ftraordinary  case  can  very  seldom  happen.  There  is, 
in  the  English  law,  *  a  very  singular  doctrine  on  this  sub- 
ject of  illegitimacy.    It  is  the  case  of  bastard  &gne^  and 

Ca.  Lit  244.  ^^^^  putsntj  i.  e.  when  the  parents  have  a  child  bom 

8  Law.  410.  before  wedlock,  and  one  after.  The  former  is  called 
\  '  bastard  eigne^  and  the  latter,  mulierpmfne.  If  the  bas^ 
tard  eigne  should  enteron  the  real  estate  of  the  deceased 
father,  and  continue  seised  until  his  death,  and  th^  estate 
should  descend  to  his  issue ;  the  mulierpuimej  or  his  is- 
sue, can  never  call  in  question  the  legitimacy  of  the  bai^ 
tard  eigne. 

Carth.  S65.  A'  bastard  cannot  inherit  to  any  person ;  and,  for  this 
K«y«  6  .  ♦  purpose,  he  is  considered  as  not  related  to  any  person. 
Hie  is  said  to  be  filius  ntdliusy  and  having  no  inheritable 
blood*  This  doctrine  cantiot  be  founded  on  the  supposed 
uncertainty  of  the  father ;  for  the  law  is  the  same,  when 
the  father  acknowledges  him  to  be  his  son,  or  intermar- 
ries with  the  mother,  which  furnishes  the  strongest  evi- 
dence that  he  is  his  child.  But  he  can  no  more  inherit 
to  his  mother,  than  to  his  father ;  and,  in  that  case,  there 
is  no  uncertainty.  I  apprehend  this  rule  to  be  partly 
founded  in  that  anxiety  which  the  law  every  where  ex- 
hibits, to  secure  domestic  tranquility,  and  partly  in  policy, 
to  discourage  illicit  comm«rce  bfetwixt  the  sexes.  If  a 
bastard  might  inherit  either  to. his  father  or  his  mother, 
where  they  had  mai-ried,  and  had  a  family  of  •hlHren,  It 
ffiight  be  a  great  source  of ,  domestic  uneasiness.   'Sarah 
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wa^  not  williDg  that  Isbmael  should  inherit  with  Isaac ;. 
hut,  in  cases  where  the  mother  does  not  niantT,  and  where 
the  parents  intermany,  this  reason  ceases :  and  jret  such 
persons  cannot  inherit  upon  principles  of  policjr;  neither  ^  Bl.Com. 
can  any  person  inherit  to  him,  except  bis  issue* 
^  This  is  the  necessary  consequence  of  the  maxim,  that 
be  is  fiius  nullius ;  for  all  other  kindred  but  his  children, 
must  be  traced  through  a  common  ancestor  to  him  and 
the  rels^one.  But  he  has  no  ancestor :  He,  therefore, 
can  have  no  relatives  in  the  ascending,  or  collateral  line ; 
and  if  he  should  die  intestate,  without  any  issue,  no  per- 
son could  lay  claim  to  hh  estate.  It  has  been  contended, 
in  the  state  of  Connecticut,  that  whatever  reasons  might 
exist  in  favour  of  the  law,  as  laid  dowo^in  cases  in  general, 
that  none  existed  why  a  mother  of  an  illegitimate  child 
might  not  inherit  the  estate  of  such  child,  who  died  in- 
testate, and  without  issue.  But  it  has  been  determined 
by  the  superior  court,  that  she  cannot  inherit ;  and  this 
judgment  was  affirmed  bj  the  supreme  court  of  errors. 

An  iOegitimate  child  can  purchase  by  his  acquired  Go  Lit.  8. 
name ;  but  can  take  nothing,  unless  by  that  name  which  ^^m^^m^^ 
he  has  acquired  by  reputation:  By  that,  he  citfi  be  gran* 
tee,  or  devisee.    If  an  estate  be  devised  to  the  eldest  son 
of  J.  S.,  and  he  has  a  bastard  son,  who  is  his  eldest  son, 
he  cannot  take ;  neither  could  he  take,  if  J.  S.  had  no 
other  son,  if  it  bad  been  devised  to  him  by  a  name  that 
he  had  acquired  by  reputation,  with  additional  designa- 
tion of  the  son  of  J.  S. :  it  would  not  have  prevented  the 
devise  from  taking  effect.    A  bastard  cannot  take  by  the 
designation  of  child  or  issue  of  such  a  person.    If  a  con-  ^J!;  ^'^  ** 
tingent  remainder  be  limited  to  the  eldest  son  of  J.  S.,- 
legitimate  or  illegitimate,  J.  S.  having  no  legitimate  son, 
yet  a  bastard,  though  the  eldest  son  cannot  take ;  for  the 
remainder-man,  in  such  case,  must  tdce  tt  his  birth ;  and  Co.  Lit  3. 
at  that  time,  he  has  not  acquired  the  reputatiou  of  the  f  Po^.^'^a?" 
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aonofJ.  S.    This  caoaot  be  obtained  bat  bj  the  eon* 
tinuance  of  time. 

It  is  said,  that  such  a  limitationi  to  the  eldest  sod  of  $ 
woman,  is  good ;  for  that,  at  the  birth,  be  acquires  a  re* 
putatioo  of  being  her  sou.  But  such  limitetioo.  of  a  co»> 
.lingent  reaiainder^  must  be  potentia  propinquu;  where- 
as the  possU)ility  of  a  woman's  bavii^  a  bastard,  ispoten^ 
tia  remotimnta.  The  opmions  in  the  books  differ »  but, 
I  apprehend,  the  rule  aHuded  to,  is  decisive  of  the  quesi- 
tion.  In  opposition  to  this  doctrine,  we  find  it  laid  dowR 
HI  Moore,  10,  that  a  devise,  by  mother  or  father,  U>  hb 
or  her  children,  of  goods,  will  entitle  bastard  children  to 
take.  I  cannot  conceive  that  this  idea  is  admissible,  bj 
the  common  law.  It  is  net  strange,  that,  in  bequests  of 
personal  property,  which  fall  within  the  jurisdiction  of 
tijie  ecclesiastical  courts,  we  should  find  an  inplination  to 
adopt  the  rules  of  the  civil  law,  for  which  tney  always 
have  had  a  predilection :  but  I  discover  no  inclination  in 
the  courts. of  common  law,  to  vary  from  the  nsaxioi,  that 
a  bastard  is^tta  mdliuSf  and  all  its  necessary  coi!Ksefuen* 
8a1k.4?9.  <^s*  '^'^is  mjAxim  is  the  foundation  of  the  rule,  that  the 
1 BI.  Com.  place  of  the  birth  of  a  bM^ard,  is  the  'place  of  his  settle^ 
nient.  In  other  cases,  the  settlement  of  the  father,  and^ 
as  the  case  maybe,  the  settlement  of  the  mother,,  is tbe^ 
settlement  of  their  children ;  for,  in  the  view  of  t)ie  law, 
such  child  has  neither  father  nor  mother,  fropd  wbotn 
there  can  be  any  derivative  settlement. 

In  Connecticut,  the  Superior  Court  has  decided,  t}iat 
the  settlea>ent  of  the  mother  is  the  settlement  of  the  il* 
legitimate  c)2ild.  To  the  common  law  rule  thjere  are. 
exceptions.  If  the  mother  be  sent  from  one  parish  to 
another  to  a  jail,  which  is  in  another  parish,  and  there  an 
1  BI.  Com.  ille^timate  child  is  born  of  her  body,  the  child's  s/^ttle* 
SaJk^iai        Haent  will  bejn  the  parish  from  which  the  mother  was 


PARENT  AND  CHILD.  *77 

sent«  If  »iy  fraud  be  practised  by  a  parish,  ib  sending  ■ 
woman  pregnant  with  a  bastard  child  into  another  parish, 
or  procuring  her  to  go  there,  that  her  children  may  be 
born  in  another  parish  ;  ^th  child,  when  bom,  is  settled 
in  tbe  parish  from  which  the  mother  was  sent.  If  a 
woman  ha?e  a  bastard  child  born  in  a  parish,  under  such 
eircomstances  as  fall  under  the  description  of  a  trarelling 
beggar,  she  may  be  apprehended  and  sent  back  to  hei' 
place  of  settlement  »  and  that  shall  be  the  settlement  of 
such  child  :  but  if  she  was  settled  in  one  parish^  and  re- 
siding in  another,  bona  fide^  and  there  has  a  bastard 
child  ;  the  place  in  which  the  child  is  born,  is  the  place 
of  i^  settlement.  Whilst  a  pauper  illegitimate  child  is, 
during  infancy,  with  its  mother  for  nurture,  in  a  parish 
where  it  was  not  bom,  it  mast  be  supported  where  it  was 
bom«  Doug.  7.  The  maxim  so  often  alluded  to,  does 
not  hold  in  cases  of  marriages  within  the  Levitical  de« 
grees,  and  also  in  those  cases  where  the  consent  of  par- 
ents, is  necessary  to  contract  marriages.  It  seems,  the 
consent  of  the  mother  of  an  illegitimate  child  is  necessa- 
ry. The  subject  of  marriage  has  always  been  yery  much 
under  the  control  of  ecclesiastical  courts,  who  are  gov- 
erned by  the  principles  of  the  civil  law,  whence  this  doc- 
trine has  been  transplanted  itito  the  English  system  of 
jurisf^ttdence. 

In  England,  the  putative  father,  and  the  mother,  by 
certain  statutes,  are  boimd  to  maintain  the  illegitimate 
child :  compulsory  means  are  adopted  against  them  both. 
See  the  statutes  of  Elizabeth  and  George  IJ.  on  this 
subject.  The  mother,  in  that  country,  has  no  power  to 
compel  the  father  to  support  the  child ;  but  this  is  done 
by  the  parish  officer.  In  Connecticut,  a  statute  puts  it 
into  the  power  of  the  mother  to  compel  the  father  to' 
%S3ist-her  in  maintaining  the  child.    Thi$  is  effected  by  a 
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Miit  foundod  up<m  that  statute,  which  is  m  generis.  Tb« 
principle  on  wbich  it  proceeds,  is  to  compel  both  parents 
to  support  the  child  e^ual^  ;  and  the  judgment  of  the 
court  assessing  a  sum  against  tbd  pujtalive  father,  is  io 
conformity  to  that  idea.  The  support  furnished  by  the 
father,  is  for  four  years,  and  one  half  of  the  childbed 
^  expenses.  When  a  woman  is  pregnant  with  a  chilt), 
which  will  be  a  bastard  when  born,  she  presents  a  com- 
plaint to  some  magistrate,  in  which  she  charges  some 
person,  on  oath,  with  being  the  father  of  the  child :  on 
ibis,  a  warrant  issues,  as  in  criminal  cases,  to  bring  $ueli 
person  before  the  magistrate  forthwith,  to  be  examined 
respecting  the  aforesaid  charge.  The  object  of  the  suit 
is  wholly  civil ;  but  the  procedings  are  altogether  in  nt 
criminal  dress.  The  magistrate  proceeds  to  an  inquiry 
into  the  facts  ;  and  if  he  judges  \hat  there  was  no  ground 
for  the  complaint,  he  dismisses  the  person  chained.  If 
be  beliere  that  the  putative  father  ought  to  be  tried,  he 
binds  him  over  tp  the  county  court  of  the  county  in  which 
the  complainant  lives ;  which  court  has  final  jurisdictioa 
in  the  case.  The  magistrate  has  no  right  to  decide  the 
point  betwixt  the  parties ;  but  is  a  court  of  inquiry,,  like 
a  grand  jury.  At  the  trial  of  the  case,  both  at  the  time  of 
inquiry  before  the  magistrate,  and  on  the  trial  before 
the  court,  the;  complainant  is  a  witness  from  necessity  ; 
altho'  she  is  interested  in  the  events  of  the  prosecution. 
The  testimony  of  the  complainant  is  not  conclusive ;  but 
it  turns  the  burthen  of  disproving  the  charge  upon  the 
defendant,  which  he  may  do  by  any  kind  of  evidence 
that  would  be  admissible  in  other  cases.  The  process,  it 
has  been  observed,  is  criminal ;  yet  depositions,  which, 
by  the  law  of  Connecticut  are  admissible  in  civil  cases,  ' 
but  not  in  criminal,  are  admissible  in  trials  of  this  kind. 
From  the  language  of  our  s^Catute,  (which  see,)  it  would 
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be  natural  to  conclude,  that  the  complaint  before  the 
magistrate  ought  to  be  made  before  the  birth  of  the 
child  :  but  it  has  been  setded  by  the  court,  that  a  com- 
plaint jr^ay  be  made  after  the  birth.  This  gires  the  com* 
plainant,  M^hp  may  be  at  a  loss  who  was  the  father  of 
the  child,  an  opportunity  to  make  her  charge  with  more 
precision,  than  if  she  were  obliged  to  complain  before 
the  birth  ;  an  advantage  given  her,  that  the  statutes  never 
contemplated.  By  the  statute,  it  is  an  indispensable  re-  * 
quisite,  to  entitle  her  to  any  aid,  that  she  make  discovery 
of  the  father  at  the  time  of  her  travel  :  unless  this  be 
done,  she  must  fail  of  a  recovery  of  any  thing,  to  aiJ 
her  in  the  support  of  the  child.  No  evidence,  not  even 
the  confession  of  the  man  whom  she  charges,  can  supply 
the  want  of  it.  This  has  always  been  considered  as  a 
proper  and  salutary  check  upon  the  complainant.  She 
must  also  have  continiied  constant  in  her  charges,  both 
in  and  out  of  court.  When  judgment  is  rendei^d  in 
her  favour,  it  is  for  the  whole  sum  that  the  court  assesses 
for  the  four  years  :  this  sum  is  divided  iilto  sixteen  equal 
parts  only ;  the  first  also  includes  in  it  the  one  half  of  the 
childbed  expenses ;  an  execution  issues  quarterly  for  a 
sixteenth  part  of  the  whole  sum  only :  the  first  execution, 
includes  also  the  chUdbed  expenses,  as  before  stated.  If 
the  child  dies  before  the  expiration  of  four  years ;  in 
$uch  case  the  executions  are  stayed.  At  the  time  that  * 
the  judgment  is  rendered  in  favour  of  the  woman,  there , 
is  also  a  judgment  of  the  court,  that  tlie  putative  father 
find  securities  to  pay  the  sum  assessed,  and  also  to  secure 
the  town  against  maintaining  the  child  if  ever  it  should 
become  a  pauper.  Whenever  the  expense,  of  mainte- 
nance is  increased  beyond  what  is  usual,  by  sickness,  or 
any  accident,  upon  application  to  the  court,  there  will  be 
a  further  assessment ;  s^id  this  will  be  ""divided  into  as' 
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manj  parts  as  remain,  anel'be   added  to  the  quarterly 
executions  as  they  issue.    When  the  putative  father  it 
arrested,  he  finds  surety  to  appear  at  court,  and  abide  the 
final  judgDient ;  and  this  surety  is  bolden  one  year  after 
the  last  execution  issues.    If  the  child  be  not  bom  at 
Che  time  of  the  session  of  the  couit,  the  court  continues 
the  case,  and  takes  a  renewal  of  the  bond.    If  the  mother 
of  the  illegitimate  child  die  in  a  state  of  pregnancy  ;  or 
the  child  be  dead  when  born  ;  or  the  mother  suffer  an  a- 
bortion  ;  it  is  said  that  the  putative  father  is  discharged. 
I  see  no  reast^n  %hy  he  should  be  discharged  from  his 
moiety  of  the  childbed  expenses,  when  the  child  is  born 
dead.    If  the  mother  marry  in  this  situation,  it  is  said 
that  the  putative  father  is  discharged  from  maintaining 
the  child,  and  that  the  husband  could  not  be  joined  with 
his  wife  in  prosecuting  the  claims  against  the  putative 
father.    The  principle  on  which  this  doctrme  is  founded, 
I  do  not  discover.    If  indeed  the  old  law  were  in  force, 
that  a  man,  who  married  a  woman  pregnant  by  another 
man,  was  indeed  the  father  of  the  child  with  which  sha 
was  pregnant ;  such  husband  ought  to  maintain  such  child 
without  aid  from  any  person  ;  for  all  parents  are,  by  com- 
mon law,  bound  to  maintain  their  minor  children :  But 
It  is  now  perfectly  understood,  that  such  proof  may  be 
procured,  as  will  infallibly  prove  that  a  child  bom  in  wed- 
lock may  be  a  bastard  child ;  and  if  the  putative  father 
he  not  obliged  to  be  at  one  moiety  of  the  expcnte,  how 
is  the  child  to  be  supported  ?    The  mother,  by  law,  is  to 
be  at  one  half  of  the  expense.    Th,e  husband  is  obliged 
to  perform  the  duties  of  the  wife,  but  nothing  more.    It 
follows  of  course,  that  the  putative  father  must  be  obliged 
to  furnish  one  half  of  the  support.    There  is  as  much 
reason  why  the  putative  father  should  support  his  child 
k  this  case,  as  in  any  other  cas«  ;  and  I  can  eonceive  of 
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no  technical  diffictilty,  that  should  prevent  the  husband 
from  joining  with  the  wife  in  prosecuting  their  claim,  any 
more  than  any  other.  Before  the  marriage,  she  was 
vested  with  a  right  to  have  a  sum  of  money  assessed  a- 
gainst  the  putative  father  5  and  upon  marriage,  this  right, 
with  all  others  of  a  personal  nature,  are  placed  in  the 
|)ower  of  the  husband  to  vindicate  in  a  suit,  in  his  and  the  - 
wife's  name. 

If  the  mother  of  a  bastard  do  not  prosecute  tbeiatbec, 
the  selectmen  of  the  town  may,  for  the  purpose  of  com- 
pelling him  to  give  security  to  the  town,  that  the  child  shall 
not  be  chargeable  to  the  town.  On  this  suit,  no  sum  is  as- 
sessed for  the  support  of  the  child.  The  object  of  the 
law,  is  to  procure  indemnity  as  aforesaid,  for  the  town. 
If  the  mother  have  begun  a  prosecution,  and  withdraw 
it,  the  selectmen  may  enter  their  names,  and  thereby 
procure  security  to  the  town.  A  question  has  been  agi- 
tated before  the  courts  in  this  state,  whether,  on  the  pros- 
«6cution  by  the  selectmen,  the  mother  was  compellable  to 
be  a  witness.  It  has  been  settled  by  the  Supreme  Court 
of  Errors,  that  she  is.  It  was  urged  in  that  case,  that 
she  could  not  be  compelled  to  criminate  herself.  That 
argument  is  without  weight.  The  fact  that  she  had  a 
child,  had  already  criminated  her ;  and  nothing  that  she 
eould  say  would  add  to  it.  On  that  ground,  I  have  no 
'doubt  of  the  correctness  of  the  decision  of  the  court ; 
but  I  very  much  doubt  of  the  propriety  of  this  compul- 
sion. It  may  often  happen  that  this  may  prove  a  source 
of  domestic  discord.  The  detecting  of  a  husband  or  a 
father  on  such  an  occasion,  may  embitter  the  lives  of  him 
and  his  wife :  it  n;ay  prove  the  severest  mortification  to, 
and  the  disgrace  of  an  amiable  family,  to  have  the  shame 
of  their  father  published  to  the  world  :  it  is  involving  the 
•innocent  and  virtuous  in  all  the  consequences  of  the  guib 
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of  another  ;  not  for  the  purpose  of  establishing  the  cer- 
tain rights  of  others,  but  merely  to  preserve  the  possible 
contingent  rights  of  a  town,  or  parish. 

What  the  mother  has  said,  before  the  magistrate  on 
examination  under  oath,  is  admissible  after  her  death,  to 
support  the  suit  bj  the  selectmen.  The  trial  of  these 
cases  is  by  the  court,  without  the  intenrention  of  a  jury. 
This  arises  from  the  particular  phraseology  of  the 
statute. 
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Of  iht  lAahHiHf  of  Parents  to  support  ihtir  Children^  af* 
ter  they  are  of  fiil  Age^  in  the  eeent  of  their  becoming 
Paupers,  Of  the  lAabUity  of  Children^  ajier  they  are 
ef  fall  Age^  to  support  their  Parents^  in  the  Event  of 
their  becoming  Paupers*  Of  the  J^Ton-IAabUty  of  thcr 
Husband  of  a  Daughter,  although  the  Daughter  would 
be  liable  if  she  was  unmarried.  Cf  the  Parentis  Right 
to  govern,  and  being  liable  to  the  Child  in  an  Action  for 
immoderate  Correction,  and  what  Correction  ought  t0 
be  considered  immoderate. 

By  the  common  law,  it  is  the  duty  of  parents  to  sup-  j  gi  q^^^ 
port  their  minor  children.  This  duty  is  founded  on  the  44fr. 
law  of  nature.  Whoever  has  been  the  instrument  of 
giving  life  to  a  being  incapable  of  supporting  itself,  i* 
bound  by  the  law  of  morality  to  support  such  being,  dur- 
ing such  incapacity.  When  such  incapacity  ceases,  the  ^^'J?*^' 
obligation  is  at  an  end.  To  prevent  uncertainty  on  this 
subject,  the  law  has  fixed  the  time  of  minority  until  the 
child  arrives  at  the  age  of  21  years^.  It  is,  then,  the  ab- 
solute duty  of  the  parent  to  maintain  his  child  until  he  is 
21  years  old.  In  ordinary  eases,  the  incapacity  of  the 
minor  has  then  ceased  in  fact,  as  well  as  in  presumption 
of  law ;  and  with  it  ceases  all  moral  obligations  on  the 
part  of  the  parent,  unless  the  child  is  in  fact  unable  to 
maintain  himself  at  the  expiration  of  that  period.  Dur- 
ing this  period  of  infancy,  the  parent  can  never  discharge 
himself  from  his  obligation  to  support  the  child,  by  show- 
ing that  the  child  was  able  to  si^port  himself ;  but  bt 
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may  do  it  by  showing  his  own  inability  to  support 

1  V^  i6o!  '^  ^^^  ^^^^^  ^^  ^°  adult,  the  parent  is  liable  for  his  siqi- 
1  Bl.  Coin»^  pogt,  if  he  be  unable  to  support  himself ;  but  in  this 
case,  the  parent  may  discharge  himself  from  all  liability 
to  support  his  child,  by  i^owing  that  the  child  is  able  te- 
support  himself.  This  duty  of  supporting  adult  children 
is,  m  England,  enforced  by  a  statute  of  Eliz. ;  and  ^milar 
statutes  have  been  enacted  in  most,  if  not  ail  the  States 
in  the  Union.  The  statute  of  this  State  makes  it  the 
duty  of  parents  to  support  their  children  ;  and  grand- 
parents, their  grand-children;  children,  their  parents;  and 
grand-children,  their  grand-parents.  This  statute  imposes 
on  such  relatives,  obligations  unknown  to  the  commoi* 
law.  In  the  construction  of  our  statutes,  I  have  under- 
stood, that  when  a  parent  is  able  to  support  his  pauper 
child,  no  aid  is  to  be  called  for  from  their  grand-parent ; 
and  so,  too,  when  the  child  is  able  to  support  the  par- 
ent, no  aid  is  to  be  required  of  the  grand-child.  The 
Efiglish  statute  does  not  include  gr said-ehildren.  All,  both 
male  and  female,  with  ah  exception  hereafter  mentioned^ 
are  bound  to  support  their  parents,  if  they  be  of  ability  ^ 
and  they  will  be  assessed,  where  there  are  a  number  able, 
in  proportion  to  their  ability,  without  any  reference  to 
the  property  which  they  have  received  from  their  par- 
ents. One  child  may  have  •  received  a  go#d  estate  from 
his  parent,  and  now  be  poor;  whilst  another,  who 
received  nothing  from  his  parent,  may  be  in  affluent  cir* 
cumstances.  The  ability  to  support  is  the  only  thing 
which  governs  in  the  quantum  of  asses^nent  ;  and  I  ap« 
prehend  this  will  not  be  in  exact  proportion  to  the  proper^ 
erty  owned.  One  may  possess  an  estate  of  £1000  ;  but 
his  numerous  family  prevents  bis  increasing  his  estate  ; 
whilst  another,  with  the  same  estate,  unincumbered  with 
the  expenses  of  a  numerous  family,  is  of  greater  ability 
to  support  bis  parent.    When  a  man  marries  a  wife,  hav- 
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ii^  chiHreOy  the  husband  takes  upon  him,  during  cover-  _  ^ 
lure,  all  the  obligations  that  lay  on  his  wife :  he  took  her  44a. 
cum  onere.  If,  then,  she  were  able  to  maintain  her  chil- 
dren, when  he  married  her,  he  i^  bound  to  maintain  her 
cbidren :  If  she  were  not  able,  he  is  not  bound  ;  for  it  is 
not  a  natural  duty  that  he  should  support  the  ofipring  of 
wother  man  ;  and  by  the  law  of  Baroa  and  Femme^ 
when  coverture  ceases,  bis  liabUitics  on  account  of  his 
wife  cease  also. 

I  know  it  has  been  a  received  opinion,  that  an  husband 
in  Connecticut  is  obliged  to  support  his  wife's  children  by 
a  former  husband,  if  he  be  of  ability  to  do  it,  whether 
she  was  able  at  the  time  of  marriage  or  not,  to  support 
her  children.  Such  an  opinion  is  destructive  of  the  sym- 
metry of  the  law,  as  it  respects  the  liability  of  the  husband 
to  perform  the  duties  of  the  wife.  It  is  opposed  to  the 
construction  of  the  English  statute,  which  had  received 
a  construction  loi^  before  our  statute  was  enacted.  So 
that  it  is  a  fair  presumption,  that  our  Legislature,  whei> 
they  enacted  our  statute,  were  perfectly  satisfied  with  the  « 
construction  given  to  th^  English  statute.  If  they  had  in- 
tended to  have-  made  so  important  a  variation,  it  is  but 
reasonable  to  suppose  that  they  would  have  expressed  it 
in  language  that  could  not  be  mistaken.  ^  RiiI    «4c. 

It  has  been  .decided,  both  by  the  Eiiglish  and  ourSKra.  190* 
courts,  that  a  husband  is  not  bound  to  support  the  wife's 
parent  or  grand-parent.  This  is  opposed  to  general  prin- 
ciples; for  his  wife  was  liable  to  support  them  before 
marriage;  and,  of  course,  upon  general  principles,  he 
would  be  obliged  to  support  them  after  marriage.  But 
the  general  principle  is  made  to  yield  to  the  supposed 
superior  strength  of  a  principle  of  domestic  policy,  which  ^ 

governs  in  this  case,  that  family  discocd  may  be  present- 
ed. In  Connecticut,  the  mode  of  enforcing  this  duty,  i» 
by  an  application  to  the  county  court,,  to  call  all  parties^ 
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before  them,  inquire,  and  assess  the  sum  that  is  to  he 
paid  by  each.  This  memorial  may  be  made  by  any  rela- 
tives concerned,  or  by  the  selectmen  of  the  town,  who, 
by  our  law,  are  overseers  of  the  poor ;  or,  indeed,  by  any 
neighbour,  when  this  duty  is  neglected  by  all  who  ought 
to  perform  it.  When  the  sum  is  assessed,  security  is 
given  to  abide  the  order  of  the  court,  which  is  to  pay 
quarterly.  If  security  be  not  given,  the  court  will  issue 
quarterly  executions  against  each  of  the  parties,  in  favour 
of  the  applicant,  who  becomes  trustee  of  what  he  col- 
lects, for  the  benefit  of  those  on  whose  account  the  ap- 
plication was  made.  When  the  children  are  minors,  and 
the  parents  will  not  support  them,  an  action  at  common 
law  lies  against  such  parents,  by  any  person  who  supplies 
the  children  with  necessaries.  So  too,  where  one  child, 
among  several,  supports  his  pauper  parents,  without  ap- 
plication to  court  for  an  assessment,  he  may  maintain  an 
*  action  against  each  of  his  brethren,  or  sisters,  who  refuse 
tb  bear  their  proportion  of  the  support. 

Protection  is,  also,  a  duty  of  parents  towards  their  chil- 
dren. This  duty  is  enjoined  by  municipal  law,  no  fur- 
ther than  what  respects  their  obligation  to  support  them. 
It  is  allowed,  in  some  cases,  that  the  parent  may  maintain 
his  child  in  a  law  suit.  All  persons  are  forbidden  to  do 
this  for  a  stranger.  The  parent  may  justify  a  battery,  in 
favour  of  a  child;  that  is,  he  may  do  all  in  defence  of  hii 
ehild,  in  such  case  as  the  child  may  do.  A  stranger  may 
do  nothing  more  than  what  is  necessary  to  prevent  others 
from  fighting;  but  the  parent  may  take  sides  with  the 
child. 

Education  of  children  to  some  useful  employment ; 
the  instruction  of  them  in  reading  their  own  language,  so 
as  to  be  able  to  read  with  propriety,  that  they  may  be 
able,  for  themselves,  to  search  the  scriptures  of  trutfaV 
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mxkd  from  tiiem  learn  the  revealed  will  of  God,  is  a  duty, 
which  Is  not  enforced  bj  the  law  of  England,  any  farther 
than  that  overseers  of  the  poor  have,  by  statute,  a  power 
to  bind  out  the  children  of  paupers  to  masters,  where 
they  JEoay  receive  a  proper  education.    By  the  laws  of 
jOoxiQecticuty  all  parents  are  bound  to  teach  their  children 
to  reed  the  English  language  well ;  and  the  law  concern- 
ing capital  offences.    Nothing  more  is  intended  by  this 
clause,  than  they  should  learn  what  offences  are  capital. 
If  they  have  not  sufficient  ability  to  do  this,  they  are 
obliged  to  teach  their  children  some  orthodox  catechism. 
Whatever  might  have  been  meant  by  our  ancestors,  who 
enacted  the  law,  by  the  terms  orthodox  catechism,  it  is 
now  understood  to  be  some  catecl;)ism  approved  by  that 
deoomination  of  Chri3tians  to  which  the  parents  belong ; 
s^nd  if  the  parents  will  not  teach  their  children  in  such 
jnani^er,  the  selectmen  of  the  town  are  enjoined  to  take 
their  children  from  their  parents,  and  bind  them  out  to 
proper  masters;  where  they  will  be  educated  to  some 
useful  employment,  and  will  be  taught  to  read  and  write, 
and  the  rules  of  arithmetio,  so  far  as  is  necessary  to  trans- 
act ordinaiy  business.    Males  are  to  be  bound  out  until 
they  are  twenty^one  years  of  age^  and  females  until  eigh- 
teen years  of  age.    This  law  has,  by  some,  been  branded 
as  tyrannical,  ^d  as  an  infringement  of  parental  rights. 
It  is  not  the  object  of  this  work,  to  enter  into  any  defence 
of  any  particular  law;  but,  I  have  no  doubt,  that  this  law 
has  produced  very  astonishing  effects;  and  to  this,  is  to 
be-,  attributed,  that  general  knowledge  of  reading  and  wri- 
ting, so  observable  among  the  people  of  this  state.     For 
.  twenty-seven  years  of  my  life,  I  was  in  the  practice  of  the 
law.  During  this  period,  in  all  the  business  which  I  trans- 
acted, I  never  found  but  one  person  that  could  not  write, 
4U[id  was  obliged  to  make  his  mark.    The  parent  has  a 
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rigbt  tb  govern  bis  inidorebiKI;  and,  as  incident  to  tblfl^ 
be  must  have  power  to  correct  him.  The  maxim  is,  tbai 
lie  has  power  to  chasrtise  htm  moderately.  The  exereig^ 
of  thb  power  miBt  be,  in  a  great  measure,  discretional^. 
He  may  so  chastise  bis  child,  as  to  be  liabie  in  an  actioii 
by  the  child  agaiafst  bim  for  a  battery.  The  child  ha«( 
rights  which  the  law  wilt  protect  agaiiist  tbe  brutality  of  & 
barbarous  parent.  I  apprehend,  however,  it  is  a  point  of 
some  difficulty  to  determine,  with  exact  precision,  when 
a  parent  has  exceeded  the  bounds  of  moderation.  That 
correction  which  will  be  considered,  by  some  triers,  as 
unreasonable,  will  be  viewed  by  others,  as  perfectly  rea- 
sonable. What  may  be  considered,  by  some,  a  veniai 
folly,  to  which  none,  or  very  little  correction  ought  to 
be  applied ;  by  others,  will  be  considered  as  an  offence, 
that  requires  very  severe  treatment.  The  parent  is 
bound  to  correct  a  child,  so  as  to  prevent  him  from  be- 
coming the  victim  of  vicious  habits,  and  thereby  proving 
9k  nuisance  to  the  community.  The  true  ground  on 
which  this  ought  to  be  placed,  I  apprehend,  is,  that  the 
parent  ought  to  be  considered  as  acting  in  a  judicial  ca- 
pacity, when  he  corrects ;  and,  of  co'urse,  not  liable  for 
errors  of  opinion :  And  although  the  punishment  should 
appear  to  the  triers  to  be  unreasonably  severe,  and  in  no 
measure  proportioned  to  the  offence;  yet,  if  it  should 
also  appear,  that  the  parent  acted  conscientiously,  a^d 
from  motives  of  duty,  no  verdict  ought  to  be  found 
atgainst  him.  But  when  the  punishment  is;  in  their  opin-^ 
ion,  thus  unreasonable,  and  it  appears  that  the  parent 
acted,  malQ  animo,  from  wicked  motives,  under  the  in- 
fluence of  an  unsocial  heart,  he  ought  to  be  liable  to 
damages.  For  error  of  opinion,  he  ought  to  be  excused ; 
but  for  malice  of  heart,  he  must  not  be  shielded  from 
the  just  claims  of  the  child.     Whether  there  was  malice. 
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may  be  collected  (ram  tbe  circuimtaiicet  altendiiig  the 

punishment    The  instrument  used,  the  time  when,  the 

|daee  where,  the  temper  of  heart  exhibited  at  the  time, 

may  all  unite  in  demonstrating  what  the  motives  were, 

which  influenced  the  parent    These  obaer^tions  are 

equally  explicable  to  the  ease  of  a  school-master,  or  to  ^'*  ^^®*  ^^ 

any^ooe  who  aiets  in  loco  parentis. 


02 


CHAP.  X. 


Of  the  Parents  Consent  to  ike  Marriage,  of  an  If^sanf 
Child.  Of  the  Father's  Control  over  the  Estate  qf  ki$ 
Child.  Of  the  Father's  Right  to  the  Services  of  lA# 
Child^  until  the  Child  is  twenty-one  years  old.  Of  the 
Father's  Right  of  Action^  token  his  Infant  CJUid  is  beatesu 
Of  the  Infant's  Right  of  Action,  in  that  Case*  Of  the 
Parent's  Right  of  Aetion^  when  a  Daughter  hsu  been 
Debauched.  Of  the  Father's  Bight  of  Action,  when  am 
Infant  Child  is  taken  away  by  Force, 

Whkn  the  minor  efaUd  marries,  the  fadier  has  a  ri^ 
to  withhold  bis  consent ;  and  a  marriage  widiout  his  ceo* 

BK  Com«  352.  sent,  by  an  English  statute,  is  absolutely  void»  *  la  Co8^ 
nectieut,  the  law  prohibits  the  marriage  of  the*  minor, 
without  the  father's  consent,  and  subjects  the  person  who 
joins  them  in  marriage,  to  a  penalty ;  but  such  miuriagf 
is  valid,  if  the  persons  married,  are  of  age^  to  contract 
marriage.  The  father,  as  parent,  has  no  control  over  the 
estate  of  his  minor  child ;  but  he  acts  as  guardian,  and, 

Bl.  Com.  4&S.  in  that  character,  has  the  management  of  it ;  and,  like 
him,  must  account  with  the  minor,  when  he  becomes  of 
1^,  and  may  be  compelled  to  accoimt  before,  aad  is  li- 
tble  to  removal.  A  minor  can  acquire  property  in  .anjr 
way,  independent  of  his  father,  except  by  his  services,  aa 
by  gift,  delivery,  or  any  purchase;  for,  in  this  case,  the 
contract  is  not  void.  The  father  is  entitled  to  the  ser- 
vices of  his  minor  child,  and  to  all  that  such  child  earns 
by  his  labour.  He  has  the  same  right,  in  this*  respect, 
tbat  the  master  has  to  the  seiTtces  of  his  apprentice ;  and 
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« 

tfae  hiSker  can  no  more  giire  to  the  child  the  avails  of  Uf 
serriee,  to  the  prejudice  of  his  creditors,  than  he  caa  any    " 
other  property,  ' 

The  father  is  entitled  to  an  action,  when  his  mi  dot  9  Co.  fi  3. 
child  «  beaten,  by  mean3  wbereof  fae'has  lost  the  services  **'  ^^*  ^^^' 
of  that  cffaild,  or  has  been  put  to  expense  by  means  there- 
of; but,  tot  the  immediate  injury  to  the  minor,  L  e.  for 
the  bruises  and  wounds  infficted,  the  minor  alone  is  en- 
titled, and  the  damages,  when  recovered,  belong  only  to 
the  minor.  The  parent's  Tight  of  recovery,  rests  upon 
t&e  idea  that  he  has  sustaindd  special  damages.  He 
must,  therefore,  lay  Ills  special  damage  in  the  declara- 1  TJlep.  259, 
tionj  ^b  a  per  quod  servititmn  amisit ;  and,  if  he  claims 
on  the  ground  of  expense,  this  must  be  stated  specially. 
Upon  the  principle  of  the  right  of  the  father  to  the  ser- 
vice of  his  minor  child,  he  is  entitled  to  an  action,  if  hi» 
minor  child  be  enticed  away  from  him;  On  these  prin- 
e^es,  the  action  se^  often  brought  by  a  father,  when  his 
daughter  has  been  debauched,  is  founded,  viz.  ttve  loss- of 
service.  But  this  loss  of  service  is  not  the  rule  of  dama- 
ges :  it  is  scarcely  an  -  item  in  the  account.  The  red 
ground  for  damages,  is  the  disgrace  of  the  family.  The 
loss  of  'service)  in  many  in^ances,  ccrald  not  be  account-'  * 
ed^atiy thing;  yet  tlie  damages  will  be  large ;  and  often, 
wbe^e  tbe'least  service  is  performed,  the  highest  damages 
a^  giveni  And  ini^l  those  actions,  the  character  of  the 
d«iu^ter€or  vnohastky,  her  connexion  with  another  man, 
is  alloiiised  to  be  pro^ved ;  and,  if  satisfactorily  proved,  al- 
though it  does  not  lessen  .the  damages  for  actual  loss  of 
awrviee;  for  that  will  be  the  same,  whether  the  dau^ter  Pe«k.  240 « 
was,  before  that  time)  ehaste  or , unchaste  ;  yet  it  will  ren- 
der the  damages  merely  nominal.  This  demonstrate^ 
tbat  loss  of  service  is  not  the  real  ground  of  the  action:; 
for  the  service  of  a  dai^hjter,  whose  character  is  bad,  in 
^int  of  chastity^  is  of  equal  worth  with  that  of  the  most  Peak^s^^ 
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Tiitttous.    The  dightest  degree  of  serriee,  has  bee^  bo\A- 
en  safficient  to  maintain  the  action^  and  to  reeov^r  tke 
heaviest  damages.    It  has  been  lately  hoUkti,  ii^titk 
not  necessaiy  to  prove  any  service :  if  die  Utei  m  h&r 
father's  family,  service  is  presumed.    So  too,  k  k  wfaolfy 
Peak.  189, iiS.  immaterial  whether  the  dangbter  is  a  Hiinor  or  not,  iftte 
five  with  her  fiither.    There  is  not  any  neoeSBily,  in  this 
case,  to  show  a  contract  betwixt  the  father  and  thedaog|t- 
ter,  respecting  services.    She  shall  be  eonsfdered  a  aei^ 
vant  to  her  father,  and  this  is  sufficient.  When  Ae  dangb- 
ter  is  under  age,  she  is,  of  course,  bis  servant ;  but  this  Ja 
not  the  case,  if  she  be  of  fuH  age.    The  presumptien  is, 
that  she  is  his  servant,  if  she  live  with  htm :  but  this  {Nne- 
sumption  will  be  removed  out  of  the  way,  by  showiiig 
that  she  lives  with  him  merely  as  a  boaider;  and  that 
whenever  she  earns  any  thing,  it  is  her  own ;  ^and  if  .she 
be  of  full  age,  and  do  not  live  with  her  ftdier,  she  is  not 
his  servant ;  and,  Under  those  t^ircumstancee,  lie  wouM 
not  be  entitled  to  this  action.    But,  in  cases  of  sminor, 
it  is  immaterial  whether  she  fives  with  her  father  Or  not. 
If  she  be  at  school,  abroad,  she  is  his  servant  j  that  ik^ 
he  has  a  right  to  her  services,  and  can  recal  her,'  when 
he  pleases.    If  she  should  be  at  service,  he  is  entitied  to 
the  avails  of  her  jservice.    When  a^augbter  is  boimd  out 
as  an  apprentice,  living  wHh  her  master,  a  rigid  adhereiite 
to  the  idea  that  the  loss  of  service  is  the  gromd^of  this 
action,  would  prevent  the  fkther's  recovery.    Bui  if  ise 
consider  this  action  as  really  having  its  fMndation  in  an- 
other principle,  to  wit,  the  disgrace  of  the  fanoSy,*  it 
would  be  no  objection  to  thcj  maintenance  of  thisaotioft, 
although  the  daughter  should  live  as  an  apprentice  to^a 
master.    This  action  is  maintainable,  when  the  father  is 
deceased,  by  anyone  who  stands  in  Zoco  parentis;  ^hj 
Peak.  59.       ^  mother,  or  aunt.    In  this  action,  the  daughter  is  a  com* 
ST,  Bep.4.   petent  witness ;  for  she  has  lio  interest  iotheev^nt.    It 
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ki  tmt^ifikehBM  an  iotefcst  ia  the  quefltinn  ^  and  tbat,  Ibr- 
JBwerijr^  exducted  a  person  fr^m  tet^tifyiog :  but  it  never 
exeluded  tke  daughter  in  this  acion  on.  the  case.    She 
.vriis  mdwit^d^ju  mceaitaie  reL    Thk  action  is,  properlj:^  5  Wils.  is. 
an  aetio»  4m  the  case;  forjthe  Qonsec^nential  damages  ^"^'^P*!®^* 
-tti^e  •the'gift  of  the  action*    In  Eq^and^  the  form  is  tres- 
pass, vi  et  umm^    In  Coiuieeticut,  it  is  imiibrmly  an  ac* 
lipa  oQ-die  oase».  Whe^  there  has  been  an  entiy  into  the 
•  iilliei^s  houset  and  this  injtM7  has  been  suffered,  the  ac-> 
^ion  d'titespMai'  vp  et  atms^  may.  be  brought,  stating  the  Ld.RaT:iosl 
bseaking  tbt^  bow^,  anda^tating  this  iqjury,  as  an  aggra-  ^  ^'^''  ^^^* 
/valian  eif  dama^.    Bi^  when  this  action  b  brought,, 
wfaaleter  will .  Jufftify  tJie  entering  the  bouse,^  is  a  compiQ- 
tent  jasUfica^ett  of  the  whole  charg^^  iu  the  declaration, 
l^  Yt^y  of  aggcavjatioBj  as  if  the  defendant  should  be  al- 
lowed to  show, that  be  bad  a  license  to  enten  This  would 
justify  bis  eiili^,  aad  b^ts  a  recovery,  in  this  form ;  and 
whea  ibis  is  Ilie  case,,  the  only  safe  way  is  to  lay  the  con- 
sequential dafinages,  as  the  gist  of  the  action.    If,  indeed, 
ik»  delbodant  <^ukl  be  considered  as  a  trespasser,  ah  «n* 
fkto,  as  has  been  contended  by  some j  a  recovery  might  he 
>  had^  where  the  brea]i:mg  and  entry  is  laid  as  the  gist  of 
tlie  action.    But  this  can  never  be  the  case ;  for  a  man 
as  never  a  trespasser,  a&  vniti^^  for  abusing  a  license  from 
•'die  party,  but  only  where  the  law  gives  a  license.    When 
stieh  license  as  the  law  jplves,  is  abused,  the  law  takes 
€are  of  diis,  and  pronounces  the  wrong  doer  a  trespasser,  s  Co.  I4f . 
«i  mUio.    Can  a  father  ha?e  an  action  of  trespass,  vi  et 
'  arrm^  for  Iriring  away  his  child  f  There  can  be  no  doubt 
4bail  be  is,  entitled  to  an  action  on  the  case,  for  enticing 
.  him  aM«y.from  bia  service;  and  it  has  long  been  settled 
in  England,  that  he  may  have  an  action  of  trespass,  vi  et 
armsi  for  tsJdng  awajr  the  heir ;  but  I  We  not  found  any 
oa9e .  of  an  action  for  tak^iqg  j^way  by  force  the  younger 
iphildrent    Upon  tbe  prinpiples  of  the  common  law,  it  is 
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clear,  that,  in  these  states,  aa  action  mjl  lie  for  ^kin^ 
away  any  child;  for  all  the  children  are  hem.  The 
whole  number  of  children  constitute  that  character,  kaowB 
in  the  law  by  the  term  heir.  But  I  see  no  reason,  why, 
*  in  En^and,  the  &ther  magr  not  laaintdin  hb  aetian  against 
the  person  who  takes  away  any  child ;  for,  smely,  he  it 
bound  to  perforin  certun.  duties  towards.. Us' efaBdren^ 
which  he  cannot  perfoim,  if  they  be*  lak^i  ftotn.  inm : 
and,  to  enable4iim  to  perfoim  these  duties,  he  is  entitled 
to  the  custody  of  h^  cbildr^i ;  and,  if  this  light  sboidd.  be 
▼iolated  by  force,  I  ha?e  no  hesitation  in  saying  be  coal4 
maintain  the  action*  . 


CHAPi  XI. 


Of0kt!  Atdk&rky  of  a  Milker  iwer  Children.     OflvfanU^ 
iR  Tentre  sa  mere.     €f  the  Settlement  of  the  ChUd. 

MarmBRS,  durifig  coverture,  exercise  authority  over 
&eir  ckildren ;  but,  in  a  legal  point  of  view,  they  ate  con* 
sidered  as  agents  for  Iheir  husbands,  hailing  no  legal  au» 
tborlty  of  their  own:  After  the  death  of  the  husband^ 
they  often  have  authority.  I  deem  it  an  immaterial  in^ 
jquiiy,  whether  they  possess  this  authority  in  character  of 
a  parent,  mistress,  or  guardian.  As  to  the  question  how 
far  a  parent  is  liable  for  the  torts  or  contracts  of  his  minor 
children,  I  know  of  none  which  have  not  been  considered 
in  these  chapters,  except  such  where  he  is  bound,  only  in 
character  of  master ;  which  cases  are  considered  in  the 
chapters  on  the  relation  of  Master  and  Servant.  By  sta- 
tute, in  some  instances,  the  father  is  rendered  immediate* 
ly  liable  for  penalties,  for  the  misconduct  of  the  child. 

An  unborn  infant  is  now  considered,  in  most  instances,  2  P.  W.  446, 
Ml  esscy  as  much  as  one  that  is  bom,  and,  for  many  pur-*^^'  ^^^* 
poses,  has  always  been  so  considered.    A  posthumous 
child  is  as  much  entitled  to  a  distributary  share,  ui^der 
the  statute  of  distributions,  as  one  that  is  born  at  the  time 
of  the  death  of  its  father :  Or,  where  the  father  appoints 
under  the  statute  of  Charles  IL,  a  testamentary  guardian 
to  all  his  children;  such  person,  so  appointed,  is  as  much  4  Bac.486. 
the  guardian  of  a  posthumous  child,  as  of  any  of  the  other  ^*'^g  *°  ^^^' 
children.     So  too,  when  waste  is  committed  upon  such  £  Ver.  719. 
estate,  as  will  be  the  inheritance  of  a  child  in  ventre  sa 
mere,  a  court  of  chancery  will  grant  ?*n  injunction  against 
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'the  waste,  on  a  bill  filed  in  favour  of  such  an  infant,  bjr 
any  person  who  styles  himself procAetn  ami  to  the  infant; 
and  such  infant  may  be  appointed  executor,  tfaou^  he 
cannot  aet  as  such,  until  he  be  seventeen  years  of  age ; 
and  where  a  term  is  created  for  the  purpose  of  raising 
Pre.  in  Can.  portions  for  younger  chOdren,  a  child  bom  after  its  fa- 
1  pf'w.  t86    ^^^^^  death,  is  as  much  entitled  to  the  benefit  of  such 
•«•  term,  as  the  other  children.    So,  where  land  is  given  by 

B  to  C,  by  will,  on  condition  that  he  pay  $500  to  eadi 
of  his  children  living  at  his  death,  it  was  held,  that  a  child 
bom  after  the  death  of  his  father,  was  entitled  to  $SO0. 
A  devise  of  a  legacy  of  personal  property  to  an  unbom 
child,  if  they  be  twins,  the  legacy  shall  be  divided  be- 
tween them.  An  unborn  infant  may,  dso,  be  heir.  This 
must  always  be  the  case  in  Connecticut ;  but  in  England, 
it  may  be  the  case,  or  not.  If  A  should  die,  leaving  a 
son  and  daughter  at  his  death,  and  another  son  should  be 
afterwards  bora,  this  son  could  not  be  heir.  He  would, 
indeed,  as  the  case  might  be,  be  heir  to  his  brother,  on 
the  death  of  his  brother,  without  issue :  But  if  the  chil-» 
dren  A  left,  had  been  daughters,  he  would  have  be^ 
heir ;  and  if  the  posthumous  child  of  A  had,  also,  been  ft 
daughter,  she  would,  with  her  two  sisters,  have  consli-^ 
1  P.  Wms.  tuted  the  heir.  In  these  cases,  where  the  unborn  child 
I T.  Rep.  60.  "^*y  ^^  ^^'^^9  when  bora,  the  inheritance  descends,  in  the 
HotL  5.  mean  time,  to  the  presumptive  heir.    An  unborn  in&nt 

may  take,  by  devise;  and  it' is  not  material  whether  the 
infant  is  in  ventre  sa  mere,  or  not.   An  estate  may  be  given 
by  will,  not  only  to  a  person  in  esse,  but  to  an  unborn 
child  of  a  person  in  esse,  when  he  arrives  to  the  age  of 
Co.Lit.  II, In  twenty-one  years;  so  that  it  is  possible  that  such  devise 
B  ^'"'Can  °^^y  ^^^  ^^^^  effect,  until  after  the  death  of  the  parent  <if 
886.  such  child,  twenty-one  years  and  nine  months.    Tberrf 

Bm-  81&T.  ^^  ^^^  ^  determination  •formerly  much  regarded,  when  the 
1  Bl.Rep.  619.  words  of  the  devise  were  in  the  present  tense,  and  when 
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la  the  future  tense.  In  the  former  case,  it  was  hoIdeii| 
that  the  child  unborn  could  not  take,  not  being  in  esse  .* 
in  the  latter  case,  it  was  admitted,  that  he  might  take, 
when  born  i  it  being  the  clear  intention  of  the  devisor, 
that  the  devisee  should  not  take,  until  he  was  bom.  But, 
in  late  cases,  the  court  have  holden,  very  properly,  that 
no  (levisor,  although  he  used  words  in  the  present  tense, 
cpuld  intend  that  the  devisee  should  take,  until  he  was 
born*  So  that  this  subtle  and  useless  distinction  is  explo-^ 
4ed ;  apd  the  devisee,  when  bom,  can  take,  whether  the 
words  of  the  devisor  are  in  the  presen.t  or  future  tense. 
lo  Connecticut,  by  statute,  not  only  an  executory  devise, 
by  wiU,  to  an  unborn  infant,  is  good ;  but  a  conveyance, 
by  deed,  of  real  estate,  may  be  given  at  a  future  period, 
to  a  person,  in  being,  or  to  the  immediate  descendant  of 
^  person  in  being ;  but,  to  avoid  a  perpetuity,  it  cannot 
es^tend  any  farther.  Whilst  it  was  the  opinion  of  the 
cpurt,  thati  an  unborn  infant  was  not  in  essey  it  was  deter^ 
mined,  that  the  killing  such  child  was  not  homicide,  but 
a  great  misprision ;  and  this  is  still  the  law,  notwithstand-, 
ing  tbaA,  for  most  purposes,  such  infant  is  considered  as 
tfi  esse.  But  if  a  child  receive,  before  birth,  a'  mortal 
WjOund  from  another,  by  violence,  and  is  born  alive,  and  1  Hawk.  121. 
4ie  within  a  year  and  a  day,  it  is  homicide:  it  may  be^ol'^o""'^^'' 
murder,  or  epccqsable  homicide,  as  the  circumstances  at^ 
landing  the  trwsaction  should  happen  to  be. 
.  The  place  W  the  birth  of  a  child,  is  his  place  of  settle- 
i^ent,  if  neither  the  iatber  nor  mother  have  any  settlements 
If  his  father  have  a  settlement^ihis  settlement  is  the  child's, 
ui^less  the  child  acquire  a  settlement  for  himself,  as  in  some  ' 
cases  he  may:  and  so  often  as  a  father  acquires  a  new 
settlement,  the  new  settlement  becomes  the  child's.  Cartb< 
433.  Comb.  361.  Salk.  485,  528.  Ld.  Bay.  473,  587.  1 
Bro«in  Can.  371.    If  the  father  have  no  settlement^  and 
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the  mother  have  onei  the  settlement  of  the  mother  i«  the 
settlement  of  the  child.  It  was  formerly  fupposed,  tbi^t, 
duriag  the  coverture^  the  mother-s  settlement  was  siuk 
pendedy  and  revived  on  his  death:  hut,  I  apprehend^ 
that  it  is  not  now  considered  as  suspended  in  siieh  case ; 
and  the  childrea  will  be  settled  where  the  mother  has  a 
settlement.  Bur«  &  Ca.  367|  370,  375.  If  the  father^ 
who  has  a  settlement,  die,  the  children,  who  live  with 
their  mother,  will,  upon  the  mother's  gainii^  a  new  set- 
dement,  be  settled  in  the  mother's  new  settlement  Bur. 
S.  Ca.  64,  372,  473.  When  the  mother  marries,  and  re* 
moves  to  the  husband's  place  of  settlement,  the  children 
of  the  first  husband  remain  settled,  where  thejr  were  set* 
tied  at  the  time  of  the  marriage  of  their  mother.  But^  if 
anj  of  them  be  under  the  age  of  seven  years,  they  must 
go  with  the  mother  for  nurture :  but  if  they  are  paupers^ 
they  must  be  supported  at  the  expense  of  the  parish 
where  they  are  setded,  (in  Connecticut  at  the  expense 
ef  the  town,)  but  cannot  be  separated  from  their  motheiw 
2  Salk.  470.  3  Salk.  259^  In  Connecticut,  a  minor  child 
gains  no  settlement  hj  living  with  a  guardian,^  or  master* 
A  settlement  is  always  lost,  by  guning  a  new  settlement; 
and  is  never  lost  in  any  .other  way»  In  En^and,  an  in- 
fant apprentice,  by  statute,  gains  a  settlement  for  himself^ 
m  the  place  where  he  last  served  his  master,  forty  days; 
and,  after  this,  if  his  father,  or  mother,  as  the  case  may 
be,  gain  a  new  settlement  for  themselves^  yet  they  gain 
none  for  him,  not  even  if  he  be  living  with  his  father. 

When  a  child  arrives  at  twenty-one  years,  and  leaves 
bis  iather'is  house,  or  lives.with  him  in  the  character  of  a 
bparder^and  bis  father  gain  a  new  settlement  for  himself 
the  child's  settlement  is  not  changed ;  but  if  he  live  in 
his  father's  family,  in  character  of  a  child,  orservant^.his 
>  father's .  last  settlemeat  becomes  his.  1  East.'  526.  5  T, 
Bep.  583.    If  a  minor  marry,  or  enlist  into  the  army  or 
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tfaiy,  so  that  he  is  no  longer  under  the  government  of  hk 
fatfaier,  his  fiuther  gains  no  settlement  for  him,  hj  gaining 
on^  for  himself.  Bur.  S.  Ca.  270.  683.  3  T.  Rep. 
114.  354.    6  T.  Rep.  252. 

It  is  a  rale  in  chancery,  that  when  a  portion  is,  by  ar- 
ticles of  a  marriage  settlement^  secured  to  a  child ;  if 
the  person  standing  in  loco pecrentis  shouldy  either  by  deed 
•or  win,'  subsequently  provide  for  such  , child,  that  such 
provision  is  a  satisfaction  of  the  portion  secured.  If  the 
provision  is  as  great  or  greater  than  the  portion,  it  is  a 
complete  satilsfiictioh  :  if  it  is  not  so  great,  it  is  a  satis- 
laction  pro  tanto.  The  parent,  in  these  cases,  is  sup« 
posed  to  iatend  that  the  subsequent  provision  should  be 
a  satisfaction  of  the  portion.  It  is  always  to  be'  under- 
stood, that  the  child  is  not  compelled  to  receive  the  sub* 
«^quent  provision,  so  as  to  make  it  operate  asu  satisfac- 
tion in  toto,  or  pro  trnito  ;  but  if  he  do  take  under  the 
irabi^e^uent  provision,  it  is  a  satisfaction  as  here  stated; 
The  principle  upon  which  the  courts  of  chancery  have 
proceeded,  is  to  give  eflfect  to  the  intention  of  the  par- 
ent ;  and  yet  it  is  fai^iy  probable,  to  my  mind,  that  the 
intention  of  the  parent  is  much  of^ner  defeated  by  such 
an  implication,  than  fulfilled.  If,  indeed,  the  provision 
of  the  marriage  articles,  or  any  other  instrument,  were, 
that  he  would  leave  the  child  or  children  so  much,  and 
then  by  will  or  deed  should  make  that  provision;  this 
would  undoubtedly  be  a  fulfilment  of  the  contract  con- 
tained in  the  marriage  articles :  But  when  th#re  is,  by 
the  articles,  an  actual  settlement  of  a  certain  snm,  or  of 
certain  lands,  on  the  issue  of  the  marriage,  it  is  difficult 
to  understand  why  it  may  not  be  understood  to  mean  an 
accumulative  provision. 

There  certainly  could  be  nothing  strange  in  a  parent^j 
enlarging  the  provision  which  he  first  made,  especially 
when  he  finds  that  bi$  property  has  greatly  increased,  as 
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is  often  the  case ;  and  if  the  parent  did  not  intend  thai 
be  should  take  both,  nothing  could  have  been  more  easj 
than  to  have  expressed  it  in  the  subsequent  provisbn* 
There  surely  is  no  presumption,  that  when  a  parent  prot> 
vides  for  his  child  in  a  marriage  settlement,  that  he  never 
will  make  any  further  provisbn,  unless  it  shall  be  con- 
sidered a  satisfaction  of  the  portion  in  the  marriage  set*- 
tlement.  It  seems  to  me  not  analogous  to  the  rule  in 
other  cases.  If  a  man  should  provide,  in  ordinary  cases, 
for  a. child,  as  by  giving  him  a  bond  of  j^iOOO  to  be  paid 
after  his  death,  and  also  leave  in  his  will  to  the  child  a 
legacy  of  j^lOOO  ;  both  of  these  are  in  the  nature  of  a 
testamentary  disposition  ;  and,  being  given  by  two  dis^ 
tinct  instruments,  the  child  is  entitled  to  both.  So  too, 
if  a  man  makes  a  will,  and  in  the  will  says,  "  I  give  to 
B  j^lOOO  ;"  and  then,  in  totidem  verbis,  in  the  same  will, 
says,  "  I  give  to  B  $1000  ;"  this  is  presumed  to  be  a  le- 
petition,  and  B  ta^es  only  $1000  :  but*if  the  $1000  is 
added  in  a  codicil,  he  takes  both.  The  rule  always,  in 
such  cases,  is  this ;  viz.  if  the  legacy  is  given  by  the 
same  instrument,  i(  is  a  repetitioh ;  if  by  a  different  in- 
strument, it  is  accumulative.  Why  then  should  not  the 
provision,  in  an  instrument  made  subsequent  to  the  mar* 
riage  articles,  be  supposed  to  be  accumulative?  It  once 
was  a  rule  in  chancery,  that  when  a  testator  owed  a  debt, 
and  gave  to  the  creditor  a  legacy  as  great  or  greater  than 
the  debt;  ,that  this  legacy,  if  taken  by  the  Tegatee, 
should  he  considered  a  satisfaction  of  the  debt,  upon  the 
presumption  that  such  was  the  intention  of  the  testator, 
although  he  never  expressed  any  such  intention  in  the 
will.  It  was  difficult  to  conceive  why  a  debtor  might  not 
give  a  legacy  to  his  creditor,  without  intending  to  pay  a 
debt ;  and  very  soon  after  the  establishment  of  this  rule, 
the  Chancellors  began  to  show  symptoms  of  dissatisfac- 
tion with  the  rule,  and  laid  hold  of  a  variety  of  circum^ 
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stances  to  take  such  cases  out  of  the  operation  of  the 
rule.  In  the  first  place,  it  was  decided  that  the  debt  and 
legacy  must  be  ejusdem  generis  :  if  it  was  not,  the  credit- 
or was  paid  his  debt,  and  received  also  the  legacy.  If 
the  *debt  were  payable  in  money,  and  the  legacy  were 
articles  of  specific  property  not  money,  though  of  much 
greater  value  than  the  debt,  the  legacy  was  not  deemed 
a  satisfaction.  In  the  next  place,  it  was  holden  that  the 
legacy  must  be  payable  at  the  same  time  when  the  debt 
was  payable  :  if  it  were  not,  it  was  not  deemed  a  satisfac-  .  j^  j^^hJ' 
tion  ;-ftbhAimh^it  was  determined,  that,  if  the  will  con-  <^^^-*^*"*'^^ 
tained  the  usual  provision,  ^^  after  all  my  just  debts  are 
paid,"  the  testator  intended  not  only  that  the  legated 
should  have  the  legacy,  but  his  debt  should  be  paid  also. 
Afterwards  it  was  determined,  in  a  case  where  the  creditor 
was  a  natural  child,  that  the  presumption  was,  that  both 
legacy  and  debt  should  be  paid ;  the  parent  being  sup- 
posed to  be  under  special  obligations  to  provide  for  such 
a  child.  It  was  then  determined  that  no  such  presump* 
tion  arose,  unless  it  could  be  inferred  from  some  part 
of  the  will  :  and  finally  \he  court  decided,  that  to  make  a 
legacy  a  satisfaction  of  a  debt,  it  ought  to  have  been  ex- 
pressed in  the  will :  So  that  the  rule  has  been  at  last  ex^ 
ploded. 

Whoever  will  take  the  trouble  to  examine  the  following 
authorities,  will,  I  apprehend,  be  satisfied  tha^  this  is  a 
correct  view  of  the  subject.  Pr.  in  Can.  138.  do.  236. 
do.  240.     1  P.  W.  141.     do.  410.     2P.  W.  616.    do.  555. 

1  Vez.  521.      2  Vez.  409.      do.  636.      3  P.  W.  227. 

2  Atk.  300.    3  Atk.  96.     1  Bro.  in  Can.  123.    do.  275. 
do.  389.    do.  425. 

Why  the  court  have  not  considered  the  same  circum- 
stances that  remove  the  presumption  of  a  legacy  being 
a  satisfaction  of  a  debt,  as  sufficient  to  remove  the  pre* 
sumption  that  a  subsequent  provision  by  a  parent  is  a 
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m^&AciUm  of  a  portion,  is  not  obvioiH  to  mj  mkid. 
Chancery  considers  a  subsequent  provision  by  a  parent 
as  a  satisiaction,  if  receiFed  of  a  portion,  in  a  marriage 
settlement.  See  the  fcAowing  cases*  3  Atk.  98.  1  Adu 
427.  1  P.  W.  146*  2  Vent.  347.  1  Bro.  in  Can.*  300. 
do.  905. 

To  make  such  provision  a  satisfaction  of  the  portion, 
it  must  be  of  a  nature  that  will  last  as  long  as  the  por- 
tion. An  estate  for  life  may  be  of  much  greater  value  than 
an  estate  in  fee  ;  it  being  a  greater  property  than  the  es^ 
late  in  fee.  Yet  such  legacy,  although  received,  is  no  satis- 
faction of  the  portion  given  by  the  marriage  articles  ill 
fee  inmple.  2  Vez.  37.  To  make  a  subsequent  'provr* 
Sion  a  satisfaction  of  a  portion,  it  must  be  gusdem  gtneru 
with  the  portion.     3  P.  W.  245.    2  Vem,  288. 

If  A  secures  to  B  j^lOOO,  as  a  portion,  and  then  de*- 
vises  to  B  lands  of  ever  so  great  a  value,  it  iis  not.  a  sat* 
isfactioB  of  the  portion,  although  received. 

If  the  parent  is  indebted  to  the  ch3d,  the  rule  as  to 
presumption  is  the  same  as  in  those  oases  where  a  stran^* 
ger  is  the  creditor.    4  Vez.  4^. 

If  the  fiitber  owe  B,  the  son,  and  leave  him  ever  so 
great  a  legacy,  the  presumption  ceases,  where  the  debt 
and  legacy  are  not  gusdem  generis,  and  not  payaible  at 
the  same  time  ;  or  if  the  will  contains  the  clause  '^  d^ter 
my  just  debts  are  psud  ;''  and  according  to  some  of  the 
latest  cases  before  cited,  no  such  presumption  ever  arose. 
If  they  be  correct,  the  ancient  rule  is  at  an  end.  On 
this  subject,  there  arbes  a  controverted  question,  wheth- 
er parol  testimony  cim  be  admitted  to  rebut  the  pre- 
sumption that  arises,  that  a  subsequent  provision  is  in- 
tended, if  received,  to  be  a  satisfaction  of  the  portion 
secured  by  the  marriage  settlement.  In  1  Cha.  Rep. 
106,  it  was  determined,  that  it  might  In  that  case, 
the  father  secured,  by  the  marriage  settlement  to  his 
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daughters,  £3000  apiece,  and  then  by  will  gave  to  then 
£3000.    Parol  proof  was  admitted,  that  the  father  de- 
clared that  be  intended  they  should  have  both,  and  it 
was  thus  decreed.    In  Pr.  in  Can.  it  was  decided  thai 
no  parol .  testimony  .was  adini9sible,  to  ^  show  that  the 
legacy  was  intended  a  satisfaction  for  the  covenant ;  nor 
any  to  show  that  it  was  intended  not  to  be  a  satisfaction. 
It  seems,  from  some  later  ileciaons,  that  the  latter  de-. 
cision  is  considered  the  correct  one.    This,  to  my  mind, 
is  very  questionable.    I  admit,  if  the  presumptioQ  of 
satisfaction  is  inferred  from  any  expressions  in  the  subse** 
quent  provisimi,  whether  by  will  or  otherwise,  that  no- 
parol  proof  ought  to  be  admitted,  to  show  what  the  in- 
tention was ;  but  when  the  presumption  arises  only  from  - 
the  fact  that  there  is  a  subsequent  provision;  from  .this, 
equity  draws  the  conclusion,  that  the  subsequent  provis- 
ion was  intended  as  a  satisfaction  of  a  portion  secured 
by    the    settlement.^      No    rale   is  better    established 
than  this  }  that  parol  testimony  is  admissible  to  rebut  an 
equity.    If  tBe  intention  of  satisfaction  is  collected  from 
the  written  instrument,  as  this  expression  ts  commonly 
understood,  no    parol  proof  can  be  admitted  to  show 
that  the  intention  is  difieoent  from  that  expressed  in  the 
instrument ;  but  when  it  is  drawn  from  a  state  of  things 
disclosed  in  the  instrument,  and  equity  concludes  from 
the  statement  that  the  intention  is  thus,  parol  testimony 
is  proper  to  sl^ow  that  it  was  not  the  intention.    When  A 
empowers  B  by  will  to  sell  land  to  pay  his  debts,  B' 
sells  the  land,   pays  the  debts,  and  has  in  bis  hands 
500  dollars,  there  is  nothing  more  concerning  this  sub* 
ject  in  the  will ;  of  course  B  will  retain  the  SCO  doUais 
in  a  court  of  law  ;  but  equity  presumes  that  A  intended,, 
that  if  there  were  a  surplus,  that  the  person  who  would  * 
have  been  heir  to  the  land,  if  it  had  not  been  sold,  shall 
have  the  surplus.     But  parol  testimony  is  admissible 
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to  show  that  A's  iotention  was,  that  if  there  shoqid  be  a 
surplus  after  payment  of  debts,  that  B  should  have  it. 
Thus  this  equity  is  rebutted.  So  too,  if  A  make  a  will, 
and  order  his  debts  to  be  paid,  and  give  away  a  vari- 
ety of  legacies  ;  and  when  both  debts  and  legacies  are 
paid,  the  executor,  who  has  a  handsome  legacy,  finds 
in  his  possession  $500.  Thb  state  of  things  being  dis- 
closed, it  is  admitted,  that  at  law  the  executor  would  re- 
tain the  $500  as  his  own  ;  but  equity  presumes  that  it 
was  the  intention  of  the  testator,  that  A's  legal  represen- 
tatives should  have  the  residuum.  This  equitable  pre- 
sumption may  be  rebutted  by  showing  that  the  testator 
intended,  that  if  there  were  a  residuum,  tbe  executor 
should  have  it.  These  cases  are  not  controverted,  and 
to  my  mind  are  perfectly  analogous  to  the  question  unr 
der  discussion.  The  instrument,  when  the  subsequent 
provision  is  made,  expresses  no  intention  on  the  subject ; 
but  on  disclosure  of  the  faets  contained  in  the  settlement, 
and  in  the  instrument  of  the  subsequent  provision,  equi- 
ty presumes  that  the  intention  was,  that  both  portion^and 
provision  should  not  be  holden.  Tliis  is  an  equity  which 
1  think  may  be  rebutted  by  parol  testimony. 

Whether  minors  can,  by  a  marriage  settlement,  bind 
their  property,  has  been  a  subject  of  much  discussioiXj 
provided  they  have  the  consent  of  their  parents  or  guar- 
dians. The  principle,  on  which  it  can  be  contended 
that  they  can,  doubdess  is  this ;  that  since  they  can, 
whilst  minors,  contract  to  marry ;  which  contract,  when 
parents  and  guardians  agree  to  it,  binds  them,  (and  as  it 
has  been  supposed  that  marriage  settlements  contribute  to 
domestic  happiness,  which  it  is  sound  policy  to  cherish  j) 
it  is  highly  reasonable  that  minors,  as  well  as  others^ 
should  derive  benefit  from  such  a  transaction,  especially 
as  they  are  competent,  with  consent  of  parents,  to  bind 
themselves  by  thejprincipal  contract,  viz.  to  marry.    It 
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is  reasoQiftble,  that,  with  the  same  conseQt,  thej  should 
be  able  to  enter  into  this  iDcidental  contract  of  a  mar- 
riage settlement,  which  is  aneillar;'  to  the  principal  coo- 
traet.    When  the  cases  are  exauuned,  where  this  point 
has  been  the  subject  of  discussion,  it  would  seem  as  if 
there  bad  been  a  change  of  sentiment  in  the  English 
courts  on  this  subject    In3AtL6I2,  we  find  a  case, 
where  a  femme  infant  entered  into  a  contract,  with  the 
consent  of  her  parent,  respecting  her  portion  in  money ; 
and  it  was  bolden,  that  she  was  bound  by  it     See  also  2 
P..Wms.  608.  9  Mod,   10 1.    This  principle  was  acknow- 
ledged as  correct,  by  Ld.  Thurlow,  (l  Bro.  in  Can.  i  i3.) 
provided  the  settlement  had  been  an  adequate  settlement: 
for,  be  s.ays,  to  bind  an  infant,  the  settlement  must  be 
fair  and  reasonable,     l  Bro%  152.  113,  in  the  notes*   That 
the  real  estate  of  a  fenfune  infant  might  be  bpund,  where 
there  was  a  marriage  settlement,  was  holden  by  Lord 
Macclesfield,  in  a  case,  3  P.  Wms.  S42,    He  there  lays  il 
down  as  the  law  of  chancery,  that  a  covenant,  by  a  femme 
infant,  to,  convey  her  real  property^  in  consideration  of  a 
competent  settlement,  is  binding  upon  her;  and  that 
equity  would  decree  a  specific  performance  of  such  cove* 
nant.    All  that  was  required,  was,  that  the  settlement 
should  be  competent    Lord  Hardwicke,  al^o,  in  the  be- 
fore mentioned  case,  in  3  AtL  said,  that  there  are  cases 
of  this  kbd,  where  the  performance  of  such  a  contract 
by  a  femme  infant,  will  be  decreed^  In  the  case  of  Dum- 
ford  vs.  Laoe,  l  Bro.  C.  C.  this  question  was.  much  agi- 
tated ;  and  it  is  apparent,   that  it  was  a  case  of  great 
perplexity  to  Loid    Thurlow,  who   finally   determined   ^ 
it ;    but  left    this  point  open  and    undecided,    as  ap- 
pears from   1  Bro.  C.  C.  510.    This  question  was,   at 
length,  decided  by  Lord  Thurlow,  in  the  case  of  Clough 
vs«  Clough ;  and  tlie  decree  declared,  that  her  estate  was 
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i}ot  bourn!  by  the  marritiige  &itiele&  It  k  ^bseivabl^^ 
tbat  there  is  no  case  where  it  was  erer  bolden,  that  » 
B»a!e  infttiK  eka  bind  bis  property  by  a  maniage  a^e- 
ment. 

Contracts,  wbiob  hare  been  entered  into  betwixt  pa- 
rents and  their  children,  soon  aftcf  they  have  come  of 
age,  are  always  viewed  in  chancery  with  a  jealous  ey«, 
when  the  parent  has  the  advantage  in  the  bargain.  In 
1  Ves.  400,  there  is  a  case,  in  which  it  is  difficult  to  disco^ 
vcr  any  fraud,  where  the  mother  and  tbe  child  came  to  an 
agreement  respecting  the  person^  property  of  the  husr 
band  of  the  mother,  and  father  of  the  cbitd ;  by  which 
agreement,  the  child  took  £10,000,  in  full  of  her  share  cif 
her  father's  estate.  She,  afterwards,  married.  It  ap- 
peared, upon  the  settlement  of  her  &ther's  estate,  tbat 
there  was  a  very  great  disparity  betwixt  the  share  of  the 
mother,  and  that  of  the  daughter;  for,  what  the  daughter 
did  not  take,  tbe  mother  took  by  the  agreement.  The 
daughter,  with  her  husband,  filed  thteir  bill  in  chancery, 
to  be  relieved  against  this  contract,  and  tbe  court  set  it 
aside.  It  is  not  pretended,  that  there  was  any  direct 
fraud;  and  it  is  difficult  to  see  any  thing  in  the.  case, 
more  than  a  bargain  of  hazard.  There  was  nothing  from 
whence  to^  conclude,  that  the  mother  knew  any  tiling 
more  respecting  the  state  of  the  property,  than  tbe 
daughter ;  But  the  case  must  have  proceeded  on  tbe 
ground,  that,  probably,  the  mother  might  have  known 
more  what  would  be  the  probable  result,  than  the  daugh* 
,ter  did ;  and  that  she  concealed  this  supposed  knowledge, 
wliich  she  ought  to  have  disclosed.  Relief,  in  this  case, 
was  given,  on  the  same  ground  that  relief  would  have  been 
given,  where  there  is  no  such  relation  as  there  is  here,  of 
parent  and  child;  viz.  on  the  ground  of  afraudulent  conceal^ 
meat:  yet,  if  there  had  been  no  such  relation,  and  the  cir- 
cumstances bad  been  the  same,  the  court  would  not  have 
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eonsldered  it  sufldent  proof  of  a  fhuidulent  conceal- 
ment. 

The  relation  of  parent  and  cfaild^  is  not,  of  itself,  a 
siifiteient  ground  for  the  interposition  of  a  court  of  chan- 
cery ;  but,  unquestionably,  chancery  will  set  aside  a  con- 
tract, When  this  relation  exists,  on  evidence  of  fraud,  or 
taking  an  undue  advantage, — move  slender  than  would 
he  required  in  other  cases.  Lord  Hardwicke,  in  a  case^ 
S  Atk.  2S8,  says,  this  is  a  case  of  a  conveyance,  ob- 
tained by  the  father  ftom  his  child ;  and,  when  that  is 
the  case,  says  he,  it  is  a  strong  circumstance  to  induce 
the  granting  of  relief.  There  is  a  case  in  3  Atk.  1 60,  where 
the  doctrine  is  maintained,  that  a  beneficial  bargain,  ob* 
talned  by  a  parent  from  a  child,  will  be  set  aside,  on  slenr 
der  evidence  of  fraud  or  imposed  hardship.  In  3  Bro. 
in  Can.  the  father  had  a  life  estate  of  real  property,  of 
which  his  son  was  owner  in  fee  in  remainder.  The  son 
ivas  poor,  and  actually  dependent  on  the  father.  The 
father,  by  threats  and  promises,  induced  his  son  to  con- 
vey his  estate  in  the  remainder  to  him;  stating,  false<> 
ly,  that  there  was  a  consideration  of  £iooo,  which 
the  son  owed  to  lum ;  for  no  debt  was  due  from  the 
son  to  the  father.  The  son  died ;  and  the  person  who 
claimed  under  him,  brought  a  bill  to  set  aside  the 
iconreyance  of  the  son  to  the  father,  which  was  ac- 
cordingly done.  The  relationship  must  have  been  the 
Isine  qua  non  of  that  decree ;  for,  however  fraudulent  it 
might  be  in  another  case,  such  decree  could  not  have 
heen  made.  Suppose  A  should  prevail  upon  B  to  convey 
to  him,  under  such  false  statement  of  a  debt,  it  would  be 
n  valid  conveyance  betwixt  A  and  B ;  although  fraudu-/ 
lent  as  to  creditors;  and  if  B  were  dead,  and  his  right 
had  descended  to  C,  G  would  be  in  no  better  situation 
than  B.  It  was  an  essential  ingredient  in  the  case,  that 
*  ^e* contract  was  between  the  &^r  and  child.  Wbere  the 
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influence  of  the  father  has  been  lexerted  to  procure' tt  1M« 
Bonable  family  settlement,  or  to  prevent  a  son  from  ruhi'^ 
ing  himself  by  his  extravaganee,  ehaneety  will  not  in- 
terfere, by  setting  aside  contracts  that  have"  such  bene-- 
ficial  tendeucy.  2  Atk.  85.  Bro.  in  Can.  389.  When  a 
parent  purchases  an  estate  in  the  name  of  his  cbtM,  tbii 
is  considered  as  an  advancement  of  the  child,  and  at  his 
property ;  there  being  no  resulting  trust  for  tbe  benefit  •£ 
the  father.  The  law,  in  this  respect,  betwixt  the  father 
and  the  son,  is  different  from  what  it  is  betwixt  a  pttrefair 
ser  and  a  stranger,  where  the  purchase  is  made  ia  Ae 
stranger's  name :  As  where  the  stranger  ptircbases  in  bii 
own  name,  with  the  money  of  another  person.  In  the 
latter  case,  a  tru^t  will  result  to  the  person  who  paid  the 
money;  and  this  trust  maybe  proved  by  parol  testimony. 
Being  a  resulting  trast,  it  is  not  within  the  statute  of 
frauds  and  perjuries.  Pre.  in  Can.  B4,  133.  i  Vem.  366. 
2  Vem.  480.  2  Atk.  74. 

Lord  Hardwicke  lays  it  down  as  law,  that  pattol  testis 
mony  may  be  admitted,  to  show  the  toean  eircnmstances- 
of  the  man,  in  whose  name  the  purchase  is  made,' whence 
to  infer  a  trust.  12  Atk.  71.  Whatever  doubts  may  have 
been  entertained  on  this  subject,  the  case  of  Linch  vs.* 
Linch,  in  10  Yes.  jun.  S II,  seems  to  have  dissipated  them.- 
The  Master  of  tbe  Rolls  held,  that,  in  sud)  eases,  parol* 
evidence  was  clearly  admisssible ;  and  said,  that  it  wa» 
tiow  settled,  that,  in  such  cases,  money  may  he  followed 
into  the  land,  in  which  it  is  invested ;  and  a  claim  of 
this  sort  may  be  supported  by  parol  testimony.  The 
equitable  presumption  is,  that  he  who  was  owner  of  the 
money,  is  entitled  to  the  land  purchased ;  and  that  the 
person  to  whom  the  legal  title  is  conveyed,  is  a  trus- 
tee of  this  title  for  him.  But  t^  equity^  in  this  case, 
•8  in  all  others,  may  be  rebutted  by  parol  testimony, 
showing  that  it  was  the  intention  of  the  owner  of  the  pur- 
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ehttie  money  J  that  he  to  whom  the  conveyance  was  made, 
should  take,  beneficially  for  himself,  discharged  of  all 
trust.  loVes.jun«360.  Sogden's  Law  of  Vendors  and  Ca- 
9es,  there  cited,  4  \  8»  This  doctrine  does  not  apply  to  the 
case  wh^e  a  man  employs  aiuatberto  purchase  for  him,  and 
the  agent  purchases;  but  no  part  of  the  purchase  money 
is  paid  by  the  employer  ;  and  there  is  no  written  agree- 
ment Ttie  employer,  in  such  case,  cannot  compel  the 
ftgent  to  convey  to  him ;  for  such  a  cqntract  is  void,  by 
.  the  statute  of  frauds.  The  case  of  a  purchase  by  a  pa- 
rent, in  the  name  of  a  child.  Is  altogether  different  from 
the  cases  before  stated.  In  such  case,  there  is  no  result- 
ing trust.  The  conveyance  is,  in  law,  deemed  a  gift  to 
the  child.  Even  if  the  child  be  illegitimate,  and  is  not . 
provided  with  property,  the  presumption  is,  that,  as  the 
parent  is  bound  to  provide  for  the  child,  he  so  intend- 
ed. And,  when  the  purchase  money  is  not  all  paid  in 
the  life  time  of  the  father,  his  personal  estate  must  pay  it, 
for  the  benefit  of  the  child.  Sugd.  420.  If  the  child  had 
been  advanced,  (no  expectancy  is  to  be  considered  as  an 
advancement,  and  when  the  child,  has  not  his  full  share 
of  his  parent's  estate,  he  is  not  advanced,)  he  will  be  con- 
sidered as  a  trustee  for  the  parent;  or,  if  the  parent  can 
show,  in  any  case^  that  he  intended  that  the  child  should 
be  considesed  as  a  trustee,  he  shall  be  so  considered. 
Sugd.  431.  East.  260.  Ld.  Ray.  994.  It  has  been  sup- 
posed, that  the  parent's  continuing  in  possession  after  the 
child  (^me  of  age,  was  proof  that  the  child  w:as  a  trustee 
for  the  father.  This  idea  is  now  exploded.  I  P.  Wms. 
(13.  2  Vem.  19.  Itbas  been  urged,  that  the  parent's 
hying  out  money  in  repaid,  was  evidence  of  a  trust ;  and . 
that  a  subsequent  declaration  of  a  trust,  was.  also  evi- 
dence :  but  the  decisions  are  otherwise.  2  Free.  32,  252. 
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CHAP.  I. 


Of  (Ae  wariotu  Kxndt  tf  Cfuardiatu. 

A.  GUARDIAN  is  one,  that  legally  has  the  care  and 
management  of  the  person,  or  estate,  or  both,  of  a  child| 
during  bis  minority,  whose  father  has  deceased.  It  is  true^ 
the  father  himself  is  guardian  of  the  estate  of  his  mincNT 
child.  Such  child  is  denominated  a  Ward  at  common 
law.  It  often  happens  that  one  person  is  guardian  of  the 
person,  and  another  of  the  estate  of  the  mmor ;  and 
often  the  same  person  is  guardian  of  both.  There  are 
Tarious  kinds  of  guardianship  known  to  the  common  Iaw« 

1st.  Cruardianship  in  Chivalry.  "This  is  not  now  in  use 
in  England,  and  was  never  known^n  these  States.  This 
took  place  only  where  lands  came  to  an  infant  by  descent, 
which  were  holden  by  knight  service.  That  tenure  being 
abolished  by  the  statute'  of  Car.  II, .  thb  kind  of  guar* 
diansbip  ceased  to  be  used.  Further  obserratic),ns,  there- 
fore, upon  this  kind,  are  unnecessary.  I  refer  the  reader 
to  Co.  Lit.  88,  1  Uh  note. 

2d.  Ouardianship  hy  Socage.  This  takes  place  when 
socage  lands  descend  to  an  infant  under  fourteen  years, 
and  ceases  when  the  infant  arrives  to  the  age  of  fourteen 
years.  The  person  entitled,  by  law,  to  the  guardianship, 
in  this  case,  is  the  next  of  kin,  who  by  no  possibility 
can  inherit  the  estate.    Suppose,  for  instance^  John  Utiles 
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dies,  and  leaves  Thomas  bis  son  and  heir ;   bis  uncle, 
George  StQes,  bis  father's  brother  ;  and  Anthony  White, 
bis  mother's  brother  :  in  Ibis  case,  George  Stiles  and 
Anthony  White  are  both  next  of  kin  to  Thomas  ;  bat 
George  must  be  excluded  ;  ibr  he  may,  in  the  event  of 
Thomas's  dying  without  issue,  inherit  the  estate  ;  bat 
Anthony  White  never  can  inherit  it ;   for  an  estate  that 
descended  to  Thomas,  on  the  part  of  bis  father,  cannotf 
by  the  English  law,  descend  to  any  relation  on'  the  part 
of  the  mother*    Anthony  White  is  therefore^  in  the  case 
put,  guardian  by  Socage*    Suppose  again,  that  Hiom* 
bs'ji  relatives,  were  Samuel  Stiles,  a  brother  of  the  half 
blood,  and  Henry  Stiles,  a  brother  of  the  whole  blood  : 
these  brothers  are  in  an  equal  degree  of  kindred  ;  yet 
Hebrjr  is  excluded  from  the  guardianship,  for  be  isof  th^ 
whole  blood  s  but  Samuel,  being  of  the  half  blood,  caa 
nev^  inherit ;  he  therefore  is  entitled  to  the  guardian- 
iship.'   Such  a  case  may  happen,  ndiere  the  lands  are  hol- 
dehin  borough  £nglish.    The  principle  of  this  rule  is, 
that  it  was  dangerous  to  commit  die  care  of  a  ward  to 
ene  who  would  inherit  his  estate,  in  case  of  his  dea^, 
lest  it  might  prove  a  temptation  to  tbe  guardian    to  de>- 
stroy  the  life  of  the  ward.   Such  a  precaution  might  be 
proper,  in  the  rude  ages,  when  it  was  established   to  be 
law  ;  but  the  present  ameliorated  state  of  society  ren- 
Co^ ui  ts!'^^^  ^^    useless.      There  is  no   difference  to  be    ob- 
1  and  £  Mod.  served,  in  point  of  right  to  this  guai^dianship,   betwix^t 
*^*'  the   whole   and   half  blood,  if  they  be  equally   qual- 

ified, by  not  being  able  ever  to  inherit  the  estate  desoen- 
ded.  As  in  the  case  put,  of  land  descending  from  John 
Stiles  to  Thomas  ;  if  Anthony  White  had  an  half  hrotbr 
er,  Peter  White,  Peter  would  be  as  much  entitled  as  An^ 
Ihony,  to  the  guardianship.  If  there  are. several,  who  ar# 
^  next  of  kin,  both  males  and  females,  the  >ii[iales  ace  eor 
titled  to  the  guardianship^  in  preference  to  the  females  ; 
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In  >  all  otl^r  oases,  where  bmtbera   are  equally  enti- 

Ued,  die  eldest  is  preferred  ;  but  in  this  case,  the  one 

who  first  takes  possesistton  of  the  ward,  has  the  right ; 

a^  in   the  case  of   Thomas  Stiles,    having  lands   de- 

acjended  to  him,  as  in  the  last  case,  if  Anthony  White  had 

two  sisters^  Sally  and  Susan  White  j  in^that  case,  Anthopy 

and  Peter  would  be  preferred  to  Sally  and  Su!>an  i  and 

iibat-one,  whether  Anthony  or  Peter,  who  takes  possession 

of  the  ward,  would  be  entitled  to  the  guardianship  ;  but 

Anthony  and  Peter  being  dead,  then  Sally  and  Susan 

would  be  entitled ;    and  that  one  who   got    Thomas 

into  her  possession,  would  be  the  guardian.    But  in  the 

case  put,  of  lands  descending  in  borough  English,  if 

Sami^l  Sliles^  the  brother  of  Thomas,  had  a  brother, 

iUchard  Stiles,  of  the  whole  blood,  and  Samuel  was  the 

eldest,  Samuel  would  be  preferred  to  Richard,  although  ^     .  .^ 
m  1      -    ■      11  .        /.  ^,  °    Co.  Lit.  8S. 

MChard  should  get  possession  of  Thomas.  D«te  15. 

The  guardian  in  socage  is  guardian  of  the  person  of 
the  ward,  as  well  as  of  his  estate.  •  Co.Ut  87,«9. 

The  guardian  in  socage  cannot  assign  his  guardianship.        t  •♦  on 
At  fourteen,  the  ward  is  no  longer  under  such  guardian- ;  pioV  293. ' 
be  may  then  demand  his  estate,  and  have  an  account  from 
the  guardian  ;  he  may  enter  upon  the  guardian,  and  oust 
him  :  but  being  stiil  a  minor,  be  may  be  under  anoth- 
er guai^ian  of  a  diJSTerent   description.      A   guardian 
hi  socage,  during  the  guardianship  of  the  infant,  may 
4oMw  his  estate,  and  maintain  ejectment  against  a  dissei-    IT*^ 
sor  in  his  own  name. 

Guardianship  in  socage  can  seareely  exist  in  any  ^ art  of 
the  United  States  ;  for  it  is  a  necessary  qualification,  that 
the  person  entitled  should  not  be  able,  by  possibility,  to  in- 
herit the  instate.  The  provisions  of  tQe  statutes  of  de- 
scents are  such,  that,  in  most  cases,  those  that  are  of 
kia  may  eventually  inherit  the  estate  descended ;  but  in 

R  2 
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some  caseSy  it  is  otherwise.  Where  &  p&rticular  de^ 
sdription  of  kindred  cannot  inherit,  it  woidd  be  pos^ 
ftible  that  this  kind  of  guardiaMUp  should  exist,  as  iit 
the  State  of  New- York,  where  we  will  suppose  John 
Stiles  died,  seised  of  Blackacre,  which  descended  to  hinsi 
from  his  father  Reuben  ^  and  his  relations  Hiring  were  VLen^ 
ty  Stiles,  Richard  Stiles,  and  Thomas  Stiles,  the  sons 
of  his  father,  (and  it  is  no  matter  whether  they  are  of  tibe' 
whole  or  half  blood,)  and  John  and  Susan  Rowe,  the 
children  of  bis  mother  hj  another  husband.  Now,  io 
that  case,  John  and  Susan  can  never  inherit  to  Johp 
Stiles,  or  to  an  estate  that  came  to  him  by  descent 
from  his  father,  Reuben  Stiles ;  for  the  statute  of  that 
State  provides,  in  such  case,  that  the  estate  shall  go 
to  the  brothers  and  sisters  of  the  deceased  of  the  blood 
of  the  person  from  whom  it  came.  John  and  Susan 
Rowe  have  one  qualification ;  they  are  brother  and  sister 
to  John  Stiles;  but  they  are  destitute  of  the  other  qual<- 
ification ;  they  are  not  of  the  blood  of  Reuben  Stiles, 
from  whom  the  estate  came,  and  cannot  therefore  in- 
herit. Of  coinrsethey  may  be  guardians  by  socage,  to  their 
brother,  Thomas  Stiles.  But  Henry  and  Richard  could 
not  be  guardians,  for  they  are  brothers  of  John  Smiles, 
and  of  the  blood  of  Reuben,  fxon^  whom  the  estate  came  ; 
and  can  inherit  to  the  estate  :  and  if  Richard  and  Hend- 
ry were  also  half  brothers,  it  makes  no  difference ;  for 
they  are  brothers  to  John  Stiles,  and  of  tjie  blood  of 
Reuben,  from  whom  the  estate  came.  The  reason  why 
John  and  Susan  Rowe  cannot  inherit,.is  not  because  they 
are  brother  and  sister  of  the  half  blood,  but  because  they 
are  not  of  the  blood  of  the  person  from  whom  the  estate 
descended  to  their  brother,  John  Stiles 

3d.  Cfuardian$hip  by  J^Tdture.  This,  by  the  common 
law,  extends  only  to  the  person ;  and  the  subject  of  it  it 
only  the  heir  apparent,  and  not  the  other  children ;  not 
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even  the  daughters,  when  there  are  no  sons ;  for  they  are 
not  faeifs  apparent,  but  presumptive  heirs  only,  since  their 
heirship  may  be  defeated,  by  the  birth  of  a  son  after  their 
father's  decease.    The  father  is  gi^rdian  by  nattire ;  a^nd,  co.  Itit  88. 
in  case  of  his  decease,  the  mother;  and,  on  her  death,  Carlh.  iW. 
^e  next  of  kin.    Amoi^  next  of  kin,  priority  of  posses- 
sion decides  the  right.    The  rule  is,  that  guardianship  by 
nature,  extends  only  to  the  heir.    It  follows,  of  course, " 
that,  in  the  United  States,  it  must  extend  to  all  the  chii* 
dren ;  for  they  are  all  heirs.    What  the  eldest  son  is  in 
England,   all  the  children  are  here ;  who,  in  this  coun- 
try, constitute  that  character  known'  in  the  English  law, 
by  the  term  Aeir, 

4th.  Guurdiamhip  by  Kurture.  The  subjects  of  this, 
are  the  younger  children ;  not  the  heir.  It  is  manifest, 
that  there  can  be  no  room  for  this  kind  of  guardianship^ 
in  our  country;  for  all  the  children  are  heirs,  and  subjects 
of  the  guardianship  by  natoe. 

5th.  By  statute  of  Car.  II,  a  new  kind  of  guardianship 
was  permitted  to  be  made  by  the  will  of  a  father.  He 
could,  in  that  instrument,  appoint  a  guardian  to  his  chil- 
dren, until  they  were  twenty-one  years  of  age,  or  for  any 
shorter  period*  If  no  time  was  mentioned,  such  guar- 
dianship continued  until  the  ward  arrived  to  full  age. 
This  guardianship  extends  to, persoii  and  estate,  of  every 
kind.  Sueh  -appointment  may,  also,  by  that  statute,  be 
made  by  deed.  When  made  by  will,  it  has  always  been 
understood,  that  this  may  be  done  by  an  infant,  when  he 
has  arrived  to  that  age,  at  which  he  can  make  a  will  of  per- 
sonal property.  But  a  doubt  has  arisen,  whether  he 
could  do  it  by  deed,  until  he  has. arrived  at  the  full  age  of 
psmxAj'QikQ  y^ars.  When  we  reflect  that  such  deed  i% 
not  to  operate  until  the  death  of  the  maker,  and  is  ambu- 
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latory  and  revocable,  during  his  life,  it  will  appear.to  be 

nothing  more  than  a  testamentary  instrument,  in  the  form 

of  a  deed ;  and  there  cannot  be  any  objection,  therefore, 

1  Bl.  Com.      to  the  infant's  ability  to  make  the  appointment,  by  deed, 

C  ^tAL  29     ^^  ^^^  sd^me  age,  that  he  can  by  will.    This  guardianship 

supersedes  all  the  other  guardianships.     When  this  is 

made,  there  can  exist  no  guardian  in  socage,  by  nature, 

or  by  nurture.     Such  guardian  can  never  assign  his  trust; 

for  the  trust  is  personal ;  and  if  he  die,  such  guardianship 

t  Atk.  ].        ceases,  and  cannot  be  perpetuated  by  hb  will. 

6th.  There  are  cases  where  a  minor  may  elect  his 
guardian,  by  the  English  law.  This  is  when  he  has  no 
other  guardian,  and  none  was  appointed  by  will.  No 
socage  lands  descended  to  him.  There  would,  therefore, 
be  no  guardian  by  socage ;  and,  if  there  had,  he  was 
fourteen  years  of  age,  or  has  arrived  to  that  age  since. 
There  is  no  guardian  by  nature ;  for  he  is  not  an  heir  ap- 
parent; and,  consequently,  not  the  subject  of  such  guar- 
dianship. He  has  no  guardian  by  nurture ;  for  his  father 
and  mother  are  both  dead  ;  and  this  kind  of  guardianship  ' 
can  be  exercised  by  no  other  character,  except  a  father 
Co.Lit.87, 89.  or  mother.  The  infant  may,  then,  elect  f(W  himself.  This 
1  VeB.  375.  election  is  made  before  the  ecclesiastical  courts,  by  the 
infant's  declaring,  in  court,  by  parol,  his  election,  which 
is  there  recoi-ded ;  or  it  may  be  done  by  a  writing,  lodged 
in  such  court.  The  court  has  power  to  reject  or  sanction 
the  choice  of  the  infant;  and  will  reject  it,  if  the  court 
have  reason  to  believe  that  the  infant  has  chosen  an  im- 
proper jperson.  A  male  infant  cannot  elect,  until  he  has 
arrived  to  the  age  of  fourteen  years ;  for  then,  it  is  said, 
he  arrives  to  the  age  of  discretion.  And,  for  the  same 
reason,  I  should  suppose,  a  female  might  eldct  at  the  age 
of  twelve  years ;  for  then,  jt  is  said,  she  has  arrived  tcf  the 
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age  of  discretion ;  anc  it  seems  to  be  a  very  proper  time 
for  her  to  be  under  the  protection  of  some  dii^reet  per- 
son. / 

/  ... 

7tb.  Chiardians  are  ofien  appointed  by  Chancery,  This 
practice  was  unknown  to  the  common  law;  but  began 
to  be  resorted  to  in  the  latter  part  of  the  reign  of  William 
III,  The  ground,  on  which  this  court  have  assumed  this 
power,  has  its  foundation  in  the  regal  prerogative.  It  is 
the  duty  of  the  king,  qs  parens  patrke,  to  take  care  of  all 
the  infants  within  the  realm.  This  exclusive  care,  is,  by 
him,  delegated  to  the  chancellor^  who,  with  propriety,  is 
considered  paramount  guardian  to  all  the  infants  in  the 
nation ;  and  all  other  guardians  are  subject  to  his  control. 
This  power  of  appointment  is  not  assumed  by  the  courts 
of  chancery,  where  there  is  a  proper  guardian  already  ap- 
pointed. This  court  has  not  only  power  to  appoint,  where 
there  is  no  guardian ;  but  it  has  the  power  of  removal, 
when  an  improper  person  is  appointed,  or  becomes  such,  Co.  Lit.  89. 
after  appointment ;  and  this  power  it  exercises  over  ^  0"'*^^^ 
every  species  of  guardians ;  and  it  is  no  objection,  thaUbe  554. 
guardian  is  testamentary.  J  KS^' 

_     9  Mod.  276. 

8th.  The  elementary  writers  seem  to  have  supposed,  ^  ^^^*  ^^" 
that  the   ecclesiastical  courts  had  a  right  to  appoint  a 
guardian.    It  is  certain,  those  courts  have  claimed  this 
power  of  appointment  of  a  guardian,  both  to  the  person 
and  estate  of  the  infapt.    Their  power  to  appoint  for  the 
person  has  always  been  denied  by  the  common  law  law*- 
yers ;  but,  as  to  their  power  to  appoint  a  guardian  to  the 
personal  estate  of  the  infant,  it  seems  to  have  been  admit-  U  Vin.,i76. 
ted.  But  this  is  now  denied  by  the  lat^r  authorities;  and,  ^^^^'^H^' 
of  course,  no  such  authority  exists  in  the  ecclesiastical  s  Atk.  631. 
courts. 
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Co.  Lit  89. 

Note  16,  or 

135,  53. 


9dt  Gtnrdianship,  ad  Ktem^  is,  where  an  irtfaot  is  made 
defendaDt,  who  has  no  guardian,  and  the  court,  before 
whom  the  suit  is,  appoint  one,  pro  hoc  vice.  The 
court  never  appoint  a  guardian,  md  litems  to  an  infant 
plaintiff;  for  be  must  sue  by  his  guardian,  erprocbein  ami. 
In  a  criminal  case,  no  guardian  is  appointed,  ad  litem: 
the  court  is  guardian  for  the  aecused  infant.  In  Con- 
Moticut,  the  court  appoint  a  guardian  to  the  accused. 


lOth,  By  letters  patent,  a  guardian  has  been  appointed 
€o  Lit.  89.    lor  all  suits;  but  the  court  has  power  to  appoint  only  for 
Note  16.     ^^  ^^  ^j^Q  depending  before  the  court 


CHAP.  II. 


f 


Of  ike  JSnds  of  ChiafriianM  tn  Connedieia^  Of  the  Powet 
of  a  Court  of  Chancery^  emd  of  Surrogates  of  Probate 
Courts  J  to  appomt  and  remove  Guardians.  Of  the  Right 
of  Election  of  a  Guardian  by  the  Ward.  Of  the  Gr«ar- 
dian^s  giving  Bond  for  the  faithful  DUdiarge  of  his 
Trust;  and  his  Liability  to  accotmt  for  the  Infanfs 
Estate. 

In  Connecticut,  there  is  no  guardian  by  cbivalrj :  nor, 
indeed,  in  the  Union/  Neither  is  there,  in  this  state, 
any  guardian  by  socage;  for  kindred  of  the  deceased,  of 
every  description,  can,  in  some  erent,  inherit  any  estate, 
of  which  he  died  the  proprietor.  ]^ither  can  such  a 
character  exist  in  the  Union,  only  in  those  states  where 
some  of  the  kindred  pf  the  deceased  are  excluded  from 
inheriting,  in  any  event.  There  is,  in  Connecticut,  no 
guardian  by  testament :  neither  can  there  be,  in  any  state 
in  the  Union,  unless  there  is  a  particular  statutie  for  this 
purpose ;  for  such  a  guardian  is  wholly  unknown  to  the 
common  law,  and  was  introduced  into  England  by  tbe 
statute  of  12  Car.  il,  which  was  after  the  emigration  of 
our  ancestors  into  this  country,  and  never  considered  as 
having  any  binding  force  here.  No  ecclesiastical  court 
in  the  Union  pretends  to  possess  the  power  of  appointing 
guardians.  The  courts  of  chancery  never  appoint  a  guar* 
dian  in  Connecticut,  or  claim  the  power  of  removal. 
There  can  be  no  guardian  by  nurture,  in  the  United 
States;  for  no  person  is  a  subject  of  thiS;,  but  a  child  who 
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IS  not  an  beir  apparent ;  and,  in  these  i^tes,  all  tbe  ebil* 
dren  are  heirs  apparent. 

The  only  guardians  known  in  Connecticut,  are,  l^* 
Guardians  by  nature.  2d.  Guardians  by  the  appointment 
of  a  court  of  probate.    3d.  Ghiardians,  ad  litem^ 

A  guardian  by  nature,  in  this  country,  differs  widely 
from  such  guardian  in  England.    In  that  country,  it  ex- 
tends only  to  the  eldest  male  child ;  he,  alone,  being  heir 
apparent.    In  this  country,  it  extends  to  all  tbe  children^ 
mates  and  females;  for  all  of  ihem  are  heics  apparwt* 
His  authority  there,  is  orer  the  persoo  only;  but  here,  it 
is  also  over  the  estate.   It  is  no  uncommon  thing,  in  Eng^ 
land,  for  a  court  of  chancery  to  appoint  such  gtmdian  to 
the  whole  estate.    The  same  powers  of  removal  of  any 
guardian,  as  are  exercised  in  England,  in  a  court  of  cban- 
eery ;  in  Connecticut,  belong  to  the  court  of  probate.   If 
a  father  be  living,  he  is  guardian  by  nature  to  hii  child, 
until  he  is  twenty^one  years  of  age  ;  but  he  is  liable  to  be^ 
removed  by  the  court  of  probate,  as  to  his  estate^  but  not 
as  to  his  person.    If  the  father  die,  the  mother  is  guardian 
by  nature,  to  her  minor  children,  both  males  and  females. 
But  the  mother  is  not  in  the  same  situation  as  the, father : 
she  has  no  right  to  tbe  personal  services  of  her  children, 
only  when  she  maintains  them.    If  they  have  property  of 
their  own,  they  are  to  be  maintained  from  that.    Thf 
Lber  has,  frhe  court  of  probate  may,  therefore,  remove  her) 
rnotlier  has  no  right  to  the  person  of  herchild,  as  the]i6r 
Irom  this  guardianship,  as  well  as  from  the  guardianship 
of  his  estate ;  and  this  is  done  by  appoiatbg  another  guar- 
dian.   I  know  that  it  has  been  said,  that  13b  e  cannot  be 
removed  from  her  guardianship  of  females;  but  I  know 
of  no  law  or  usage  that  warrants  that  idea. 

When  there  is  a  mother,  it  is  not,  of  course,  the  du^ 
of  tbe  coprt  to  appoint  a  guardian;  for  she  will  remain 
guardian,  until  one  is  appointed;  but  if  there  be  no  father 
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«r  mdtl^r,  it  is  tbe  dolj  of  the  court  to  appoiot  a  gu&r« 
dian ;  for  here  is  no  such  usage  that  the  next  of  kin  is 
guardian.  If  the  infant  be  under  the  age  of  tiboosing  a 
guardian^  (which,  by  our  statute,  is  fourteen  years  of  aga 
in  males,  and  twelve  in  females,)  the  court,  without  any 
process  to  'Call  the  infant  before  it,  appointe  a  guardian. 
If  the  infant  has  arrired,  as  before  n^entioned^  to  the  age 
of  choice,  the  court  issues  a  summons  to  call  him  before 
tbe  court,  to  elect  a  guardian*  If  the  infant  neglect  or  re-* 
fose  to  elect,  the  court  appoints  a.guardian.  If  the  in&nt 
elect  a  proper  person,  in  the  opinion  of  the  court,  such 
person  is  appointed  guardian ;  but  the  in&ot's  choice  is 
not  conclusive  upon  the  court.  For,  -if  the  person  cho- 
sen, in  the  opinion  of  the  court,  be  an  improper  person, 
the  court  will  reject  him ;  and  if  the  infant  will  not  choose 
a  proper  person,  the  court  appoints  one.  The  same 
method  may  be  pursued,  where  the  mother  is  living ;  but 
I  never  heard  of  an  instance,  in  which,  if  the  child  chose 
the  mother,^  his  choice  was  not  sanctioned  by  the  courts 
An  infant  ward,  having  no  fadier,  may  live  where  he 
pleases  with  his  guardian ;  and  cannot  be  removed  to  his 
place  of  settlement  ;*bid;  gains  no  settlement  where  he 
lives  with  his  guardian.  But  if  the  father  be  li^ng,  and 
guardian,  be  will  gain  a  settlement  wherever  his  father 
gains  one. 

When  the  court  appoints  a  guardian  to  an  infant^  un« 
der  the  age  of  choice,  the  infant,  when  he  arrives  at  that 
age,  (and,  I  presume,  at  any  after  time,)  may  appear  be-  ^ 
fore  the  court  of  probate,  and  choose  a  guardian,  whieh 
choice  will  be  sanctioned,  or  not,  as  the  discretion  of  the 
court  shall  direct.  Biit  if  no  choice  be  made,  the  guar* 
dian  first  appointed,  remains  guardian,  until  the  ward  ar- 
rive to  the  age  of  twenty-one  years. 

S  2 
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The  goarditti,  appointed  bj  the  court  orprobate,'  ntiisi 
give  bonds  for  ihefaithful  clischavge  of  his  trust,  proTidecl 
the  infant  has  any  estate ;  and  is  liable  to  aeeount  before 
the  court  of  probate,  both  before  and  after  his  guardian- 
i^ip  has  terminated.    • 

At  common  law,  he  is,  also,  liable  t»  an  action  of  ac«* 
count,  brought  bj  the  minor,  before  the  common  law 
courts,  after  he  has  arriired  at  the  age  of  twentyoone 
Go.  Lit.8«.     years.    This  action,  by  the  ward,  is  yet  in  ose  in  Con- 
necticut ;  but,  in  England,  the  practice  has  been  for  a 
long  time,  for  the  ward  to  file  a  bill  in  chancery,  eaHing 
the  guardian  to  an  account ;  and  the  ooinrt  takes  jurisdic»> 
tiott  of  this  matter,  on  the  ground  thai  a  guardian  is  a 
trustee ;  and  a  court  of  chancery  will  always  enforce  the 
&ithful  discharge  of  a  tcust.    In  this  court,  the  guardiai»' 
is  examined,  under  oath;  aod  is  compelled  to  produce 
books,  and  other  written  doouments,  that  may  lead  to  a 
lB1.Com.463.  thorough  imreMigation  of  the  case,  and  a  just  decision  of 
®  ?«7'  ^^^*     the  controversy ;  and  this  court  will  compel  the  guardian 
Co.  Lit  88.     to  account  annually,  if  there  be  any^apprehension  of  fail- 
ure, on  the  part  of  the  guardian. 

In  Comiecticut,  it  is  not  usual  to  file  a  bill  in  chance- 
ly,  but  to  bring  an  action  of  account :  but  I  can  see  no 
»  objection  to  such  a  practice,  if  a  case  should  arise  where 

the  action  of  account  would  not  be  as  extensively  remedial 
as  a  biU  in  chancery.  There  are  not,  it  must  be  admitted, 
as  strong  reastms  for  going  into  chancery  here,  as  in 
England  ;  for  our  statute  has  rendered  the  action  of  ac- 
connt  more  remedial,  and  less  perplexed,  than  this  action 
is  at  common  law.  Whenever  a  guardian  is  sued  as  bai- 
liff^ his  appointment  as  guardian,  and  his  undertaking  the* 
trust,  is  sufficient  evidence  to  warrant  a  judgment  of 
quod  computet  against  him.  The  case  then  goes  before  au- 
ditors, who  have  power  to  summon  the  parties  before  them ; 
and  if  the  guardian  do  not  appear,  the  auditors  may  render 
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judgrfkent  against  faim  for  the  whole  demand  of  the  plain- 
tiff, without  any  investigation  of  the  demand ;  and  if  lie 
do  appear,  he  mnst  answer  upon  oath  to  all  such  interro- 
gatories as  are  pat  to-  him ;  and  if  he  refose  to  do  this, 
the  auditors  may  imprison  him«     A  court  of  chancery  in 
England  can  compel  a  guardian  to  account  as  often  as  the 
eourt  chooses.      A  court  of  chaneery  in  England,  and  ^  ^^^'  ^J'^- 
the  court  of  probate  in  Connecticut,  in  the  exerdse  of 
their  powers  cf  removal,  will  remove  a  guardian  fer  asy 
ftbuse  of  the  person  of  the  ward,  as  well  as  for  miscon- 
dact  respecting  his  estate ;  also,  when  any  ev^nt  renders 
faim  incompetent  to  manage  the  conoenis  ^f  the  ward,  as 
iunacy,  gross  intemperance,  or  other  prc^igate  immoral-  i  p.  w.  708. 
ity,  or  bankruptcy  :  but  they  will  never  remove  a  man  J  ^  ®.^*  *^^* 
-whose  character  for  integrity  is  fair,  merely  on  the  ground  2  Mod!  177. 
that  he  is  probably  in  failing  circomstahces,  if  he  will  find 
surety  to  secwe  the  interest  of  the  ward.    In  Connect* 
icut,  such  surety  Is  unnecessaiy,  if  the  bend,  given  for 
the  faitfafid  discharge  of  his  trust,  remain  good* 
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Of  the  particular  Duty  of  a  Father,  'whm  Guardian  ;  and 
of  the  Mather  J  vfhen  Guardian.  Of  the  Manner »» 
uhieh  the  Guardian  mutt  manage  the  Estate  of  Ae 
Ward. 

No  guardian  is  bound  to  maintain  his  ward  athisown  ex- 
pense, except  when  he  is  a  father;  but  whatever  expense 
he  is  at  for  the  ward's  m^intanence,  the  guardian  shall  be 
reimbursed  out  of  the  ward's  estate.  If  the  father  be 
guardian,  he  must  Support  his  cliild,  if  of  sufficient  ability ; 
«  but  he  is  not  bound  to  give  hrm  an  expensive  education : 
*  but  if  he  do,  it  is  not  uncommon  for  a  court  of  chan*^ 

cerj  to  allow  the&ther  a  reward  out  of  the  ward's  estate. 
This,  however,  will  depend  upon  4he  circumstances  of 
the  father.    If  he  be  a  man  of  wealth,  and  the  education 
is  not  more  expensive  than  is  correspondent  with  his  cir* 
cumstances,  and  such  a  one  as  in  that  respect  it  was  proper 
for  him  to  have  afforded  to  his  child,  if  his  child  had  been 
destitute  of  property;  the  court  will,  in  saeh  case,  make 
no  allowance  to  him  out  of  the  ward's  estate*  It  is  not,  there- 
fore, a  matter  of  course,  that  an  allowance  win  be  made 
to  the  father  in  such  case.    The  safest  way  for  such  a 
^  S87^°  ^*°*  guardian,  is  for  him  to  apply  to  chancery  in  the  first  in- 
1  Vez.  ]60.    stance,  and  procure  the  sanction  of  that  court  for  the 
I  V^^^'-X^^'  expenditures  he  is  about  to  moke.    If  the  mother  be  the 
do.    255.   guardian,  by  nature,  there  is  no   obligation    on  her, 
s  Atk.  399.    ^hen  her  ward  has  estate  sufficient  to  maintain  htm : 
her  expenditures  for  maintenance  and  education  will  be 
allowed  ;  ,and  whatever  chancery  does  in  the&e  respects^ 
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I    apprehend  may  be  done  in  Connecticut  by  the  court 
of  probate. 

When  any  money  is  paid,  which  is  due  on  a  mortgage, 
an  infant  mortgagee  may  reconvey,  and  the  conveyance 
is  valid,  on  the  principle  that  sudi  infant  is  compellable  in 
equity  to  reconvey ;  and  if  he  do  that  without  compul- 
siefi,  which  he  is  compellable  to  do,  it  shall  be  deemed 
valid*  So  too,  his  deed* of  partition  is  valid  on  the  S  Bur.  17f4. 
saeae  ground.  In  Connecticut,  by  statute,  his  gimrdian 
is  impowered  to  convey,  in  both  those  cases  :  but  this 
provision,  I  apprehend,  does  not  proceed  upon  the  ground 
that  such  eoaveyance  by  a  minor  would  be  invalid ;  but  it 
was  enacted  to  extend  the  remedy.  It  would  often  happen, 
that  the  infant  morgtagee,  or  infant  tenant  in  common, 
was  of  such  tender  years,  that  he  could  not  perform  the 
corporal  act  of  executing  a  deed ;  and  the  reason  why  it 
should  be  done,  was  as  obvious  in  sudi  case,  as  where  he 
could  execute  a  deed. 

It  is  a  principle,  that  the  guardian  isnot  to  reap  any 
benefit  from  the  use  of  the  ward's  money.  If  any  bene-  ^  Comy.  230. 
fit  have  been  received  from  the  use  of  the  ward's  money, , 
the  ward  is  to  receive  that  benefit.  If  the  guardian  should 
pay  a  debt  due  from  the  ward,  by  a  compromise  with  the 
creditor,  with  a  sum  smaller  than  the  debt,  the  ward  must 
have  the  benefit  of  ^ch  compromise.  «  The  guardian 
ought  to  put  out  the  ward's  money  at  mterest,  if  he  can ; 
and  if  h^  do  not,  (as  the  presumption  is  that  he  can  do 
it,)  be  must  show  that  he  could  not.  If  he  put  the  ward's 
property  in  the  public  funds,  or  at  private  interest,  *  the 
guftf dian  discharges  his  duty ;  unless  he  is  guilty  of  neg« 
lig^oee  by  placing  it  in  the  hands  of  an  improper  person. 

The  guayrdian  ha^  no  authority  to  purchase  real  proper- 
ty for  the  ward,  with  the  ward's  money.  If  he  do,  the  ward, 
when  he  arrives  at  the  age  of  twenty-one  years,  may  elect 
to  take  the  lands,  or  may  refuse  to  take  them,  and  de- 
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iDand  his  money  with  interest ;  and  ia  the  lasA  case^ 
chancery  will  consider  the  ward  as  trustee  of  the  lands 
for  the  guardian,  and  will  ditect  the  ward  to  convey  the 
lands  to  the  guardian.  If  the  guardian  should  put  the 
ward's  money  fnto  trade,  the  ward,  when  he  arrives  of 
age,  may  demand  his  money  with  interest,  or  may  elect 
to  have  the  profits  of  the  trade.  This  r^t  of  election, 
dies  with  the  ward ;  for  if  he  should  die  without  making 
an  election,  it'  is  not  in  the  power  of  the  heir  to  elect ; 
for,  on  the  death  of  the  ward,  the  personal  property 
vests  in  the  executor ;  and  such  property  in  the  hands  of 
the  guardian  is  personal,  until  the  ward  has,  by  his  elec- 
tion, turned  it  into  real ;  it  then  vests,  therefere,  in  the 
executor  of  the  ward,  a  right  to  demand  of  the  guardian, 
the  money  with  interest.  It  woidd  be  unreeaonaUe  tliat 
,  the  heir  should  have  this  power  of  election,  and  by  Arn^ 
means  disappoint  the  just  expectation  of  creditors,  lega-*. 
tees,  or  those  who  are  entitled  to  a  dislribiltory  share 

.  ^r      .^      under  the  statute. 

1  Ver.  405.        ,__,  ,  i.   t  ,  .         i 

do.    555.        Wnen  personal  property  of  the  ward  comes  into  the 

hands  of  a  guardian,  which  is  not  money  on  interest, 

it  is  a  general  rule,  that  the  guardian  ought  to  nelt  it, 

and  put  it  at  interest ;  or  if  there  are  debts  which  the 

ward  must  pay,  be  ought  to  apply  it  to  the  payment  of 

debts  :  for  such  property  produoes  no  interest,  whilst  the 

debt  of  the  ward  is  increasing,  by  reascm  of  the  «c^* 

cumulating  interest    This  will  not  apply  to  every  speoiea 

of  property.    It  is  not  usual  to  sell  family  pictures,  plate, 

watches^  ornaments,  &c. ;  but  to  keep  them^  (as  they  care 

not  of  a  perishable  nature,)  by  which  to  remember  their 

former  proprietors  :    Nor  would  it  be  imprepery  in- other. 

eases,  to  preserve  other  property  ;  as  where  a  ward  was 

nearly  of  age,  and  soon  to  enter  upon  a  farm  weH  stock-'' 

ed,  which  was  his  property }  the  guardian  would  be  justt^ 

«d  in  not  selling  this  stock. 


CHAP.  IV. 


Of  the  Power  of  the  Courts  of  Chancery,  respecting  .the 
Maniage  of  their  Wards.  Of  the  Effect  which  the 
Marriage  of  et  Female  Ward  has  on  her  Gttardian^s 
Paioer  over  har  Person  and  Estate,  both  when  the  Hm^ 
band  is  an  Aiidt^  and  whem  he  is  a  Minor,  Of  the  Ef 
feet  which  the  Marriage  of  a  Mde  Infant  has  upon  the 
i  Guardian^s  Power  over  Us.  Person  and  Estate. 

Thi:  power  of  the  eourt  of  cbsncerj  in«  England,  to 
/eitrain  the  marriage  of  .wanda,  is*  very  extensive.    It  is 
not  uncommon  for  this  court  to  forbid  the  marriage  of  a 
ward,  uDless  the*  guardian  consents  thereto  ;   and  fre* 
qnently  they  forbid  it,  if  he  should  consent :  for  he  maj 
consent  to  answer  interested  purposes  of  his  own,  and  thus 
be  accessary  to  the  disparagement  of  the  ward.    And 
w^ile  there  is  a  well  grounded  suspicion  of  disparagement 
(^  the  ward  by  the  guardian,  this  court  will  not  only  for^ 
bid  the  marriage,  but  will  take  the  ward  out  of  the  hands 
of  the  guardian :  and  etery  person,  who  is  ccmcerned  iuTal.  Ca.  58. 
the  marriage,  after  tWs  prohibitiim,  will  be  considered  J  P^JJm;^-^^^^ 
guilty  of  a  contempt  of  court.    When  the  fatlier  is  guar-  2P.Wms.ii£. 
dian,  they  do  not  take  the  ward  from  bim.  ^  ^^*  ^^^' 

In  chancery,  the  guardian  is  viewed  as  trustee  of  the 
minor's  person  and  estate;  and  that  court  will  not  suffer 
him  to  abuse  his  trust,  but  will  compel  him  to  perform  it 
with  fidelity.  At  law  he  is  considered  as  a  bailiff,  and  is 
liable  to  account.  Marriagie  by  a  ward,  in  all  instances, 
affects  the  rights  of  a  guardian,  more  or  less.  If  a  female 
ward  marry,  the  guardian's  power  must  cease^  both  as  it 
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respects  her  person  and  property.  This,  I  appreh^id, 
has  never  been  questioned,  when  she  married  an  adult ; 
for  such  husband  has  a  right  to  her  person,  with  an  un- 
controllable right  to  her  property^  If  she  marry  a  minora 
it  seems  to  be  admitted,,  tbat  the  guardianship  of  her 
person  ceases  s  for  she  has  contracted  a  relation  incon- 
cistent  with  the  power  of  a  guardian  over  her  person :  for 
her  husband  was  of  age  to  contract  marriage;  and  ac- 
quired the  same  right  to  her  pefson,  that  any  husband 
acquires  to  the  person  of  his  wife.  There  has  been  some 
difference  of  opinion  with  respect  to  her  estate.  The 
better  opinion  is,  that  her  estate  is,  by  marriage,  transfer- 
red to  the  minor »  for  his  marriage  is  as  effecUial  as  the 
marriage  of  an  adult ;  and  all  the  same  consequences  fol- 
low. The  personal  property  of  the  wife,  in  possession 
becomes  his  absolutely.  If  cboses  in  action,  they  are  at 
bis  control.  If  real  property,  he  is  entitled  to  the  usu- 
fruct. Her  rights  are  passed  to  her  husband ;  and  her 
l^ardian  can  have  no  further  control  over  them.  If  a 
male  ward  marry,  I  apprehend  he  has  contracted  a  rela- 
tion, and  one  that  he  had  a  right  to  contract,  wholly  in- 
consistent with  a  guardianship  of  his  person.  As  to  his 
estate,  marriage  does  not  vary  his  situation.  His  guardian 
retains  his  usual  power  over  his  estate ;  and  if  he  married 
a  female  ward,  fus  h«r  property  has  become  his,  bis  guar- 
dian's power  extends  to  that  also* 
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CHAP.  V. 


4Jftkat  Power  which  Chamety  exereisti  over  (he  G^  ani 

Contracts  of  Wards f  madevnth  their  Guardians,  soon  cf- 

ter  they  come  of  Age.     Of  the  Guardum-s  Power,  under 

4my  Circumstances,  to  invest  the  Personal  Property  of  the 

Ward  in  Lands,  or  to  turn  the  Real  Property  into  Per*' 

tonal.     Whether  ike  Law  on  that  subject  is  appiUcMe  to 

our   Cmintry.      Some   Observations  on  the  Power  of 

:  Guardians  ^n  Socage,  as  to  Personal  Property, 

A  COURT  of  chancery  has  often  protected  the  interest 
of  the  ward,  after  he  has  come  of  age  ;  setting  aside  his 
gifts  to  his  guardian,  as  a  reward  for  his  services,  and  an- 
nulling a  release  giren  by  the  ward  to  the  guardian,  by 
which  instrument  the  guardian  was  discharged  from  ac- 
counting with  the  ward  for  certain  property  of  the  W8i:rd'S| 
which  was  in  the  guardian's  hands.  Such  intefer«nce  by 
chancery  has  ordinarily  taken  place,  where  such  gifts  and 
releases,  &c.  have  been  made  just  after  the  ward  was  twen- 
ty-one years  of  age.  The  principle  which  governs  in 
cases  of  this  kind,  is,  to  secure  the  ward  against  his  own 
indiscretion,  where  the  guardian,  taking  advantage  of  the 
influ^ce  which  he  had  acquired  over  the  ward,  had  in- 
duced him  to  bestow  unreasonable  rewards  upon  the 
gtfardian,  to  which  he  had  no  legal  claim,  and  which  it  is 
not  probable  the  ward  would  have  ever  given,  had  it  not 
been  for  the  powerful  influence  that  the  guardian  had 
obtained  over  him.    So  too,  in  those  cases  wher^  the 
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ward  has  been  induced  to  release  the  guardian  from  any 
further  claim  upon  him,  \vhen  he  has  not  repdered  any 
regular  account ;  the  ward,  in  his  unbounded  confidence 
in  the  guardian,  trusting  to  his  integrity  to  say  what  was 
equity  betwixt  them.  Such  transactions  are  viewed  with 
a  jealous  eye  by  a  court  of  chancery,  and  by  that  court 
considered  as  unfair,  and  in  pursuance  of  a  well  estaUisb- 
ed  maxim  in  that  court,  that  taking  an  undue  advantags 
of  the  situation  of  a  person,  is  sueh  a  fraud  as  thai  the 
eourt  will  set  aside  the  transaction.  This  is  perfectly 
analogous  to  what  that  tfourt  does  in  other  cases. 

This  maxim,  with  others,  contains  the  principle  on 
which  the  purchases  of  the  expectancies  of  youag  heira 
are  considered  as  radically  corrupt.  Such  purchasers^ 
finding  unexperienced  young  men  under  the  goyemmeat 
of  their  vices,  which  demand  greater  expense  for  their 
gratification  than  they  have  the  means  to  furnish,  unless 
they  sell  their  expectancies,  most  readily  minister  to 
their  passions,  by  furnishing  them  with  means,  by  pur- 
chasing their  expectancies  at  a  rate  greatly  below  their 
value.  On  this  principle,  purchases  of  sailors,  at  a  price 
much  below  the  real  value  of  their  prize  money,  have 
been  relieved  against.  So  too,  when  the  son  of  a  noble* 
man  was  induced  to  give  a  bond  to  the  man  who  was  his 
tutor,  over  whom  the  tutor  had  obtained  a  great  ascen«> 
dancy  ;  the  son  was  a  man  of  weak  capacity  ;  the  tutori 
taking  advantage  of  his  situation,  obtained  from  him  a 
bond  of  one  thousand  pounds  :  the  court  ordered  the  tu'* 
tor  to  release  the  bond. 

On  this  principle  was  the  case  of  Hamilton  vs.  Mohon, 
in  I  P.  Wms.  118,  decided.  A  gentleman  paid  his-ad- 
dresses  to  a  young  lady  of  fortune,  who  was  a  minor ; 
her  mother,  who  also  was  a  lady  of  fortune,  was  her  guar- 
dian, and,  during  the  minority  of  her  daugbty,  had  re- 
ceived large  sums,  as  the  rents  and  ptofitii  of  her  daugk* 
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ler'f  estate.  After  the  motfaer  found  tkat  tfie  affiBCttons 
of  her  daughter's  suitor  were  placed  upon  the  daughter, 
she  informed  him,  that  unlesi  he  would  release  her  from 
ail  iiabilitj  to  account  lor  the  profits  and  rents  of  her 
daughter's ,propert3r,  which  she  had  received,  she  would 
endeavour  to  present  his  marri^e  with  her  daughter. 
He,  fearing  the  e&cts  of  the  mother's  influence  oyer  her 
daughter,  articled  with  the  mother,  that  after  marriage, 
he  would  release  her  from  all  accounts  of  the  mesne  prof- 
its of  the  daughter's  estate.  Equity  reliered  against  this 
agreement,  upon  the  ground  that  the  mother  hadattempt« 
ed  to  take  an  undue  advantage,  of  his  situation,  by  oper- 
ating upon  his  fears  to  enter  into  a  contract  that  never 
would  have  been  made,  if  she  had  not  improperly  excited 
thfose  fears  ;  but,  when  no  advantage  is  sought,  and  after 
the  ward  is  in  possession  of  his  estate,  and  no  influence 
^Eerted  over  him,  with  a  full  knowledge  of  the  estate  of 
bis  affiiirs,  he  makes  a  reasonable  grant  to  his  guardian  for 
bis  fidelity  and  care,  equity  will  not  interfere.  Cases  on 
this  subject  are  to  be  found,  I  P.  W.  120,  Cox's  notes. 
2^  Ves.  547.      i  Ves.  379.     9  Ves.  292,  1 82. 

In  the  case  of  Older  vs.  Sansbom,  2  Atk.  15,  it  was 
ctMitended,  that  where  a  guardian,  immediately  on  the 
ward's  ooming  of  age,  purchased  of  the  ward  his  estate, 
that  the  contract  ought  to  be  annulled  ;  but  Lord  Hard- 
wicke  said,  that  as  it  appeared  that  the  guardian  had  paid 
a  fiill  consideration,  the  purchase  could  not  be  set  aside. 
From  this  determin^ion  it  is  fairly  inferable,  that  if  the 
price  had  been  inadequate,  the  purchase  would  have 
be^i  set  aside,  on  the  ground  that  the  guardian  had 
made  an  unfair  use  of  his  influence  over  the  ward.  Sug- 
den,  in  bis  law  of  Vendors,  states  the  above  case,  and 
then  makes  this  observation,  viz.  '^But  it  seems  clear, 
that  suchf  a  purchase  would  now  be  set  aside,  without 
T^fkvenct  to  the  adf^quacy  of  the  consideration."    This 
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opioion  is  not  supported  by  any  authority  cited ;  aad  t» 
me  it  is  inconceivable  why  a  fair  contract^  such  as  the  oae 
stated,  that  is,  where  a  full  consideration  has  been  paid, 
should  beset  aside.  The  only  reason  that  can  be  given  why 
a  contract  betwixt  a  guardian,  and  ward,  who  is  of  age, 
should  be  set.  aside  in  any  case,  is,  that  in  that  case  the 
guardian  had  obtained  an  advantage  from  the  ward,  by  an 
improper  use  of  his  influence,  which  furnishes  ample 
ground  fot  the  interference  of  equity  ;  and  where  it  ap^ 
pears,  from  the  price  given,  that  no  undue  influence  has 
been  exerted,  why  should  the  contract  be  set  aside  f  It  is 
a  maxim  in  equity,  that  whosoever  enters  on  the  estate  of 
an  infant,  even  though  he  is  a  tort  feasor,  may  be  con^ 
sidered  by  the  infant  as  guardian,  or  bailiff,  and  in  that  char* 
acter  be  compelled  by  chancery  to  account  with  the  in- 
fant.    3  Atk.  .130. 

By  the  common  law,  guardians,  who  have  a  right  to 
the  possession  of  the  lands  of  their  wards,  during  their 
minority,  and  continue  in  possession  after  their  wards 
have  arrived  to  full  age,  without  license  from  their  wards, 
were  not  trespassers.  In  England,  and  some  of  the 
•tates,  they  are  made  trespassers  by  statute. 

In  a  case  reported  in  3  P.  W.  we  find  the  testator,  who 
was  a  Presbyterian,  appointed  by  his  will,  his  three 
brotheps.  A,  B,  and  C,  who  were  Presbyterians,  and  also . 
D,  who  was  an  Episcopal  clergyman,  guardians  to  his 
three  daughters,  £,  F,  and  6.    On  the  decease  of  the  - 
testator,  D  got  ipto  bis  possession  F  and  G,  and  put  them 
to  school,  where  they  were  bred  up  in  the  way  of  the 
Church  of  England.    E  was  living  with  A,  one  of  her. 
guardians.    D,  filed  a  bill  in  chancery,  to  have  E  taken 
from  A,  her  uncle,  to  be  put  to  school,  where  she  mi^t. 
be  educated  in  the'  religion  of  the  Church  of  Englai^  ; 
and  thereupon  A,  B,  and  C,  filed  their  bill  to  have  F  aiid 
Q  taken  from  D,  and  delivered  to  them,  th^t  they  migt^b; 
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be  educated  Pretbyterians;  insisting  upon  it,  tbatitwas 
the  desire  of  their  fatb^r,  who  was  a  Presbyterian,  tbat 
they  flfaotild  be  solsdacated;  and  oflTered  parol  proof 
tbat  it  was  the  declared  intention  of  Ae  testator,  that 
tbey  should  be  educated  in  bis  own  religion.  The 
court  refused  to  receive  this  parol  testimony,  declar- 
ing, that  it  was  no  more  to  be  admitted  in  a  devise  of 
a  guardiansbip,  than  it  was  in  a  devise  of  real  estate. 
This  decision,  I  apprehend,  was  correct ;  and  the  court 
refused  to  take  F  and  G  from  D,  and  they,  also,  refused 
to  take  E  from  her  uncle  A.  Notwithstanding  the  cor- 
rectness of  the  judgment,  which  rejected  the  parol  testi- 
mony, I  think  it  very  questionable  whether  the  final  judg- 
iwetit  was  correct;  for,  if  the  court  could  get  at  the  in- 
tention of  the  testator,  without  resorting  to  parol  testimo- 
ny, that  intention,  being  a  lawful  one,  ought  to  be  carried 
into  execution,  unless  the  legal  rights  of  some  person 
would  have  been  violated  by  so  doing.  In  the  case  be- 
fore the  court,  there  could  not  have  been  any  legal  right 
vid&ted ;  for,  it  is  an  established  rule  in  chancery,  if  there 
are  tnore  than  one  testamentary  guardian,  and  they  disa- 
gree as  to  the  course  of  conduct  to  be  pursued  respecting 
their  ward,  the  guardianship*  of  the  ward  devolves  on  the 
court;  so  that  the  right  acquired  by  D,  under  the  will, 
by  haviftg  gotten  F  and  G  into  his  possession,  was  at  an 
end.  The  only  remaining  inquiry  for  the  court,  was, 
what  was  the  intention  of  the  testator  respecting  the  edu-  v 
caiafon  of  his  children ;  and  could  not  this  be  collected 
frotb  facts  dehors  the  will?  Not  indeed  from  the  declared 
intention  of  the  testator;  for  these  were  not  admissible; 
but  from  facts  from  which  it  was  fairly  inferable  what  the 
testator's  intention  was.  For  no  point,  perhaps,  is  better 
established,  than  that  such  testimony  may  be  resorted  to, 
to  get  at  the  intention  of  the  testator,  if  such  facts  stand 
with  the  will.    Atid  would  not  the  fact  that  the  testator 
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was  a  staunch  Presbyterian,  as  the  report  says,  fimibh  evU 
dence  that  he  would  wish  that  his  children  should  be 
Presbjierians  ?  ATI  experience  teaches  us,  that  this,  most 
probably,  must  have  been  his  intention,  in  additiim  to 
this,  he  appointed  three  brothers  the  gaardiana  of  his 
children,  who  were  Presbyterians,  and  who,  he  knew,  * 
would,  if  the  education  of  his  chiklren  W»s  left  to  them, 
educate  them  Presbyterians ;  and  it  eoidd  hardly  be  sup- 
posed,  that  one  guardian,  out  of  four,  4Vould  hafe  at- 
tempted to  oppose  the  other  three,  because  they  wished 
to  educate  the  testator's  children  in  that  religion  which- 
he  believed  to  be  correct. 

It  is  the  law  of  the  books,  that  a  guardian  cannot* 
change  the  property  of  the  ward  ;  that  is,  he  caaMt  in*- 
vest  persona]  property  in  lands,  or  turn  real  property  into^ 
personal.    The  principal  reason .aHedged,  why  he   may 
not  invest  personal  property  in  lands,  is  this :  that-  it  will 
alter  the  succession  of  this  property,  in  case  of  the  mi" 
nor's  death,  during  his  minority ;  for,  if  the  property  had- 
not  been  changed,  it  would  have  been,  in  that  event,  di»* 
tributed  to  his  personal  representatives.     But  if  it  waa* 
converted  into  real  property,  it  would  have  descended  tO' 
his  heir.     So  too,  if  real  property  should  be  eohverted' 
into  personal,  it  would  be  distributed  to  his  penonai  re* 
presentatives;  but,  if  it  had  remained  real,  it  wouid  have 
descended  to  the  heir  at  law.     This  reason  ceases  to  be 
of  any  weight  in  these  states,  where  the  personal  and  te^i' 
property  go,  on  the  death  of  the  owner,  to  the  same  per- 
son ;  that  is,  whoever  are  heirs  to  the  real  property,  are 
heirs  (to  use  an  improper  word)  of  the  personal  property. 
There  is  another  reason  alledged,  in  the  case  of  convert- 
ing personal  estate  into  real,  viz.  that  the  tninor  can  de- 
vise his  personal  property  before  he  is  of  the  age  of  twen- 
ty-one years)  but  real  property,  he  cannot.    Thus,  by 
converting  bis  personal  estate  into  real,  he  is  deprived  of 
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the  privilege  of  deyimg  such  property,  before  be  is  of 
the  age  of  twenty^ooe  years.    This  objection  does  not 
exist  in  the  caae  of  converting  real  prc^erty  into  person- 
al ;  and,  it  seems  to  me,  the  argument  in  case  of  personal 
property,  is  of  little  moment;  and,  I  believe,  would  not 
4)ave  been  thought  of,  had  there  not  been  the  other  rea- 
son before  stated,  to  which  this  is  added  as  an  auxiliary. 
It  is  apparent,  that  many  cases  may  exist,  where  it  would 
be  very  desirable,  to  vest  the  personal  property  of  ,the 
minor  in  real  property.     Opportunities  frequently  occur,  * 
in  this  country,  where  the  minor's  estate  would  be  greatly 
benefitted,  if  this  was  practicable;  and  the  principal,  and, 
I  think,  the  only  reason  to  be  regarded,  why  this  may  not 
be  done,  has  no  existence  in  this  country;  and,  in  case  of 
a  power  residing  in  the  guardian  to  convert  real  into  per- 
sonal property,  it  would  prevent  frequent  applications  to 
the  legislature  to  vest  the  guardian  with  such  power.  And 
why  a  guardian  should  not  be  entrusted  to  manage  the 
estate  of  the  minor  in  this  way,  when  he  judges  it  bene- 
ficiltl  to  the  mmor,  it  is  difficult  to  conceive  ;  since  the 
estate  is  placed  in  his  hands,  and  hk  integrity,  in  this  re- 
spect, is  secured  by  a  bond,  as  well  as  in  all  other  cases, 
and  he  is  always  liable  to  the  minor  for  any  mismanage- 
ment   The  English  doctrine,  on  this  subject,  is  to  be 
found  in  Pow,  on  Con,  273.  i  Ves.'403,  435,  46 1. 

In  3  Pj^.Wms-  151,  the  chancellor  decided,  that  a  fa- 
ther is  entitled  to  the  custody  of  his  own  child  during  in«» 
fancy.  It  is  a  case  in  which  there  existed  some  reasons 
Why  the  child  should  remain  where  she  was,  in  the  cus- 
tody of  a  relative ;  especially,  as  she  declared  in  court, 
that  it  was  her  choice  to  remain,  where  she  was. 

An  infant  can  bring  no  action  of  account  against  a 
guar^an,  during  the  continuance  of  guardianship ;  but, 
in  equity^  by  his  prochdn  mmif  he  may  ^le  his  bill  for  an 
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Meomt,  whibt  the  guardianship  contiDues.    3  Ver.  34S. 
3  P.  Wms.  1 19.  3  Atk.  25.  1  Vei.  91. 

It  has  been  made  a  question,  whether  a  guardian  in 
socage  was  entitled  to  the  custody  of  the  personal  estate 
of  the  ward.     It  is  said,  in  some  of  th^  elementary  wri- 
ters, that  he  is.    I  have  never  seen  any  authority  whiclf 
supports  this  opinion;  and  it  is,  inVaug.  156,  expressly 
laid  down,  that  he  has  not,  hy  law,  the  custody  of  his 
ward's  personal  properly.    If  a  father  exercises  his  right 
to  appoint  a  testamentary  guardian,  then  the  right  of  the 
guardian  in  socage  is  superseded.    The  guardianship  in 
socage  does  not  cease,  of  course,  on  arriving  to  the  age 
of  fourteen ;  for,  if  no  other  guardian  succeeds,  the  guar- 
dian in  socage  continues.  Andr.  313.     The  mother  may 
be  guardian  in  socage  to  her  minor  son  ;  and,  where  she 
continues  in  possession  of  her  husband's  estate,  after  his 
decease,  she  is  considered  as  guardian  in  socage  to  her 
infant  son.     She  never  could  be,  in  most  of  these  states, 
guardian  to  her  son,  because,  by  possibility,  the  estate 
may  be  tnberited  by  her.     In  the  state  of  New-York,  she 
cannot  inherit  to  her  child's  estate ;  and,  of  course,  she 
may  be  guardian  in  socage.    The  rule,  that  guardianship 
does  not  cease,  on  the  ward's  coming  to  the  age  of  four- 
teen, if  no  other  guardian  succeeds  him ;   that  is,  if  the 
ward  does  not  improve  his  privilege  of  electing  a  guar- 
dian; seems  to  be  established:  yet  it  seems,  where  this 
is  n'ot  the  case,  the  guardianship  does  not  prevent  him 
from  entering  and  taking  the  land  to  himself.  Rayner  vs. 
Van  Heusen,  5  Johns.  66,  before  the  supreme  court  of 
New-York. 

If  the  property  of  the  ward  is  lost  in  the  guardian's 
hands,  without  any  fault  of  the  guardian,  or  where  he 
was  robbed  of  the  property  of  the  ward,  the  guardian  wiU 
be  discharged,  on  showing  this. 
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1st.  A  te^amentary  guardian  cannot  make  a  lease  of  ^  ^.j^^^  j^g. 
the  ward's  land.  A  lease  so  made  by  him  is  utterly  void  :  do.  135. 
but  a  guardian  in  socage  has  power  to  make  such  leases. 

2d.  A  mother  cannot  appoint  a  guardian  by  will  to  her  y^^^  i^q^ 
child.  3  Atk.  510. 

3d.  A  coart  of  chancery  never  appoints  a  guardian  to 
a  female  iufaitt,  after  her  marriage. 

4th.  Though  a  guardian  cannot  purchase  lands  for  his 
ward,  and  compel  the  ward  to  take  them  ;  yet  this  may  ^  ^^'  tgj 
be  done  under  the  direction  of  a  court  of  chancery. 

5th.  If  a  guardian  commit  waste  upon  the  estate  of 
his  ward,  upon  application  by  a  prochein  ami  of  the  in- 
fant, an  injunction  will  be  granted  by  a  court  of  chancery. 

6th.  If  any  person   marry   a  ward  when  th6  guardian 
has  been  appointed  by  a  court  of  chancery,  without  the 
consent  of  the  guardian,  it  is  a  contempt  of  court;  but 
no   contempt,   if  he   be  not  a  guardian  appointed   by  *    Ji      '\l\' 
the  court.  * 

7th.  When  a  man  is  sued,  he  may  plead  in  abatement, 
or  bar,  that  he  was  never  guardian ;  or  he  may  plead 
thus,  that  he  was  guardian  at  such  a  time,  and  that  he  has 
rendered  an  account  since,  and  traverse  his  being  guar-    "*^'**' 
dian  before  or  after. 
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CHAP.  L 


OfSlcttfett/j  as  it  mice  was  in  Connecticut.  Of  Apprentket^ 

A.  MASTER  is  one  nrha,  by  lanr^  hat  a  ij|^  to  a  per-* 
sonal  autboritj  over  anodiev;  and  sucb  peraon,  orer 
whom  siicb  aatbority  may  be  ri^tfuUy  exerdsedi  ia  a 
terraot*  At  eomnaon  law,  this  right  in  a  master,  ori^** 
nates  m  some  compact  made  with  the  servant,  or  with 
some  person  who  has  a  right  to  command  him*  This  is 
not,  however,  perfectly  correct  \  for,  ia  many  of  those 
states,  where  there  is  that  species  of  servants^  called 
jilaves,  the  right  to  them  is  not  founded  on  compact,  in 
those  states  s  that  is  to  say,  in  most  of  them.  There  are 
five  kinds  of  servants,^  viz.  slaves,  apprentices,  menial  wtt* 
vants,  day  labourers,  agents  of  any  kind;  and,  in  Con-* 
necticttt,  there  is  a  sixth ;  debtors  assigned  in  service,  to 
pay  a  debt.  The  last,  and  the  first  are  not  known  to  the 
common  law«  The  law,  as  it  respects  slavery,  generally^ 
will  not  be  noticed  in  this  chapter;  nor  any  of  those  .ai|^<« 
ments  urged,  that,,  on  the  one  hand,  deny  the  legality  of 
it,  in  a  moral  point  of  view ;  or  those  which  assert  its  le« 
gality.  I  will  only  observe,  that  slavery  is  unknown  to  the 
common  law  of  England ;  for,  the  moment  that  a  person, 
who  is  a  slave  in  any  other  country,  reaches  the  shores  of 
that  country,  be  is  emancipated,  and  entitled  to  the  same 
security  for  life,  liberty,  and  property,  as  any  other  man; 
nor  can  the  laws  of  the  country,  where  slavery  iis  admit- 
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led,  b«'eiiforeed  io  favour  of  it.  1  Bl.Coin^42i.  Co. 
77.  When  the  rigours  of  the  feudal  laws  prevaiiedv  there 
waa  a  spifdes  ef  skv^s  inSugjlfod^  ieaifed  t^m.  The 
knowledge  of  the  law,  reelecting  them,  hM-  loi^  since 
ceased  to  be  important ;  fi»r  it.is  not  now  known  in  thnt 
coQBtryi  beii^  aboUehed  by"  a  statirte  of  Car.  II,  and  iie» 
ver  iras  known  in  this*  At  pitsf  nt,  it  is  difficult  to  find, 
in  the  state  of  Connecticut)  a  slave.  A  statute  of  titis 
state,  previous  to  March,  1784,  was  enacted,  declaiki^ 
that  all  persons  .bom  .of  slaves,  after  the  1st  of  S^bireb, 
1784,  shoidd  be  free  ^t  the  age  of  twenty*five  $  apd.a- 
subfequ^nt  sfatutc  cfaacta^  that  alt  fo  b&tAs  after  the  Hit 
pi.Aiigmt^  I797y  sbbaki  be  fi^orattw^nt^f-oueir  l!k$m 
statutes,  witf}.  a .  'Mme .  forbi4iliBg:<  'liie  lapomtioo  tif 
slaves,  by  loud  or  twafter^  m&y  iit %  «bfut  lime,  ^t  afwtfiod 
til  shivery.  Sa  thai  irtate;  a»  UMse  bora  before  i7a4|  mim 
of  tfae«^ biM bie^fr^^oflnandtpatied  by-^ivuMtstofs^ «o  th^ 
MMcaely  a  idfiutt  wa  te-fteuadv  Tbelaw,  athevetoferir 
pntctise^'in  this  slttto,  tiei^eictlng  sbvp^s^  inusl  mMtr  be  im^ 
interesting,  i  will,  however,  lelt  the  dslt^ry  wbkh  pp^ 
wul«d  k 'this.  Stafe^  should  befoi^ltelii  toeutioii  sond^ 
tbingsytbat  sbow  thiit  sdarery  hei^  wi^  very  &r  h&m  be- 
img  of  tbe  absolute,  rigid  kindv  The  mWsi .  htA  bo  oon*^ 
tn>l  m€t  tbe  life'  of  bts  ^ve«  If  b^  kiSed  Mih^  kt  w&^ 
liflible  to  the  same  p6n{sbi»eiit  «9  if  bt  ktUed  a  freetntei. 
T|ie  master  was  as4iAbIe  to  be  soed  by  the  slave,  in  an 
a0ti(m  for  beatiiig  o^  WAuoditig,  or  fdr  rmitiodel^e  clras<< 
litemeiit,  as  be  \^tdd  be,  if  be  had  thus  treiited  an  ap*- 
prenticfe.  Aslare  vwui  t^ble  of  holding  prapferty,  •  iif 
oharaet^r  of  devise^,'  or  legatees  If  ^he  majsieir  sfaouM 
itA^e  aifay  such  prdjficrty,  bis  sSavfc^'wdttfd  be  enlMed  W 
an  aetion  fegarnst  him,  by  his  pr^Kh^in  ami.  Ifone-sbduld 
lidce  away  a  slave  from  the  owner,  without  hi$  cdnsent, 
tPorer  couM  ;Q6t  be  inainl&ined;  bat  a  special  actti^  on 
■  tb^case^  ^Fro«a  the  wboje,  we  see,  that  glares  had  the 
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thilkt  fights  bf  Ufe  and  propeH}%  9b  apprentices;  and  that 
the  difiereiK^'  belwllt  «hem,  was  tfei#:  an  ap{»efitice  is  a 
^rtaat^brtime,  ahd  tfcealai^  is  a  scrrant  for  Kfe.  Siavin 
€OuW  not  contract  in  Coimefcticut ;  for  Ibis  is  speeiallj 
foibiddeti  hy  statute. 

If  a  9h^  laarrted  a  free  wdman,  with  the  consent  of 
bis  master,  he  was  emaneipaled ;  for  his  waster  had  suf* 
fored  hioi  to  contract  a  relatioti  inconsistent  with  a  state 
of  slarery*  The  right  and  duties  of  a  biid:>and  afe  intom-^ 
{MHyie  with  a  state  of  ria^ery.  The  master,  by  bis  cent- 
seal,  had  agreed  to  abandon  bis  right  to  him  a&  a  slave. 
Sd  too,  It?  has  been  holden,  thai  a  lasiaor  child  is  emanct- 
l^ated^from' bis felber,  when  he isBnlMrrkd.  Ld.  Raym.  3S6. 
A'sltt^  ifright  be  eold  in  Cooneclieiitj  and  the  eyidenc^ 
1^  thebaic  mtiat  b^  si  bill  of  sale ;  and  be  might  be  taken 
In  exertion,  and' sold  at  tfce'  post.  Wh^n  it  is  observ- 
ed j' that  AKteTy  k  not  l^no^m  at  coranKm  law,  it  Is  not 
demed,  tbat  mfen  may  be  pmiished  with  slaver}'  for  life^ 
for  cfimedy  mA  perfoet  consfsteiiey  with  the  principlei^ 
of  the  commow  law.  If  the  legislature  ca\i  make  laws^ 
thetransgt'ession  bf  which  may  be  punisbed  with  deaths 
Aey  can  surely  condemn  to  a  loss  of  liberty.  Apprentices^ 
are  persons  botmd  to  It  master,  to  learn  some  art  or  tride* 
They  may  be  bouiid  to  learn;  the  trade  of  husbandry,  as 
weH  as  any  other*  An  apprentice,  to  beholden,  must  be 
bound  by  deed.  It  seems  that  the  common  law  required 
fl;  and  tbtB  is  the  onTy  contract  which  the  common  law 
reqmred  to  be  in  vrritin^.  And  it  is  not  at  att  improbable, 
that  tbi^  requisite  was  a  provision  by  some  ancient  statute, 
^faiehisnow  lost.*  1  Bl.  Com.  i^5.  Ld.Ray.  \\7.   i  Salt.  * 

6«;  3  Ves.  64,  492.  6  Mod.  1 82.  It  would  seem  that  a 
cbhtraet^for  an  apprenticeship  by  parol,  so  far  as  it  lays 
any  obligation  on  the  contracting  parties,  is  utterly  void. 

« 

It  win  not  amount  to  a  biimg  by  the  year,  which  may  be 
by  parol.  «  T.  Rep.  374.    That  ah  apprentice  cannot  be 
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bonildf  upless  retained  as  such  in  a  deed,  is 
hj  the  doctrioe  ef  tbe  bo<rfcs«  Baroes'  Noles^  57;  Th^ 
particul^  reason  of  this  ride  is  not  very  appaisent;  and, 
indeed,  a  oonlraiy  doctnoe  is  nowjnaintained*  6  T.  Rep* 
379.  1  East  533.  That  a  contract  of  so  much  imp^tr 
ancei  as  the  obligations  usually  laid  jQ{K>n- a  master,  in 
educating  and  instructing  an  apprentioe,  should  be  by 
deed,  is  a  Ycry  reasonable  provision  |  for  ro<Ma  is  left  ior 
controversy,  Iroai  the  uncertainty  of  parol  testittODy* 

PerM)ns  who  are  bouvd  apprentices,  are  cofiunoi^  in- 
fants i  and  such  persons  oannot  bind  themselves^  Tbia 
is  usually  done  by  their  pasents  and  guardians;  and  tbej 
are  bound  that  the  apprentice  perfonn  tbatwUch  they 
contract  'that  he  shall  do.  By  a  statute  of  Elia.  infanfei 
may  bind  themselves,  by  indenture  of  apptenticeship'; 
but  it  has  alvrays  been  boldeii,  nnce  that  statute^  that  Uie 
infant  is  not  bound  by  the  covenants  in  tbe  indenture ; 
and  that  the  oi^Iy  efiSBjct  that  it  has,  is  to  give  a  nght  to 
the  master,  as  long  as  the.  relation  exists,  to  his  wage% 
and  all  tbe  rights  of  govemmeat;  aod  the  mfaiit,.if  he 
^  ^^A^l  **  serve  b«it  the  time  prescribed  by  law,  will  b^  entided  to 
exercise  his  trade,  as  much  as  if  he  had  been  boHiid  by 
bis  father.  The  only  e&cttbat  it  can  h^e,  is  t^  entitki 
tbe  master  to  tbe  wages ;  for,  if  the  ia&nt  h^d  not  bound 
himself,  but  had  lived  with  his  maater,  l^rning  a.trac^ 
this  master,  defaetOg  would  have  the  power,  of  moderately 
chastising  such  servant ;  a^d  such  servant  W4>uld  be  enti- 
tled to  exercise  his  trade.  Cro.  Car«  179^  548.  C|ro.  Jac. 
497.  Mod.  190.  5  T.  Rep.. 7 1 6. 

In  England,  ^ovision  is  made,  by  several  st^tutes>  for 
tbe  binding  out  of  po^r  pei^ons  by  the  overseers 'Of  tbe 
poor,  and  justices  of  peace  y  and  the  persons .  t#  whom 
they  are  bound,  are  obliged,  under «  a. . penalty,  to, taJ^e 
them.  This  is  an  inroad  upon  the  rights  ojf.thi^  sulgect 
very  rarely  to  be  found  in  the  English  ^st^m  of  jws- 
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frudeace.  In  Connecticut^  we  hare  statutes  that  enable 
the  selectmen  of*  a  tdifn,  with  the  adrice  of  a  magis- 
trate, to  bind  out  the  children  of  persons  who  lire  idle, 
and  mi^end  their  time,  and  are  liable  to  come  to  want ; 
and  when  the^  tf^faildren  hare  grown  rude  tind  stubborn  : 
males,  until  they  arrive  at  the  age  of  twenty-one  years, 
aod.  lemales  until  they  are  eighteen  years  of  age. 

Whatever  wage^  an  apprentice  earns,  belong  to  the 
master  :  axMl  if  an  apprentice  should  lea^e  his  master, 
and  eum  wages,  and  receive  them,  and  lay  them  out  in 
any  artide^  it  woidd  belong  to  the  master  :  As  where, 
with  sueh  money,  the  apprentice  bought  a  ticket,  which 
drew  a  prize ;  this  belonged  X»  the  master.  It  is  not  ma- 
terial that  wi^es  were  earned  without  the  consent  of  the 
master,  or  that  it  was  earned  in  any  other  line  of  busi- 
ness, than  that  of  his  trade  ;  and  for  such  earnings  the 
liiastermfty  recover.  Sbo.  582.  Co.  Lit.  117.  Salk* 
68.     1  Ves.  488,  83.    6  Mod.  69. 

The  law  has  provided  several  methods,  in  which  an 
apprentice  may  be  discharged  from  his  master.  In  Con- 
otecticnt,  by  a  statute,  tb^  county  court  may  discharge 
an  apprentice,  when  he  has  been  abused  by  cruel  treat- 
ment ;  and  the  same  thing  may  in  England  be  done  in 
chancery.  1  Atk.  .  He  may  be  discharged  by  deed. 
The  contract  of  discharge,  must  be  by  deed,  as  the  bind- 
ing is  by  deed,  according  to  the  old  maxim,  unttmquodque 
dinolvitur  eo  l^amine  quo  ligatur.  But  in  Connecticut, 
where  an  instrument,  executed  without  seal,  is  of  as  high 
a  nature  as  if  H  had  one,  I  apprehend,  that  although 
the  indentures  should  be  sealed,  it  might  be  discharged 
by  a  writing  executed  by  the  master,  although  it  was  not 
sealed  ;  and  I  entertain  no  doubt  that  an  indenture  in 
writing  would  be .  in  Connecticut  a  valid  indenture,  al- 
Ihoogh  not  seijed. 
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The  apprentice  may  be  discharged  by  giving  iip>  ^ 
destroying  the  indenture,  with  intent  to  release  tlie  ob'- 
ligation  of  the  indenture.  In  Day's  Reports,  153,  there 
is  a  case  which  countenances  the  idea,  that  an  appren* 
tice  may  be  discharged  by  parol.  A  master  wiio  had  so' 
done,  bi*ought  his  action  for  breach  of  covenant,  against 
the  apprentice's  father,  who  had  bound  the  apprentice^ 
and  could  not  recover.  If  the  ground  of  this  decision 
was,  that  the  master  had  done  wrong  in  discharging  the 
apprentice,  without  his  father's  consent,  I  aj^reiiend  the 
decision  cannot  be  supported.  For  this  wrong,  the  mas- 
ter was  liable.  There  can  be  no  discharge  by  parol. 
Tl>e  master,  notwithstanding  this  rash  act,  might  have  de* 
tained  him  ;  and  if  he  would  not  return  to  service,  mi^t 
have  recovered  damages.  A  parol  discharge  would  in- 
deed amount  to  a  license  to  depart  from  his  service,  un- 
til he  bad  reclaimed  him ;  and  until  then  he  couM  main- 
tain no  action.  In  Jlngland,  the  quarter  sesvsions,  or  two 
Ju&ticcs,  may  discharge,  on  account  of  abuses,  «uch  ap- 
prentices as  they  bind  out :  but  in  Connecticut,  our 
statute  reaches  all  cases  ;  and  l^he  county  court  may  dis- 
charge any  apprentice,  when  abused  by  the  master  or  his 
family. 

The  right,  which  (he  master  acquires  to  tlie  service 
of  his  apprentice,  can'  never  be  assigned  to  another 
]person.  It  is  incompatible  with  the  nature  of  tjie  con- 
tract, which  is  altogether  fiduciary.  The  master  is  one, 
in  whom  the  parent  of  tli«  apprentice  has  such  confi- 
dence,  as  induces  him  to  place-  under  his  care  his  child. 
.  It  is  a  personal  trusd  which  cannot  in  any  case  be  as- 
signed to  another.  By  the  custom  of  London,  appren- 
tices niay  be  assigned.  It  is  also  an  usual  practice  in 
this  country ;  btit  I  have  not  learnt  that  such  piactice  has 
ever  been  sanctioned  by   the  decision  of-  any  court. 
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t  Bl.  Com.  420.     12  Mod.  55S.     3  Keb,  5 19.   Dong.  69. 

Stra.   I26r.    If  the  appreatice  serve  uoder  such  an  as-      / 
signm^nt,  he  gains  the  rights  and  incurs  the  duties  of  aa 
apprentice.    Ld.  Ray.  683. 

•  The  master  is  not  at  liberty  to  send  the  Apprentice 
abroad,  unless  such  liberty  is  contained  in  the  oontraot* 
or  the  business  to  be  learnedi  or  the  health  of  the  appren- 
tice, require  it.  If  the  master  die,  the  executor  eannot 
retain  the  apprentice.  It  is  a  personal  trust*;  it  dies  with 
the  person ;  and  there  is  no'  probability  that  the  executor 
will  be.  B&le  to  instruct  the  apprentice  respecting  his 
trade.  The  reason  why  such  right  should  not  be  trans* 
missible  to  the  executor,  is  stronger  than  the  reason  why 
it  should  not  be  assignable.  No  more  confidence  is 
placed  by  the  parent  in  the  executor,  than  there  is  in  the 
master,  to  whom  he  is  assigned  ;  and  in  the  former  case, 
the  apprentice  cannot  probably  be  instructed  ;  but  in  the 
latter  case,  he  may.     It  has  been  holden,  that  the  ex-  : 

ecutor  is  bourtd  to  instruct  the  apprentice  i  and  if  he 
cannot,  to  procure  some  person  to  do  it.  This  is  a 
violation  of  the  principle,  that  an  apprentice  is  not  as- 
signable ;  for  if  he  be  thus  boand,  he  must  have  a  right 
to  assign  the  apprentice.  This  is  not  now  considered  t^ 
be  law.     I  Sid.  216.     2  Str.   1267.    i  Salk.  66. 

It  is  laid  down  in  the  books,  and  the  current  of  author^ 
ities  support  the  proposition,  that  the  executor  is  bound 
to  provide  clothing,  diet,  &c.  So  the  indenture  I'pro- 
vides  ;  but  it  appears  to  me,  that  such  authorities  are 
destitute  of  principle  ;  and  that,  by  the  death  of  the 
master,  all  covenants  are  for  ever  discharged.  This  neces- 
sarily arises  from  the  apprentice  being  discharged  from  any 
obligation  toserve  the  executor.  There  is  surely  something 
very  unreasonable  in  that  law,  which  compels  the  executor 
to  provide  for  an  apprentice,  from  whom  he  cannot  receive 
'    W  2 
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the  least  benefit.  The  reciprocity  intended  by  the 
original  contract,  is  wholly  lost,  when  the  obligations  of 
the  apprentice  to  serve,  and  the  Covenant  of  his  parent 
that  he  should  serve,  are  discharged  by  the  death  of  the 
master.  The  master's  obligatron  to  instruct,  is  also  at  an 
end,  and  never  was  transmitted  to  his  executor.  This 
renders  the  contract  perfectly  reciprocal  and  equal,  i 
Keb.  761,  830.     1  Sid.  316.    Cro.  Eliz.  S5S. 

In  some  trades,  in  some  places,  it  is  usual  for  a  master  to 
receive  apremium  for  instructing.  It  has  been  decided  in 
chancery,  that  on  the  master's  death,  before  the  appren- 
tice has  learnt  his  trade,  part  of  such  premium  shall  be 
restored.  And  even  where  it  was  stipulated  by  contract 
how  much  Was  to  be  restored,  upon  the  happening  of 
such  an  event,  chancery  has  decreed  a  return  of  more 
than  the  stipulated  proportion,  when  a  master  has  died 
very  soon  after  an  apprentice  was  bound  to  him.  The 
principle  of  such  decision,  I  am  not  able  to  discover.  It 
seems  more  like  making  a  coptract  for  the  parties,  than 
enforcing  their  contraet.  1  Ves..  5«o,  Pr.  in  Can.  396. 
I  Atk.  149.    2Ves.  64. 

,  By  the  English  statute,  an  apprentice  gains  a  settle- 
ment in  that  place  where  be  served  bis  master,  the  last 
forty  days  of  his  service. .  We  have  no  such  statute.  An 
apprentice  cannot,  by  our  law,  gain  a  settlement  by  com- 
morancy with  his  muster.  By  a  statute  of  Connecticut,  if 
an  apprentice  run  away  from  his  master,  be  shall  serve 
him  treble  the  time  of  bis  absence* 
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Of  Menial  Servanii.  Of  Day  Labouren.  Of  Prind* 
pah  and  Agents^  Factor ^  Broker,  Auctioneer ,  and  A^ 
torney. 

Menial  servants  are  such  as  dwell  in  the  family,  and 
are  employed  about  the  domestic  concerns,  the  garden 
or  farm,  upon  a  contract  of  living  with  a  master  for 
a  certain  time ;  for  if  nothing  is  mentioned,  when  the 
contract  is  entered  into,  respecting  the  length  of  time 
that  the  servant  should  serve,  it  is,  by  the  English  law,  an 
hiring  for  a  year.  There  is  no  such  rule  in  practice 
in  Connecticut.  Such  servants  may  be  retained  by  pa- 
rol. If  they  leave  their  master,  they  are  liable,  for  dam- 
ages ;  yet  the  master  is  not  entitled  to  their  earnings. 
By  an  English  statute,  such  hiring  for  a  year,  gains  a 
settlement.  We  have  no  such  statute  ;  and  such  hiring 
gains  no  settlement  in  Connecticut. 

Respecting  that  class  of  servants,  called  day-labourers, 
there  is  nothing  peculiar  ;  only  that  in  England,  by  cer- 
tain statutes,  persons  having  no  vidble  effects  are  com- 
pellable to  labour;  and  justices  of  peace  settle  their 
wages  ;  and  more  must  not  be  given  by  the  master,  or 
taken  by  the  servant ;  and  in  case  they  violate  this  rule, 
they  are  liable  to  a  penalty. 

All  agents  act  in  character  of  servants  to  their  princi- 
pals :  they  act  by  virtue  of  authority  derived  from  them. 
The  principal  has  no  general  authority,  or  any  personal 
control  over  them  5  as  a  master,  in  other  cases,  has  over 
his  servant    Every  agent  is  bound  by  law  to  pursue  strii^t- 
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ly  the  order  of  bis  priaclpaK  If  be  do  not,  and  wtiy 
loss  ensue,  it  will  fall  upon  the  agent ;  but  if  he  do,  be 
18  not  bound  for  any  casual  losses.  4  BL  Com.  227.  A* 
mong  Ibis  class  are  to  be  redkoned,  1st  a  factor  who  is 
employed  8i>road,  by  bis  principal,  in  managing  forbim 
mercantile  concerns. 

When  a  factor  gires  more  for  ^rtMeis,  dtrecled  to  be 
purchased)  than  his  iostruetiotis  warranted,  the  princ^pat 
may  diselaiai  the  purchase,  though  be  will  be  b^Men  to 
the  extent  of  bis  instructions,  if  the  factor  choose,  if 
the^aetor  eell  for  less,  in  that  case  the  principal  may  re- 
cover according  to  the  sum  contained  in  the  instruc- 
tions ;  and  however  reasonable  the  conduct  of  the  factor 
would  have  been,  if  he  had  had  unliuMted  intstructions ; 
yel,  when  he  departed  from  tbexp,  it  will  be  no  justifica- 
tion ;  1  Vez.  510;  but  not  if  he  sells  articles  which  are 
perishable.      2  Mod.  lOO,      Eq.Ca.Abr.  360.     2  Ves^^ 

638.      ioMod-   144.      2Str.  78,  88. 

When  a  factor  sells  bis.  principal's  goods  at  a  less  pric» 
than  bis  instructions  warrant,  the  purchaser  shall  hold 
the  goods,  and  the  faetor  m%Y  sue  the  purchaser  in  his 
o«'n  name  :  and  this  he  may  do,  altbeugh  the  purchaser 
knew  the  goods  belonged  to  the  principal.  Whexiever 
the  principal  forbids  the  purcha^r  to  pay  to  the  factor^ 
the  purchaser  must  not  pay  him ;  but  in  that  case,  the 
principal  has  given  irp  bis  claim  against  the  factor,  for  not 
pursuing  his  ingtrucdons.  Bw  N.  P..  230.  7  Term  Rep* 
359.     lU.Bl.  361. 

A  fyjoiqr  cat)  nev^  pawn  the  goods  of  tbe  prim^al 
for  a  debt  of  his  own,  so  as  to  change  the  .{Hroperty ;  but 
the  pledger  is  liable  to  the  principal  kt  an  actkm  of 
troiser,  whenevertbe  goods  are  demanded  of  him.  It  is 
not  material  whetbel*  the  pawnee  knew  or  did  not  know^ 
that  the  pawner  was  a  factor ;  for  a  faetor  has  no  au- 
thority^to  pawn  tbe  go^o^  of  die  principal ;  bis  business  is. 


MASTER  AND  SERVANT.  Ml 

to  buy  Md  seB.    1  Sti*.  116$.    l  Bos.  b  Pul.  648.     1  B. 

Bl.  362. 

A  factor  has  a  iien  on  ail  the  property  of  the  piiocipal  i  j 
in  hisiiimfa,  and  oan  retain  it  until  die  balance  of  hi»  ae^  r^  ^^tA^^^ 
count  is  paid.  This  incumbrance  is  created  by  the  com^ 
mon  law;  but  if  the  factor  once  suffer  the  goods  to  go 
out  of  fats  hands,  his  demand  remains  a  just  demand 
against  the  principal;  but  his  lien  is  gone,  and  he  cannot 
reciaim  t6e  property.  The  factor  has  no  lien  upon  the 
goods  of  the  principal,  until  they  came  into  actual  pos- 
session. A  constructive  possession  will  not  answer.   £sp, 

584.    1  Bur.  49S,  2  i^«t.  227,  532.  3  T.  Rep.  1 19.    1  Atk. 

134.  2  Ver.  117. 

Whether  a  &ctor  can  i^ell  on  credit,  where  his  com«  Malloy,  432. 
pission  is  general,  without  meationiDg  that  he  may  sell  *  ^'  *^ 
on  credit,  seems  to  be  a  point  not  fully  settled.  The 
authorities  are  contradict<nry.  It  is  not  pretended,  that 
the  purchaser  on  credit,  cannot  hold  the  goods  pareha* 
%ed ;  but  that  the  factor,  in  case  of  insolvtncy  in  the  pur- 
chaser, is  liable  to  his  principal.  When  a  factor  does  not 
pursue  his  commission,  he  not  only  becomes  liiible  lo 
any  loss  that  may  ensue^  but  loses  bis  factorage.  If  a 
merchant  receive  goods  from  his  faetor,  and  sell  them, 
which  goods  were  bought  at  a  greater  pace  than  the 
factor's  instructions  warranted,  he  shall  account  with  his 
firictx>r  for  the  price  which  the  factor  gave ;  for,  by  the 
receipt  and  selling,  he  has  acceded  to  what  was  done  by 
the  factor,  and  waived  all  ehallenge  against  him  on  that 
account,  i  Yes.  509.  In  Aat  case,  the  principal,  on  the 
arrival  of  the  goods,  so  purchased,  refused  to  abide  by  the 
contract ;  but  took  the  goods  and  sokl  them,  and  then 
contended  that  he  acted  in  capacity  of  agent  to  the  fac- 
tor^ and  sold  ^hem  on  bis  account  But.tbe  court  was  of 
opiaicm,  that,  by  the  acts  of  receiving  and  sdling,.  he  had 
acceded  to  the  contract,  and  was  liable  to  accomit  with 
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the  factor,  according  to  the  price  paid.  It  is  laid  dows, 
that,  in  those  cases  where  the  factor  has  authority  to  seR 
on  credit;  if  he  sell  to  an  insolvent  person,  he  is  answer- 
able  himself.  There  is  no  doubt  of  the  correctness  of 
this  opinion,  if  the  factor  sold  to  an  insohrent  person, 
knowing  him  to  be  such ;  or  if,  by  using  ordinary  dili- 
gence, he  might  have  known  the  eircumstances  of  the 
purchaser.  But  if  the  person  trusted,  was  in  apparent 
good  circumstances,  or  in  such  credit,  that  prudent  men 
trusted  to  his  credit,  it  would  be  very  unreasonable  to 
subject  the  factor ;  for,  in  such  case,  there  is  no  want  of 
fidelity  to  bis  employer;  and  in  this  manner,  lunderstand 
the  law  to  be  laid  down  by  Marius,  83.  If  a  factor  sell 
the  goods  of  his  principal  to  A  on  credit,  and  then  sell 
to  A  goods  of  his  own,  and  receives  money,  he  shall  be 
answerable  to  his  principal,  for  as  much  as  will  satisfy  the 
principal's  demand,  if  he  received  so  much;  for  he  can- 
not receive  his  own  debt,  to  the  prejudice  of  his  employ- 
ers. If  the  faetor  run  his  principal's  goods,  or  make  a 
fake  entry,  he  must  be  answerable  to  the  principal,  if 
there  is  loss  by  forfeiture.  It  seems  thftt  he  may  charge 
the  duties,  as  if  he  had  paid  them.  The  principle,  if  any, 
is  this:  that  be  runs  the  risk  of  losing  all.  The  rule  is  a 
temptation  to  a  dishonourable  violation  of  the  revenue 
laws  of  a  foreign  country.  Ca.  Ch.  25,  76.  If  the  factor 
be  directed  to  insure,  and  the  factor  charge  his  em[doyer 
with  it,  as  if  it  had  been  done,  he  is  chargeable  as  insurer. 
2  Ves.  39.  The  contract  of  the  factor,  made  in  pursuance 
'of  bis  authority,  binds  the  principal.  Malloy,  423. 

A  factor  is  employed  to  sell  goods:  he  sells,  receives 
the  money,  and  vests  it  in  other  goods,  which  are  in  his 
hands,  and  dies.  These  are  goods  of  his  employer,  and 
cannot  be  taken  for  the  debts  of  the  factor.  But  it  is 
said,  that,  if  the  factor  have  the  money,  it  must  be  looked 
upon  as  his  estate.    The  reason  g^ven,  is,  that  money  has 
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»o  ear-mark;.  I  apprehend,  that,  if  the  purchase-money 
could  be  identified  in  any  way,  as  if  it  was  found  in  a  pa- 
per, or  in  a  bag,  on  which  it  was  written,  that  it  was  the 
principal's  money,  that,  in  that  case,  it  would  not  be  con- 
sidered as  belonging  to  the  factor?s  estate.  1  Salk.  160. 

A  broker  is  one  who  manages  the  concerns  of  another, 
living  with  him  in  the  same  country ;  and  if  a  broker,  or 
factor,  have  sold  goods  of  the  principal,  they  have  the 
same  lien  on  the  price,  as  they  had  on  the  goods  $  and 
may  order  the  purchaser  to  pay  the  amount  to  him,  un« 
less  the .  principal  had  paid  to  him  his  just  demand,  or 
tendered  it.  Cowp.  254. 

In  the  ease  of  an  auctioneer,  he  is  not  liable  to  his 
principal,  although  he  should  bid  the  articles  oif  at  a  less 
price,  than  he  was  directed  to  strike  them  off  by  the  own- 
er. By  the  law  of  the  land,  an  auctioneer  is  bound  to 
strike  off  goods  to  the  highest  bidder,  after  having  waited 
a  reasonable  time  for  a  higher  bid ;  and  not  to  strike 
them  off,  would  be  a  breach  of  contract,  arising  from  the 
nature  of  the  transaction.  And,  surely,  to  employ  a  per- 
son, to  bid  higher,  for  the  benefit  of  the  owner,  would  be 
a  fraud.  Cowp.  395.  The  auctioneer  may  sue,  in  his 
own  name,  for  the  price  of  the  goods  sold ;  and  it  would 
make  no  difference,  if  the  purchaser  knew,  at  the  time  of 
the  purchase,  that  they  were  the  goods  of  another. 

An  attorney  is  one  who  is  appointed  to  do  a  thing  in  the 
name  of  another.  Attorneys,  in  courts  of  law,  are  officers 
of  the  court,  and  subject  to  the  regulations  of  those  courts 
in  which  they  pursue  the  busineFs  of  their  profession, 
both  as  it  respects  their  admission  to  practice,  and  their 
subsequent  conduct  in  court ; .  and,  at  the  same  time,  are 
the  servants  of  their  employers,  and  answerable  to  them, 
when  they  sustain  loss  by  their  neglect,  or  mismanage- 
ment. Upon  the  principles  of  the  common  law,  an  at- 
torney must  have  a  warrant  from  his  principal  to  appear 
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in  cm»t-    In  praetiGei  this  power  is  seldom  ehallei^ed 
of  an  attorney,  wbo  is  a  regular  practitioner  in  court.     In 
Connecticut,  the  declaration  of  the  attorney  hitnself,  that 
his  principal  employed  him,  has  been  bolden  sufficient  to 
warrant  his  appearance.    When  an  attorney  is  retained, 
bia  authority  continues  until  the  end  of  the  cause,  unless 
it  ia  countermanded.  1  Rol.  291.    Nor  is  it  in  the  power 
of  an  attorney  to  refuse  to  be  an  attorney  in  the  caise, 
after  he  has  been  retained.  The  authority  of  the  attorney 
lasts  no  longer  than  the  tinie  of  judgment,  except  for  the 
purpose  of  taking  out  execution  within  a  year,  l  Rol.  293. 
2  Inst.  298 :  Also  of  acknowledging  satisfaction  on  record ; 
but  he  cannot  release  the  damages.    In  Connecticut,  it 
is  customary  for  him  to  release  the  damage,  who  is  at« 
torney  in  the  case  $  and  I  never  heard  that  any  such  re* 
lease  was  questioned.     When  an  attorney  wilfully  diso- 
beys the  rules  of  the  court,  andabuses  its  process  for  pur- 
poses of  vexation,  or  conducts  himself  with  impiKlence, 
or  unbecoming  language  towards  the  court,  he  is  liable 
to  an  attachment.    It  has  been  held  a  contempt  of  the 
court,  to  bring  a  fictitious  action.     B.  R.  Str.  2^7.    To 
direct  a  person  to  be  arrested,  in  sight  of  the  court,  who 
is  attending  on  his  case  in  court,  aqd  who  the  attorney 
knows  is  80  attending ;  if  such  person  is  arrested  in  pur- 
suance of  such  direction,  it  is  a  contempt  of  the  court. 
Andr.  srs.  Str.  1094.    By  a  statute  of  Edw.  I.,  any  at- 
torney, who  commits  any  deceit  in  his  practice,  is  liable 
to  be  imprisoned  for  a  year  and  a  day ;  as  if  he  appear, 
and  suffer  judgment,  without  authority,  erase  a  record,  Sic. 
Hob.  9.  Cro.  Jac.  694.    If  an  attorney  plead  a  fact,  which 
he  knows  to  be  false,  his  conduct  is  held  to  be  within  this 
statute ;  or  if  he  undertake  to  carry  on  a  suit  for  a  sum  in 
gross,  or  to  be  paid,  if  the  case  be  obtained;  but  if  it  be 
lost,  not  to  bc,{)aid;  this  is  very  dishonourable  conduct, 
and  has  been  held  to  be  a  fraud  punished  by  tins  i?tatutr , 
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_  ^^^  •  ...»  • 

Siktk.  5T5^  'Hob.  11*7.  No  action  «an  be  maintained 
against  an  attorney,  or  for  being'  an  attorney,  in  a  case 
where  he  knew  that  there  was  no  cause  of  action.  1  Mod. 
309.  An  attorney  will  not  be  permitted  to  disclose,  as  a 
witness,  the  secrets  of  his  client,  which  came  to  bis  know- 
fedge  from  hi§  client.  If  an  attorney  have  papers  of  his 
■cKent  in  his  hands,  which  may  tend  to  convict  his  client 
of  a  crime,  and  is  served  with  a  subpoena,  with  a  duces  te- 
cum to  ajipear  before  a  grand  Jury,  or  court,  he  ought  to 
deliver  them  op  immediately  to  bis  client.  3  Bur.  1687. 
An  attorney  is  not  only  liable  for  damages  for  his  mal- 
practice, and  to  attachment  for  contempt ;  but  is  liable 
to  be  struck  off  from  the  roH  of  attomies,  and  rendered 
incapable  of  practice.  An  attorney  has,  in  some  courts, 
a  lien  upon  his  cKent's  papers  in  his  hands,  until  his  fees 
be  paid.  So  where  a  judgment  is  obtained,  he  may  noti- 
fy the  defendant  to  pay  him,  and  not  his  client;  and  if 
the  defendant  should  pay  to  his  client,  he  will  be  obliged 
to  pay  to  the  attorney  his  fees.  If,  however,  the  defend- 
a!nt  have  an  equitable  claim  in  chancery,  for  a  set-off 
against  this  judgment,  this  lien  is  subject  to  sucH  claim. 
1  H.  Bl.  2ir:  2  H.  Bl.  587.  8  T.  Rep.  571.  When  an- 
attorney  executes  an  instrument  for  his  prmcipal,  he 
ought  to  subscribe  it  with  the  name  of  his  principal,  the 
attorney  writing  his  name  ;  or  he  may  sign  it  with  his, 
the  attorney's  name,  as  attorney  to  his  principal,  men- 
tioning his  name.  When  an  attorney  does  that,  for  which 
he  onght  to  be  struck  otf  the  roHs,  the  court  may  pro- 
ceed in  a  summary  way.  Co.  Lit.  18 i.  If  an  attorney  - 
will  not  do  that  which  he  ought  to  do,  the  court  wil),  on 
motion,  compel  htm  to  do  it;  as  to  deliver  to  his  client' 
his  papers,  if  his  fees  be  paid;  and  if  he  refuse  to  com- 
ply, it  is  a  contempt;  and  he  may  be  committed  td" 
prison,  until  he  does  comply.  1  StiSk.  87, 
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Hie  rule  m  E&glaiid  is,  tbal,  if  an  attorney  use  eoo* 
temptuous  words  in  an  inferior  coart,  such  court-  may  sus- 
pend bim :  which  words,  if  used  in  the  euperior  courts, 
would  furnish  a  good  ground  for  an  attachment,  l  Vent 
331.  In  Connecticut,  I  belicTe,  it  has  always  been  uo- 
derstoody  that  any  court,  even  a  justice  of  the  peace,  maj 
Mmmit  an  attorney  for  contemptuous  language  to  the 
court* ,  ,     *  . 

What  a  man,  as  owner  of  property,  can  do,  he  can  en- 
able another,  by  power  of  attorney,  tado  for  him:  As 
when  A,  as  attorney  to  B,  executed  a  deed  far  B,  which 
contains  a  contract ;  if  a  suit  be  instituted  upon  such  con- 
tract, it  must  be  brought  against  the  principal,  stating, 
that  he  made  the  contract,  according  to  the  maxim, 
"  What  a  man  does  by  another,  he  does  himself."  1  Leon. 
36.  I  Salk.  76. 

Corporations  must  act  by  attorney.  .  A  person  acting 
as  attorney,  cannot  delegate  any  power  to  another,  to  do 
a  thing,  which,  by  the  power  of  attorney,  he  was  enabled 
to  do ;  unless  by  his  power  of  attorney,  he  can  substitute 
another.  9  Co.  76.  When  a  power  is  given  to  sell,  such 
power  cannot  be  executed  by  attorney.  1  Rol.  330.    • 

It  is  no  objection  to  an  attorney,  that  such  person  is  an 
alien,  or  femme  coverte.  Co.  Lit.  52. :  The  power  of  at- 
torney must  be  strictly  pursued.  If  an  authority  be  given 
to  A  and  B,  to  do  a  certain  thing,  it  cannot  be  done  by 
one  alone.  Co.  Lit.  lis,  isi.  If  one  should  die,  it  can 
never  be  executed  by  the  survivor  ;  or,  if  one  refuse,  the 
case  is  the  same.  Co.  Lit.  113.  And.  145.  So  too,  if 
given  to  three  jointly,  or  separately,  tjjiis  power  can  be 
.  executed  by  the  three,  or  by  one,  but  not  by  two.  If  a 
power  be  given  to  A  and  B^  to  sell,  by  advice-of  C,  and 
C  dies,  A  and  B  can  never  sell.  Moore,  62,  493.  By  a 
statute,  if  executors  have  authority  to  sell,  and  one  dies, 
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the  othtr  muyselL    In  Connecticut,  there  is  a  similar 
statute. 

An  agent  cfannot  bind  hisr  principal  by  deed,  udess  aU" 
thorised  tado  so ;  and,  on  this  ground,  a  partner  can  9e- 
ver  bind  his  companion  by  deed,  without  qpecial  authori- 
ty so  to  de.  4T.  Rep.  313.  7  T.  Rep.  207.  When  m 
agent,  contracting  for  the  public,  makes  a  contract  in  his 
public  capacity,  he  is  not  personally  holden.  l  East.  582. 
1  Root,  Bd.  The  point  was  so  decided,  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Mr.  Dexter. 


CHAP,  ni- 


Of  the  Master  ieing  Bound  by  the  Act  of  the  ServanU     Of 
hit  being  Bound  by  the  Tortious  Acts  of  the  Servant, 
Of  his  b^ng  Bound  by  the  Negligent  Acts  of  the  Ser^ 
vant. 

A  uASTEft  is  bound  \yj  the  aet  of  bi»  servant,  wheneTer 
there  is  an  express  command  of  Ibe  master,  to  make  a 
contraet,  or  do  an  injurj;  or  where  the  servant  does  an' 
injury,  in  the  immediate  pursuit  of  his  master's  business; 
or  where  an  injury  arises  to  another,  through  the  n^li* 
gence  or  want  of  skill  of  the  servant  \  the  master  is  Kable 
on  such  contract,  or  for  such  injuvy.  If  a  master  express^ 
ly  authorise  his  servant  to  make  a  contract,  the  law  con* 
siders  this  contract  as  the  master's ;  for  what  a  man  does 
by  another,  be  does  himself;  and,  when  the  master  com- 
mands his  servant  to  do  an  ii\}ury,  and  he  does  it,  the 
master  is  liable:  for  he  who  commands,  advises^  or  abets 
a  trespass,  is  himself  a  trespasser.  But  as  it  respects  the 
servant,  the  last  case  is  different  from  the  first;  for  is' 
that  the  master  alone  is  liable :  but  in  the  last  case,  the 
servant  is  liable,  as  well  as  the  master.  Although  there 
are  some  cases  which  favour  the  idea  that  a  servant  is 
not  liable  for  a  wrong  act,  when  done  by  order  of  his 
master,  these  cases,  I  apprehend,  are  not  law.  The  idea 
that  a  command,  by  a  superior,  is  to  be  admitted  as  a 
justification  for  an  injury,  is  admissible  only  in  the  case  of 
a  wife,  who'  does  an  injury  by  the  commaind,  and  la  the 
company  of  her  husband.  A  servant  is  bound  to  perform 
the  lawful  commands  of  his  master;  but  not  those  which 
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ikre  onlawfuL  Such  a  princ^le  would  justify  a  sefvatii  ia 
committing  any  crime.  Even  if  the  servant  be  igaoraat 
that  he  is  committiag  any  injury;  yet,  if  the  thing  doi^ 
is  an  injury,  he  is  liable,  though  done  by  the  command 
of  the  master.    RoL  95.   I  Bl  43Q,   8  Bui.  SdS.    I  Wils. 

228.  Esp.  580,  568. 

There  is  a  difference  betwixt  the  two  oases  last  suppo* 
sed.  In  the  first,  the  servant  can  have  no  remedy  against 
the  master,  to  reimburse  himself  tbe  damages  which  ho 
sustains  by  reason  of  his'  obedience  to  his  master's  com^^ 
mands  to  commit  a  trespass;  yet,  in  the  last  case,  altbouj^ 
he  is  liable  to  the  person  injuned,  he  is  entitled  to  an  ac« 
tioa  against  his  master  for  the  damages  which  he  sufferst 
If  A,  with  a  forged  warrant,  should  arrest  B,  and  com* 
mand  C,  to  whom  he  shows  his  warranty  to  confine  B  a' 
reasonable  time,  until  he  ceuM  carry  him  to  prison  '^  C  be-" 
ing  wholly  ignorant  of  the  forgery,  but  believing  that  A  is 
aiding  under  a  lawful  warrant,  coniine&B;  the  ignorance 
of  C  will  be  no  defence  against  B's  action :  but,  in  this 

C/   BBA^i  ^  can  recover  from  A  all  the  damages  which  ho 

.^hdA  sustained  on  that  occasioB. 

Whenever  a  master  permits  a  servant,  in  the  course  of 
his  business,  to  do  an  injury,  he  is  considered  as  having 
ordered  it  to  be  done.  It  is  a. maxim,  that,  when  a  mas- 
ter has  power  to  forbid  Xhe  doing  of  to  injury,  knowing 
that  it  is  about  to  be  done,  and  does  not,  he  commands 
it  to  be  done;  and  whatever  is  done  by  the  servant,  with« 
in  the  scope  of  the  general  authority  given,  is  certainly 
done  by  the  master.  If  the.  master  should  send  his  ser- 
vant to  drive  his  neighbour's  cattle  off  his  land,  and  the 
servai^,  so  employed,  should  beat  the  cattle  vdth  impro- 
per instruments,  so  that  an  injury  should  be  done  in  con- 
sequence thereof,  tbe  master  would  be  liable.  The  mas-^ 
ter's  liability  has  nerer  been  questioned,  when  a  servant 
does  an  act  injurious  to  another,  through  negligence,  or      ^ 
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want  of  sieiD,  on  the  principle  which  the  law  requires; 
that  the  master  should,  at  his  perilj  employ  servants  who 
«re  skilful  and  careful.  6T.  Rep.  125.  3H.B1.442.  I 
BaSk.  441.  5  T.  Rep.  648.  i  Bur.  562. 

Until  some  late  deterpiinations,  it  has  been  alwajs  un- 
derstood to  be  law,  that  when  a  servant,  in  the  immediate 
perfennance  of  his  master's  business,  should  commit  a 
wilftd  injurj,  without  any  authority  from  the  master,  that 
the  roaster  was  liable ;  it  being  supposed  mcnre  reasona- 
Ue,  that,  when  one  of  two  innocent  per&ons  should  suffer, 
that  he  should  be  the  person  who  put  tt  into  the  power  of 
the  servant  to  do  the  injury,  by  employing  him,  and  put- 
ting confidence  in  him,  than  one  who  never  placed  any 
confidence  m  him;  and  that  a  raao,  at  his  perH,  emj^ys 
a  servant  that  shall  do  his  business  in  such  a  manner  as 
not  to  injure  another ;  and  that  the  reason  is  as  strong, 
that  a  master  should  run  Che  risk  of  the  unruly  passions  of 
his  servant,  whilst  performing  his  i)usiness,  as  that  be 
should  risk  his  waqt  of  care.    It  was  n^ver  contended, 
that  a  master  was  answerable  for  all  die  torts  of  his  ser- 
vant.   Those  which  he  committed,  when  he  had  lefl  his 
master's  service,  he  alone  was  answerable  for.    This  sub- 
ject may  be  illustrated  by  the  following  cases :  A,  the 
servant  of  B,  is  employed  by  him  to  drive  his  waggon. 
A,  whilst  driving  his  waggon,  leaves  it  in  the  road,  and 
commits  a  battery  upon  C    B  would  not  be  liable.    But 
if  A  had  continued  driving  the  waggon,  and  drove  it  with 
violence  over  C,  with  design  to  injure  C,  B  would  have 
been  liable.    In  the  first  place,  A  had  abandoned  his 
master^s  business?  in  the  latter  case,  he  was  in  the  im* 
mediate  pursuit  of  it,  though  done  in  such  a  manner  as  to 
injure  another  person :  or,  in  other  words,  in  the  first 
case,  he  was  not  driving  his  master's  waggon,  which  he 
was  employed  to  do ;  in  the  last,  he  was.    By  some  late 
decisions,  the  master  would  not  be  liable  in  the  latter 
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case.  It  ae^ms^tUe  court  did  not  intend  to  ii^f^eaph  $1^ 
priBcipIe  before  laid  down,  that  the  master  was  Jiajblie  for 
the  injuries  committed  in  the  immediate. pursuit  of  hw; 
master's  business  y  but  that  driving  the  waggon  by  A  over 
C,  would  be,  by  tbem,  oonsidered  abancboing  hi»  mas- 
ter's service.  Why  may  it  not  be  sj^kl,  with  eq^  pro* 
priety,  that  if  an  .under  sheriff*  sbpuld  qommit  a  toft^  in 
the  execution  of  his  office,  that  the  sheriff  o^gbt  npt.;  to- 
be^  liable;,  and  it  was  an  abafidonment  of  his  ms^ter's 
service,  tbe>  moment  that  be  committed  a  tort ;  and  yet 
there  is  ncy  point  better  settled,  than  that  the  sheriff  is 
liable  in  such  case;  and  I  csih  see  no. difference  in  point 
#f  principle,  betwixt  this  case  and  tbe  one  above  6tate4. 
Indeed,  1  can  see  n^  more  reascMi,  why  the  master  should 
be  liable  for  damages  oc<^Lsioned  by  the  negtpgence  of 
bis  servant,  than  for  his  violence  wbHst  pursuing  his  busi« 
ness.  It  is  true,  that,  in  some  cases,  wben  injury  by  neg<- 
lect,  arises  in  the  course  of  bnainess,  in  which  the  master 
is  >empIoyed,  there  may  he  a  difference ;  for,  in  such 
cases,  there  is  an  implied  contract,  by  the  master  with  his 
employer,  that  the  work  shall  be  skilfully  done.  If,  there- 
fore, the  apprentice  of  a  blacksmilli  should,  in  shoeing  a 
horse,  injure  the  horse,  the  bladksmit|^  w^uld  be  liable  to 
the  owner,  upon  the  implied  contract.  But,  in  many 
cases  of  injuries  by  negligence,  there  is  no  other  impliei| 
contract,  than  that  general  one  with  all .  mankind^  that 
tbey  shall  not  suffer  by  the  ne^igence  of  tbose  whom  he 
employs;  and  this  general  implied  contract  may  exist  in 
case  of  torts  by  violence,  that  his  servants,  in  pi^rsuit  of 
his  business,  shall  commit  no  tort.  On  what  ground  is 
the  sheriff  liable  for  the  torts  of  the  under  sheriff?  Here 
is  no  implied  contract  with  any  particular  person;  and 
yet  he  is  liable.  The  decision  in  1  East.  1 06,  i^,  I  ap«> 
prebend,  In  opposition,  to  all  former  received  opinions  on 
this  subject.    What  would  be  the  decision,  if  the  action 
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hid  keen  l^uglit  a^nst  the  master,  net  fot  an  appven- 
Cioe  kaving  negligently  laraeil  tlie  borse,  wfailrt  employed 
in  shoeing  him ;  hot,  whHst  so  emplojed,  far  harmg  wS- 
Mfy  drove  z  nail  into  the  horse's  hoof,  with  a  view  to 
lame  him?-  *  Might  it  not  he  said,  that  the  master  is  no€ 
liable?  for  here  was  a  total-  abandonment  of  his  master's 
business,  the  moment  ^t  the  apprentice  drove  the  nail, 
vrkh  a  view  to  lame  the  horse,  as  much-  as-  where  the  ser- 
vant drove  the  waggon,  with  a  view  to  injure  G  ?  The 
abandonment  of  the  master's  business,  is  as  complete  in 
one  case  as  it  is  in  the  other;  and  if  that  is' the  reason  of 
no  liability  in  the  master,  he  can  no  more  be  liable  in 
the  one  case  than  in  the  other ;  and  yet  I  believe  it  wfll 
not  be  thought  that  the  master  is  not  liable,  when  the  ap- 
prentiee  drove  the  nail,  with  a  view  to  lame  the  horse. 
i  admit  there  is  a  difference  on  another  ground,  viz.  the 
implied  contract  of  the  master  with  the  person  injured, 
that  his  horse  should  not  Be  injured.  But  nothmg  can 
be  more  apparent,  than  that  this  was  never  deemed  the 
only  ground  on  which  the  master  was  liable  ;  for  if  it  had 
been,  the  action  would  have  always  been  founded  on  this 
implied  contract:  whereas  it  frequently  is  not.  As  late 
as  the  report  in  6  T.  Rep.  125,  no  such  idea  as  that  es- 
tablished in  East,  seems  to  have  been  conceived.  That 
Was  an  action  on  the  case  against  the  master,  because  hb 
servant  wSfully  drove  his  carriage  against  another's,  and 
broke  it.  This  action  the  court  did  not  sustain;  and 
their  reason  was,  that,  being  an  immediate  injury,  it 
ought  to  have  been  trespass.  There  was  no  objection  in 
their  minds,  that  it  was  brought  against  the  wrong  person. 
No  doubt  appears  to  have  occupied  the  mind  of  the 
court  on  this  ground.  Afterwards,  an  action  of  trespass 
was  brought  against  the  master,  in  common  pleas,  for 
negligently  driving  the  cart  by  the  servant^  reported  in  2 
Bl.  442,  and  the  court  would  not  sustain  the  action  ;  and 


the  reaaojEt  iKas,  that,  it  ought  to.bave  beeo.ca«e,  aai  m$» 
ti^eaipass*    Tb^e  was. no  intiiQation  from  the  court,  noy^ 
ym  the  id(;a  Qoqpei^ired,  that  tb«  maat^t  waa  not  hMe^ 
Xhe  deteriDipatians  in  the  two  .coiuta^  are  >  perfecljiy  re« 
9<>i^cilahle  with,  ^ adti  olher.       lo^  B»  fi.  it  wa?  cas« ; 
and. the  &cts  were  sta^t^d  to  bfive  been  ^i{^2y  <Lwe : 
therefore,  the  court  tbcHight  tre^Aasf.waa  the  proper  ac^ 
tiop.  .In  the  cpmmpn  pleas,.tbct  action  was  tr^a39  i  and 
atated  to  bs^ve  been  negUgentbf  done.    The  court  was  oC 
QpiaioD^  that  the  action  ought  tp.^ave  been  case.    Af- 
t^rwar^s, .  m  aetjon  of  trespass  wia$. brought  in  B.  R.  fo^ 
wilfully  doii^thesp.facts^  and  the* court  now  h.eld,  fo^ 
the. first  tiipe^^  t^at  no,  aQt^pp  c^uld  be^  nvaintained  s^^inst 
the  piaster  ;..and.tt^tji|pon  the  gfpifod  tbiyt  thi^  ac^wbi^I). 
^vas  done»  was  a  wilful  abandonment  of  bis  ina&ter's  biisi- 
negs.   This  principle,  I  appi:^he/?d,  maj  baye  a  ?e^  dan- 
gerous operation;  fpr,  surely,  t^e  apprentice  who  drove.        \ 
the  nail,  in  the  case  put,  ag  mi^h  abandoned  his  master^s 
service :  and  I  do  not  see  that  a  resort  to  the  implied 
HTontract  of  the  master,  will  alter  the  case ;  for,  surely, 
the  master  may  say,  with  propriety,  "My  contract  can 
extend  no  farther  than  to  injuries  done  by  my  servant, 
whilst  in  pursuit  of  my  business;  and  I  am  not  answerable 
for  what  he  does,  when  he  abandons  that  business.''  The 
principle  adopted  in  the  case  in  East,  shows,  that  when 
a  servant  does  an  injury  with  violence,  the  very  doing  of 
it  is  an  abandonment  of  hb  master's  service.^    It  is  said, 
that  there  is  a  difiiculty  in  framing  ^  proper  action,  to 
remedy  the  injury,  if  one  exists  ;  for,  that  the  injury  was 
immediate  ;  and,  therefore,  trespass,  vi  et  armis,  was  the 
proper  action,  if  any ;  and  that  this  action  proceeds  upon 
the  ground  of  criminality,  which  would  subject  the  mas- 
ter to  a  fine.     Certain  it  is,  that  the  master  is  not  liable, 
^iminaliter.    It  does  not  follow,  because  the  injury  by 
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tlie  sefrtnt  intM  an  imtnediate  injury,  tbtt  the  aetion 
against  the  master  must  be  trespass.  It  proves,  indeed, 
if  the  aetioB  had  been  brought  against  the  servant,  it  must 
have  been  trespass.  The  same  difficulty  will  occur  in 
the  case  put,  against  the  sheriflT,  for  the  torts  of  the  under 
sheriffiL  I  take  it  that  when  an  immediate  injury,  with 
force,  is  done  by  another,  for  whom  his  employer  is  lia- 
ble, the  action  is  trespass  on  the  case ;  and  in  perfect 
analogy  is  this  case  i;nth  that  when  a  man  keeps  a  dog 
accustomed  to  bite,  and  on  that  account  is  liable/  It  is 
an  action  of  trespass  on  the  case,  although  the  injury  is 
vHth  force,  and  as  iinmediaitef  as  if  dene  by  a  man.  I 
apprehend,  that  the  action  on  the  case  reported  in  6  T. 
Rep.  125,  was  the  proper  action,  in  which  to  tty  the  lia- 
bility of  the  master.  See  Cowp.  that  tiie  sheriff  himself 
islSdl^  for  the  torts  of  the  under  sheriff.  2  BL  Rep.  838. 
Coitp.406.  £sp.  603.  2  T.  Rep.  154.  Cro.  Elia.  349. 


CHAP.  IV. 


WTtether  a  Post-Master  is  Liable  far  the .  Favlt  of  his  ^c- 
puties.  When  a  Servant  is  Robbed  of  his  Master* $  Pro-* 
perty^  to  whom  does  the  Right  of  Action  bdopg?  QfthjS 
Liability  of  Inn-Keepers^  and  Common  Carriers. 

'  A  Twr^uksntL  is  not  liaUe  for  the  deraiilts.of  hia  d«<» 
poties.  Tim  k  so  decided,  m  reported  ia  Ld.  Ray.  646« 
Ctftb.487.  against  the  opimoB  of  Ld»  Holt.  It  wee  » 
decision  mveh  oomplained  of,  hj  mvof  gmiAemeti  of  tbe 
profeasioii,  and  the  elencnUry  writen.  The  opioioft  of 
Lid.  Holt  gave  weight  to  these  complaints.  Hiis  point 
came  before  the  court  again,  after  a  lapse  of  many  years, 
•nd  was  decided  as  before.  The  case  was  reported  in 
Cowp.  754.  This  decision  has  put  this  qyuntio  vesoata  at 
rest ;  and,  I  apprehend,  upon  the  soundest  principles  of 
law  and  policy.  The  post-master's  contract  is  oidy  with 
tbe  public ;  and  from  the  public  he  receives  his  salary « 
he  has  no  contract  with  individuals.  Policy  requires  that 
fluch  should  be  the  decisions,  as  t&ey  have  been;  for  no 
man,  if  he  were  liable  for  the  default  of  his  deputies, 
would  venture  to  undertake  the  employment,  so  enor- 
mous would  be  the  responsibility.  He  is  but  an  interme- 
diate servant ;  and  when  that  is  tb^  case,  and  an  injury 
arises  by  a  subordinate  servant,  the  intermediate  servant 
is  not  liable.  Each  person  employed,  is  liable  for  his 
own  default,  or  misconduct  3  Wils.  443.  £sp.  623.  Bl. 
Rep.  906.  If  the  master's  property  be  obtained  from 
the  servant  by  fraud,  the  master  may  sue,  and  recover. 
Sb  too,  if  gained  by  gambling,  the  master  may  reeov«r  it 


9B«^  MASTER  AND  SERVANT. 

back  again.  If  a  serraat  be  robbed  of  his  mastei^ 
property,  in  the  defence  of  the  master,  the  master  or  ser- 
vant maj  bring  the  action  agaiofit  the  hundred ;  not 
because  the  servant  is  answerable,  for  he  is  not,  if  he 
conducted  fairly-;  but  because  he  was  in  possession  ;  and 
this  is  sufficient  to  maintain  an  action  against  all  persons, 
except  the  master;  and  if  the  servant  could  not  nmintain 
an  action  in  such  a  case,  the  property  might  be  lost.  1 
Salk.  613.  Cro.  Jac  365.  3  Mod.  389.  4  Mod.  S03.  13 
Mod.  S4.  When  the  servant,  who  has  had  the  goods  of 
his  master  taken  from  him,  sues  to  recover  for  this  injury, 
he  sues  on  bis  own  possessions,  and  states  Ae  goodis  to 
be  his  own*;  for  thk  b  strictfy  true  i^nst  all  the  worlds 
except  his  master.  1  Saik.  3 16.  €arth.  hi&.  If  the  mas* 
ler  were  in  company  with  the  servant,  when  the  gooda 
were  taken  from  the  servant,  the  servant  has  no  right  of 
action  ;  for,  in  that  case,-  in  the  view  of  the  law,  the  goodit 
are  not  considered  as  being  in  the  posMsskm  of  the  ser^ 
vant,  but  of  the  master*  1  Hawk..  14&  It  is  not  neces- 
sary, in  'order  to  entitle  the  master  to  an  action,  <  that  the 
master's  property  should  be  taken  by  trespass  from  the 
servant :  he  will  be  entitled  to  an  action,  if  obtained  from 
his  servants  by  fraud. 

Inm-keepers,  and  common  carriers,  are  fisUe  for  the 
miseondBet  of  their  servants,  when  others  are  not.  if 
the  servants  of  an  iim-keepei  should  steal  the  goods  of 
his  guest,  the  master  is  liable ;  and  the  case  is  the  same 
if  the  servants  of  the  common  carrier  embezzle  the  goods 
that  are  entrusted  to  their  master.  Tiiis  is  a  doctrine 
Ibunded  in  policy  {  for,  in  these  cases,  guests,  and  those 
who  employ  common  carriers,  are  under  the  necessity  of 
trusting  them  with  their  property,  without  reposin^ai^ 
special  confidence  inliiem ;  for  they  are  generally  stran^ 
gers  to  them ;  and  the  nature  of  the  business  of  inn- 
keepers and  common  carriers,  is  such,  as  gives  then 
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great  opportunity  for  collision  with  tbeir  senranti,  in  rob* 
bing  their  employers.  To  prevent  this  mischief,  they 
are  made  liable  for  the  fault  of  their  servants ;  and,  in 
such  cases,  when  the  master  of  other  servants  would  not 
be  liable.  1  Bl.  430,  860.  Dyer,  266.  If  the  servants  of 
an  inn-keeper  be  guilty  of  misconduct,  by  the  inn-keep- 
er^s  direction,  it  is  said,  that  the  servant  is  not  liable. 
Such  a  decision  is  opposed  to  every  principle  of  morality 
and  law :  it  would  be  subversive  of  every  salutary  regu- 
lation in  society,  to  admit  the  idea,  that  those  who  are 
employed  by  others,  may  commit  injuries  with  impunity. 
Such  servant  is  not  only  liable,  eivttker^  for  such  conduct ; 
but  criminaliUry  also.  1  Rol.  95.  2  Bur.  $95.  On  the 
same  ground  may  be  placed  the  ease  in  which  it  vms  de- 
termined, that  an  attorney,  who  brought  forward  and 
patronised  a  suit  on  a  forged  bond,  knowing  it  to  be  for- 
ged, was  not  liable.  In  that  case,  the  court  observed, 
that  it  was  only  in  the  way  of  his  caOing.  This  decision 
is  opposed  to  every  legal  principle,  and  highly  dishonour- 
able to  a  profession,  in  whteh  it  is  of  public  importance^ 
that  the  greatest  confidence  should  be  placed.  A  servant 
is  not  justified  in  daing  any  other  act,  by  the  command 
of  his  master,  than  a  lawful  act  ^  Wib.  3S8.  3  Bur.  563« 
£sp.  5S0,  588.  It  has  been  determined,  in  a  case  report- 
ed in  Bos.  &  Pul.  404,  that,  if  a  servant  emjdoys  anothet 
servant  to  do  a  piece  of  business,  and,  in  doing  it,  the  ser- 
vant  so  employed,  is  gmlty  of  an  injury,  that  the  master 
is  liable.  This  decision  is  not  in  accordance  with  the 
opinions  of  many  gentleman  of  the.  profession.  It  seems 
to  me  that  every  case  of  this  kind  must  depend  on  the 
particular  circumstances  attending  the  case.  If  the  mas- 
ter had  given  authority  to  his  servant  to  employ  other 
servants,  in  that  case,  surely,  the  master  ought  to  be  lia-  . 
ble  ;  for  the  second  lervant  was  as  much  his  servant  as 
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the  first;  and,  in  that  case,  the  intennediate  servant 

t 

wodd  be  liable. 

So  too,  if  the  nature  of  the  l:|Ufiiness  be  such,  that  it 
was  impossible  to  be  performed  without  the  agency  of 
other  persons  besides  the  senrant,  the  master  would  be 
liable;  for  it  is  fairly  mferred,  that,  in  such  case,  there 
was  an  implied  authority  given  to  the  servant  to  employ 
them.  But  if  the  business  was  such,  that  it  might  be  per- 
formed by  the  servant  employed,  and  no  authority  given 
to  the  servant  to  employ  another  person,  the  master 
ought  not  to  be  liable;  bat  the  intermediate  servant 
would  be :  for  the  injury,  so  committed,  would  be  done, 
not  by  bis  master's  agent,  but  by  his  own. 


CHAP.  V. 


<  • 


Of  the  Jffaster^s  Liability  on  Contracts  made  by  the  Ser* 
vant.  Of  his  lAabUiiy  on  Contracts^  made  by  one  who 
has  been  his  Servant  in  some  Cases,  where  the  Relation 
of  Master  and  Servant  was  at  an  JEnd,  Of  his  Liability 
on  the  Servant's  Warranty.  Of  the  Servanfs  LiabtHiy 
in  Cases  where  the  Servant  was  contracting  for  h& 
Master. 


The  master  is  liable  on  tho  contract  of  bis  servant, 
whenever  be  has  given  an  express  authority  to  contract ; 
and  when,  from  the  nature  of  the  transaction,  there  ap- 
pears to  be  an  implied  authority,  and  in  other  cases, 
where  there  has  been  no  authority,  expressed  or  implied, 
the  master  is  bound,  upon  the  ground,  it  is  said,  that 
there  has  been  an  assent  to  the  transaction,  subsequent 
to  the  servant's  contract.  The  true  ground  of  his  lia* 
bility,  IS  not  any  subsequent  assent;  for,  whether  there 
has  been  or  not,  nay,  if  there  be  the  most  decisive  proof 
of  dissent,  which  removes  all  presumption  of  assent;  yet, 
the  master  may  be  liable  on  the  contract  of  the  servant, 
because  the  facts  are  such,  that  justice  dictates  that  the 
master  ought  to  fulfil  the  contract  of  his  servant ;  ai^d  the 
law,  therefore,  raises  the  promise,  and  compels  him, 
against  his  will,  to  fulfil  the  contract  of  his  servant.  When 
a  man  has  an  express  authority  to  contrast  for  another, 
it  is  the  contract  of  the  employer,  and  extends  to  all  con- 
tracts that  are  within  the  scope  of  his  employments.  If 
A  employs  B,  as  a  factor  abroad,  or  as  a  broker  at  home, 
to  manage  his  concerns,  he  is  bound  by  all  the  contracts 
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oFB,  that  are  within  the  scope  of  such  businessu  If  A 
eiiq[>lojs  B  to  purchase  horses  or  cattle  for  him^  he  is 
bound  bjr  B's  contract  for  such  horses,  &c. ;  if  he  em- 
ploys him  to  purchase  them  o^  C  D  and .  £,  be  is  bound 
only  (or  the  purchase  of  them^  for  this  is  the  extent  of  the 
authority  of  the  purchaser ;  if  it  be  to  purchase  a  particu- 
lar horse,  A  will  not  be  bound,  if  B  purchase  any  other. 
S09  t^Oy  the  merchant  is  bound  by  the.conUifict  of  bis 
clerk  whom  he  employs  in  hi?  shop ;  and  tber^  is  nqt  any 
necessity  to  show,  that  there  was.  any. express  authori^ ; 
It  is  implied  from  im  employment ;  but  he  woifld,  nqt  be 
bound  by  every  contract  of  his  clerk :  it  must  be«ucb  as 
is  within  the  scope  of  bis  employment,  as  sel^ipg  goods, 
contracting  for  produce  of  the  country,  and  the  like  ;  the 
price  i^greed  upon,  and  mode  of  payment ;  but  if  the 
clerk  should  contract  to  purchase  la,nd,  tbe  merchant  is 
not  boui^d,  it  not  beii\g  within  the  scope  of  his  employ- 
mjent*  This  implied  authority  is  often  inferred  from  the 
practice  of  the  master.  If  bis  servant  be  sent  to  pur- 
chase on  trust,  he  is  bound  by  such  contracts  as  tbe  ser- 
T^t  mak^s  in  the  purchase. of  articles  on  credit,  tf  his 
practice  b^  to  send  tbe  money,  he  is  not  bound  by  his 
servantjs  contract  on  credit.  If  he  commonly  sends  his  ser- 
vant, to  C  to  purcha^  on  credit,  but  sends  money  to 
others,  he  will  in  such  case  be  bpund  only  by  the  con- 
tract with  C*  If  it  be  his  practice  to  send  his  servant 
out  to  people  in  general,  to  purchase  on  credit,  he  will 
be  bound  by  all  bispurchases  on  credit,  for  such  things 
^s  it  is  usual  for  him  to  purchase ;  and  although  tbe  con- 
n^xiot^s  between,  the  master  and  servant  is  dissolved,  yet 
the  master  will  still  be  bound  for  such  purchases,  Until 
their^  dissolution  has  been  notified,  or  become  a  matter 
of  notoriety,  or  whel*e  a  reasonable  time  has  elapsed,  so 
that^neral  notice  is  fairly  presumed. 
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Where  tKere  has  been  no  such  practice  as  Buffering 
liis  servant  to  buy  upon  credit ;  yet,  if  he  do  so  buy,  and 
the  articles  so  bought  came  to  the  use  of  the  master,  the 
master  will  be  bound  to  pay  for  them.  Here  justice 
requires  that  he  should,  and  the  law  ttiises  the  promise, 
upon  the  ground,  that  it  is  his  duty  so  to  do.  I  loaow  it  is 
said,  that  his  liability  in  this  ease  ia  founded  on  his  subse- 
quent  assent.  It  may  be,  this  state  of  things  fttmishes 
evidence  whence  a  subsequent  assent  may  be  presumed  "5 
yet  if  this  presumption  of  assent  were  removed  out  of 
the  way,  by  the  most  positive  declaration  of  the  master, 
that  he  would  never  pay  for  them  j  yet,  if  he  usedthem^ 
B,nd  availed  himself  of  the  benefit  of  them,  he  would  be 
obliged  to  pay  for  them  ;  for  it  remains  as  equitable  that 
he  should  pay  for  them,  as  if  he  had  never  declared  that 
be  would  not,  and  as  much  his  duty.  '  It  is  not  thi^refore 
his  assent  on  which  the  plaintiff's  right  of  recovery  rests, 
hut  because  it  is  a  duty  incumbent  on  him,  which  the*  law 
-will  enforce.  The  case  Is  the  same  as  if  A  be  present 
with  B,  when  B  sells  A's  prq)erty  to  C  :  *  C  will  hold 
that  property,  not  on  any  presumed  assent  of  A,  but  be- 
cause it  would  be  unreasonable  if  C  could  not  hold  the 
property  so  sold,  since  A  did  not  inform  C  that  th« 
property  was  bis  at  the  time  of  the  sale^  See  authori- 
ties, Ld.  Ray.  224.  I  Bl.  430.  1  Pow.  731.  3  Salfe. 
234.  1  Show.  195.  Chitty,  26.  3  T.  Rep.  7^7.  760. 
10  Mod..  109.  101.    Peak's  Rep.  42.  154.    9  Mbd.  347. 

When  a  servant  acts  by  virtue  of  a  general  authority, 
jind,  within  the  scope  of  his  employments,  sells  property, 
and  warrants  the  goodness  of  it,  the  master  is  bound  by  the 
warranty,  although  he  laid  the  servant  under  restrictions 
i9ot  to  warrant,  unless  those  restrictions  were  made  publie. 
But  if  a  servant  be  especially  authorized  to  sell  a  particular 
article,  and  be  restrained  by  his  master  from  making  a 
Z2 
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m^ienxktff  and  the  servaot  should  wamnt)  &e  master  is 
iM>t  bound)  and  the  purchaser  buys  at  his  penU  ;  but 
in  a  case  of  special  authority  to.  sell,  the  tnaster  is  bound 
by  the  warranty  of  bis  senrant,  unless  the  secvant  -was 
particularly  restrained.  *7  Rep.  177.  l-Etp.  Rep*.  111. 
10  Mod.  109.    Cro.  Jae.  469. 

Whenever  a  servant  is  authorised  to  sell  un  artide 
which  is  defective  and  unsound ;  the  inaster,  knowing  this, 
is  liable  for  the  act  of  the  servant.      I  lay  do.wn  tbi9 
broad  proposition  aa  law,  notwithstanding  I  know  that 
0ooie  authorities  seem  to  militate  against  such  a  pro* 
position.      It  is  founded  on  the  immutable  principles 
of  justice  ;   and  if  the  master  had  sold  such  articles 
himself,  without  disclosing  the  defect,  he  would  have 
been  liable.    Agreeable  to  the  maxim,  suppressio  veri 
lays  a  foundation  equally:  strong  to  render  the  seller 
liable,  as  svgge^o  falsi.    It  can  be  no  excuse  for  him 
to  con\mit  a  fraud,  through  the  medium  of  a  servant 
It  is  said,  that  if  a  master  sends  his  servant  to  a  fair,  with 
an  unsound  l^orse  to  sell,  that  he  is  not  liable  to  the  purr 
chaser,  unless  the  servant  was  directed  to  sell  to  a  partic- 
ular person.    I  conceive  such  a  rule  to  be  opposed  to  the 
fundamental  principles  of  law.    The  servant,  when  acting 
for  his  master  in  conformity  to  his  authority,  is  not  liable, 
unless  he  cenders  himself  liable  by  a  jspecial  contract; 
but  if  he  subscribe  his  name  id  behalf  of  the   master, 
when  he  has  no  authority  so  to  do,  it  is  a  subscription  by 
himseli^  and  he  is  bound  by  the  contract  as  efiectually  as 
if  he  had  not  inserted  the  words  *^in  behalf  of,'^&c.  which 
he  had  no  authority  to  insert.   If  he  had  ^gned  his .  mas- 
ter's name  only,  without  authority  to  do  so,  it  would  be 
difSeuIt  to  subject  him  on  an  instrument  signed  in  the 
^ame  of  another ;  but  it  would  be  a  fraud  for  which  he 
srould  be  liable.    2  Rol.  Rep.  270.    s  Bur.  563,    2  Ve^, 
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1ST.  I  Pr.  in  Can.  128.  The  statute  of  this  state  has 
introduced  a  new  rule  :  it  renders  the  parent  and  master 
liable  to  falfil  all  contracts  made  by  their  servants^  while 
imder  their  care  and  government,  ahhougb  these 
contracts  were  made  in  the  name  of  the  child  or 
servant,  and  on  account  of  their  own  business,  provided 
the  parent  or  master  permitted  the  chOd  or  servant  so  ta 
contract.  By  servants  under  the  care  of  a  master,  I 
presume  no  others  are  meant  but  apprentices.  Contracts 
by  persons  living  as  servants  under  age,  though  not 
bound  by  indenture,  probably  fall  within  this  statute^ 
».  C.  of  Errors,  June^  1800.    Statute  487. 


CHAP.  VI. 


Cf  the  MaUer  and  Servfxnt^  hath  h^ing  liable  for  tie  In^ 
jvries  committed  by  the  Servant  penonaUy'^and  the  C4i$e 
of  Per$om  it^ering  by  the  ^egUgenee  of  the  SarvafU^ 
Cf  the  ServemtU  UabUity  to  hie  Matter* 

The  serva&t,  togetbcr  with  the  master,  is  Kabte  te 
the  person  injured,  by  a  wrongful  act,  conymitted  by  bin 
and  bis  master,  or  by  his  master's  command.    If  the  ser- 
rani,  in  performance  of  his  master's  basiness,  wiifaily 
commit  an  injury,  both  master  and  senraot  are  liable  ; 
unless  the  late  decbions  in  England  should  be  consider* 
ed  as  well  founded.    So  too,  when  an  injury  is  sustain- 
ed  by  the  negligence,  ignorance,  or  want  of  skill  is  the 
servant,  both  master  and  servant  are  liable  ;  unless  this 
Begligence,  &c.  amount  to  a  violation  of  a  contract  be* 
twixt  the  master  and  servant,  and  the  person  injured.    0 
T.  Rep.  411.    Stra.  103.     1  Wils.  226.     In  the  case 
of  the  apprentice  of  the  tailor,  who  injures  a  garment  by 
undertaking  to  cut  it  out,  this  is  a  violation  of  an  implied 
contract  by  the  master ;  and  the  apprentice  would  not  be 
liable,  though  the  master  would  be.    Cowp.  406.     1 
Bl.  431. 

An  officer,  employed  by  a  public  body,  to  collect 
taxes,  or  rates,  or  customs,  or  duties;  iao.  receives  money 
so  collected,  more  than  he  ought,  by  mistidce,  and  pays 
the  money  to  his  employer ;  he  is  not  liaUe  in  an  inde^ 
bitatut  assumpsit  ;  but  if  he  had  it  in  his  possession,  be 
would  have  been  liable.    Cowp.  182.     1  Mod*  209. 

The  servant  is  always  liable  to  his  master  for  a  viola* 
tion  of  his  duty,  whereby  the  master  is  injured.    A  ser- 
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ynaat  by  law,  is  bound  to  perform  the  business  of  his 
master,  witli  diligence  and  fidelity ;  and  if,  through  a 
defect  of  these,  his  master  is  injured,  he  is  liable  to  his 
master  ;  but  never  for  want  of  skill,  or  strength.  Diso- 
bedience of  orders  lays  no  foundation  for  an  action  by 
the  master,  unless  followed  with  real  injury.  Inipudeat^ 
knperlineat  language,  is  no  foundation  for  an  action*  10 
Mod.  109.    2  Wils.  225. 

This  doctrine  may  be  exemplified  in  the  case  of  the 
attorney,  who  manages  his  client's  cause  with  diligence  ; 
but  through  ignorance,  does  his  client  an  essential  injury. 
No  Mtion  can  be  maintained  against  him,  by  his  client ; 
but  if  he  had  left  his  client's  cause,  when  called  for,  and 
asnused  himself  with  hunting,  or  fishing,  instead  of  at* 
tendmg  his  bu^ness  in  court,  and  his  dient^s  cause  had 
sufiered  on  this  account,  he  would  have  been  liable. 
3.  Bur.  364. 

'  Again,  a  servant  employed  in  transporting  his  master's 
geods,  Js  robbed  :  if  this  robbery  could  not  be  guarded, 
sgftinst, .  by  any  ordinary  prudence,  the  master  has  no  ac- 
lk>n  against  the  servaat :  but,  if  the  servant  had  exposed 
tibese  aetieles  m  an  unsafe  place,  and  they  were  stolen, 
there  would  have  been  a  want  of  fidelity.  3  Bur.  564» 
10  Mod.  109.  SOf!  where  the  master  has  sufiered  in- 
jory,  by  ,tbe  misoonduct  of  the  servant  to  others,  by  beii^ 
obliged  to«  aosweff  in  damages  for  such  misconduct,  provid- 
ed the  jaaalier  was  not  in  some  way  accessary  to  it ;.  as,  if 
the  master  be  sued  on  account  of  his  servant's  havkig 
beat  hia  nei^bour's  cattle  unreasonably ;  if  this  were 
done  by  his  master's  cocBOund,  the  master  can  have  no 
action.  ^  2Str|u  ia»3.  S  T.  Rep.  186.  But  if  this 
weijedone  in  the  pursuit  of  his  master's  business,  though 
against  the  will  of  the  master,  the  roaster  would  be 
compelled  to  pay  dsmages,  and  the  servant  would  be 
liable  to  the  master* 
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Of  ike  Matter's  Right  to  ChaMiise  kis  Servant.  Of  thg 
Matter^  Right  of  ^dion^  for  Enticing  away  his  Ser^^ 
ffahtj  or  taking  him  bif  Force.  Of  hs  .Action  for  Beat" 
ing  his  Servant^  per  quod  servitium  amint.  Of  the 
Master's  Right  of  Actkm  against  the  Servant^  when  he 
has  been  Enticed  away.  Of  the  Master's  Action  on  the 
Covenants  in  an  Indentnrey  or  for  the  Penalty j  uketn  a 
Penalty  is  annexed.     Of  the  Right  of  Master  and  Ser-- 

,  vant  to  justify  a  Battery  in  Dtfence  of  each  other. 

The  master  has  a  right  to  give  moderate  corporal  coiy 
rection  to  his  servant,  for  disobedience  to  fans  lawful  com- 
mands, negligence  in  bis  business,  or  for  insolent  beha- 
viour. This,  however,  is  confined  to  apprentices  and 
menial  servants,  who  are  members  of  his  family ;  and 
not,  indeed,  to  all  such,  if  of  full  age,  as  hired  men  of 
full  age :  hot  only  while  the  master  stands  in  feco  paren» 
Iw,  then  such  authority  may  be  exercised : .  he  has  tM 
authority  over  all  slaves,  apprentices,  and  others  living 
with  him,  who  are  subject  to  the  control  of  a  parent  or 
guardian.  If  other  servants  be  thus  corrected,  they  may 
leave  the  master's  service.  It  is  said,  the  master's  wife 
cannot  correct  a  servant:  this,  I  i^prebend,  is  to  be  un-* 
derstood  with  some  qualifications.  If  the  person  who 
lives  vrith  another  in  character  of  a  servant  to  him,  is  of 
tender  years,  the  principal  care  of  such  servant  is  com*' 
monly  devolved  on  the  wife  i  the  chastisement  of  suioii 
person  belongs  to  her  in  &iq)eoial  manner;  withont  such 
power,  she  could  never  discharge  the  duties  incumbent 
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mn  ber  in  educating  the  child,    i  Sid.  125.    Cr.  Car.  197. 
1  Vent.  70.  8  Mod.  120.    3.  Bur.  566.  i  Bl.  428.      This 
right  of  correction  is  personal,  and  cannot  be  delegated 
to  any  one.    A  schoolmaster,  in  his  own  right,  and  not 
by  delegation,  possesses  this' power.  9  Co.  76.  1  Ld.  Ray. 
310.  Stra.  953.  Cro.  Jac.  630.    A  master  cannot  justify 
A  wounding  of  the  servant.      This  term,  as  used  in  our 
l)ooks,  roust,  I  think,   b^  such  a  wounding  as  furnishes 
evidence  that  the  master  acted  malo  animo^  which  will 
subject  him  to  dadiages ;  for  some  wounding,  according 
to  the  common  acceptation  of  the  word,  might  arise  from 
wety  reafionable.  correction:  and  although  in  pleading,  it 
«irill  be  difiicult  to  spread  upon  record  the  nature  of  the 
wounding,  the  master,  if  sued,  mu^t  plead  not  guiky. 
Yet,  I  apprehend  the  jury  are  not  warranted  to  find  him 
guilty  for  any  the  least  wounding,  provided  they  find  the 
correction  to  have  been  given  with  a  right  temper  of 
heart.    It  must  be  so  disproportioned  to  the  ofience,  as 
to  furnish  evidence  of  the  malus  animu^^    8  Mod.  120, 
218,  330.  1  Sid.  177.  9  Co.  Lit.  76.  Cro.  Jac.  866.    lid. 
Ray,  360,     A  master,  in  chastising  a  servant,  kills  him; 
yet  the  case  may  he  30  circumstanced,  that  it  would  be 
excisable  homicide;  be  might  have  chastised  in  great 
nioderation,  without  passion,  and  with  a  proper  instru* 
ment;  yet,  by  rneans  of  some  unforeseen  accident,  which 
no  human  prudence  could  guard  against,  death  might  en« 
su£,  in  eonsequence  of  tba  chastisement.    The  master 
might  be  guilty  of  involuntary  manslaughter,  under  the 
influence  of  an  unjustifiable  passion,  provoked  by  the  be- 
haviour of  the  servant;  he  may  have  proceeded  to  such 
lengths  in  bis  chaslisement,  as  to  have  occasioned  his 
death,  without  any  premeditated  motive.    The  master 
might  be  guilty  of  murder,  where  death  ensued  in  con* 
sequence  of  chastisement ;  the  circumstances  attending 
Ih^  case  might  be  such,  that  they  would  furnish  conclu- 
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sive  eridence  of  an  unsocial  heart,  a  temper  of  heart  td- 
tallj  regardless  of  others,  fatally  bent  on  mischief: 
this  may  be  collected,  frequently,  from  the  nature  of  the 
offence  punidied,  the  length  and  manner  of  the  punish- 
ment, and  the  weapons  used,  &c.    Rol.  65,  1  Hawk.  Hi. 

Whenever  a  servant  is  enticed  from  his  master's  ser* 
vice,  the  master  is  entitled  to  his  action  of  trespass  on 
the  case,  with  VLper  quod.  If  a  servant  be  taken  away 
from  his  service,  his  remedy  is  trespass  vi  et  armisj  with 
^perqttcd.  If  he  go  away  from  fans  master's  service, 
«nd  be  retained  by  another,  who  knows  the  fact  of  his 
having  left  his  master's  service,  such  person,  so  retaining, 
is  liable  to  the  master  in  an  action  on  the  case.  Ld.  Ray, 
1 1 16.  Salk.  38.  Cowp.  56.  3  Salk.  99U  t  East.  8,  is. 
Esp.  645. 

The  forcible  taking  away  or  a  servant  is  also  an  offence 
punishable  by  information ;  it  is  a  breach  of  the  peace  ; 
but  enticing  from  the  mast-er's  i^rrtce  is  only  a  civil  inJQ- 
iy.  Ld.Ray,  lUfi. 

If  a  servant  be  beaten  by  a  stranger,  so  that  any  loss 
of  service  is  incurred  by  the  master,  the  master  is  enti- 
tled to  his  action  of  trespass,  and  Tiith  a  per  quod.  He 
is  not  to  recover  for  the  battery  itself;  the  damages  for 
this,  belong  to  the  servant :  but  for  the  damages  to  him- 
self, occasioned  by  this  battery,  in  the  loss  of  service, 
this  doc^trine  obtains  only  in  those  cases  where  the  loss 
of  service  must  fall  on  him  ;*as  in  the  case  of  slaves,  ap- 
prentices, and  his  children,  and  all  others  to  whom  he 
stands  in  loco  parentis*,  but  not  for  a  disappointment  in 
his  business,  as  where  his  hired  servant  has  been  beaten; 
for  in  this  case  the  servant  bears  the  loss,  and  is  not  en- 
titled to  wages  during  the  time  that  he  is  disabled  by  a 
battery.  Another  ground  of  recovery  in  such  case  is, 
the  expense  occasioned  the  master  by  the  battery,  when- 
ever this  expense  falls  upon  him ;  as  in  the  case  of  slaves 
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apprentices,  children,  &c.  he  is  entitled  to  recorer  for  it* 
But  in  case  of  an  hired  senranty  the  servant  must,  tdti- 
mateljy  be  at  all  the  exp^oise  himself;  and  sudi  expense 
will  he  a  part  of  the  damages,  which  belong  ^o  him.  If 
the  beating  be  such  as  occasions  no  loss  of  service,  the 
master  is  not  entitled  to  recover  any  thing.'  \o  Co.  130. 
1  Sid.  175,  Cro.Jac.  618.  3  RoL  682. 

It  is  laid  down  in  all  the  books,  that,  wh^  a  servant  is 
so  beaten  that  he  dies,  the  master  has  no  remedy;  for 
the  ci^il  injury  is  meiged  in  the  felony.  On  what 
principle  does  this  doctrine  rest  ?  When  one  man  baft 
done  another  an  injury,  because  it  is  of  such  a  nature 
that  he  deserves  death  •  surely  this  is  not  a  reason  why 
the  injiired  person  shall  have  no  remedy.  I  apprehend, 
that  the  figurative  language,  that  the  ciyil  injury  is  me^- 
ged  in  the  felony,  is  incorrect.  The  real  ground  on  which  * 
this  doctrine  exists,  is^  th^t  both  the  life  and  estate  of  a 
felon  are  forfeited.  An  action  would,  therefore,  be  fruits- 
less.  If  this  be  the  principle  which  governs  in  such  ca«-  ^ 
ses;  then,  in  this  country,  and  those  states  where  there 
is  no  such  forfeiture,  the  civil  injury  is  not  merged. 

When  a  servant  leaves  his  master  by  enticement,  tbe 
master  has  his  reniedy  against  tbe  servant,  as.  well  as 
against  tbe  enlicer ;  and  is  entitled  to  recover  damages 
against  either,  but  not  both.  The  real  ^t  of  the  action 
in  both  cases,  is  |be  wrong;  and  where  damages  are  re* 
covered  against  one  for  the  same  vnrong,  the  recovery 
against  one,  is  a  bar  to  a  suit  against  another,  whether 
there  has  been  any  satisfaction  or  not.  3  Bur.  1345.  1  BL 
Rep.  387.  7  Bur.  116.  £sp.  319.  When  an  action  is 
brought  upon  an  indenture,  because  the  apprentice  left 
his  master's  service,  and  there  is  a  penalty  annexed  to 
tbe  indenture,  the  action  may  b^  broiight  for  the  penalty, 
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or  on  the  covenant  in  the  indenture*  If  the  actiba  be 
brought  on  the  covenant,  the  penalty  is  no  measure  or 
damages ;  for  the  plaintiff  may  recover  more  or  less  than 
the  penalty;  and,  in  such  case,  no  action  can  be  sustain- 
ed for  the  penalty.  But  if  the  action  be  brought  upon 
'  the  penalty,  that  penalty  is  to  be  recovered  »  and  no  ac^ 

tion  can  be  sustained  on  the  covenant. 

The  master  and  servant,  by  reasop  of  their  relation  to 
each  other,  may  justify  certain  acts,  which  others  cannot 
do.  Thus,  a  master  may  assist  his  servant  to  carry  on  a 
law-suit,  which  coidd  not  be  done  by  another,  without  in- 
curring the  crime  of  maintenance.  So  too,  the  servant  can 
justify  a  battery  in  favour  of  his  master ;  that  is,  may  do 
every  thing  in  bis  master's  defence,  that  his  master  migbt 
do  in  his  own.  Whether  a  master  can  thus  justify  a  bat- 
,  tery  in  defence  of  his  servant,  seems  to  be  an  unsettled 
question.  The  authorities  on  this  subject,  are  directly 
opposed  to  each  other.  The  better*  opinion,  I  believe,  to 
be,  that  this  right  is  reciprocal.  It  is  the  servant's  duQr 
to'  defend  his  master;  and  it  is  the  master's  interest  tQ 
defend  his  servant  That  property  which  the  master  hits 
in  the  servant,  may  be  as  valuable  to  him  as  his  goods 
and  chattels ;  and,  surely,  if  any  one,  by  violence,  ebould 
attenipt  to  take  them  from  the  possession  of.  the  ommff 
he  may  defend  them  by  committing  a  bs^tery^.  3  Rd* 
1151,  540.  1  Bl  429.  Ld.  iUy.  62.  Salk*  4P7*  . 
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Of  the  Principles  which  Govern  in  Decreeing  a  ^ecific 
Performance  of  Contracts.  When  a  Court  of  Chancery 
mil  Decree  a  Specific  Performance. 

IJUR  books  which  report  th^  decisions  of  courts  of 
chancery,  and  many  excellent  elementary  treatises  re- 
specting the  power  which  they  exercise,  have  disclo- 
sed to  our  view  a  noble  system  of  jurisprudence  ; 
the  absence  of  which  would  render  the  science  of 
law  dry  and  barren  indeed.  The  object  of  this  treatise, 
is,  to  point  out  the  principles  which  govfern  courts  of 
chancery,  in  that  vast  variety  of  subjects  over  which 
they  exercise  judicial  atithority.  This  cannot  be  done, 
without,  in  some  considerable  degree,  explaining  those 
subjects  over  which  they  exercise  that  power.  But  as  a 
fidi  e&planation^  of  these  subjects  is  not  intended,  they 
will  be  no  fertber  considered,  than  is  necessary  to  point 
out  the  particular  ground  on  which  they  exercise  a  pow- 
er over  them.  A  fuller  explauation  of  the  law  respecting 
those  subjects,  with  which  courts  of  chancery  are  conver- 
sant, will  be  found  In  a  subsequent  volume,  if  my  heaRh 
be  spared.  Much  has  been  said  respecting  the  difference 
betwixt  a  court  of  law  and  a  court  of  chancery.  That 
there  is  a  difference,  in  a  great  variety  of  particulars,  is 
most  clear;  but  I  have  not  seen  such  an  explanation  of 
the  difference,  as  is  satisfactory  to  my  mind. 
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Lord  Kaimes  supposes  the  principal  difference  eonsiste 
in  this:  that  it  is  the  province  of  a  court  of  equity  to 

'  abate  the  rigour  of  summurh  jus ;  and,  secondly,  that  a 
court  of  equity  decides  according  to  the  spirit  of  the  kiw, 
and  not  as  a  court  of  law,  according  to  the  letter.    No- 

.  thing  can  be  more  incorrect  than  such  an  opinion.  A 
court  of  chancery  lays  no  claim  to  a  power  to  dispense 
with  th^  law  of  the  land,  or,  in  any  measure,  to  abate  its 
rigour;  although  it  is  true,  that,  in  particular  cases,  th^ 
rules  of  law  operate  inequitably,  and  may  be  said  to  work 
extreme  hardship :  yet,  in  such  cases,  if  it  appears,  upoa 
a  fair  construction,  that  such  instances  are  within  the  rule 
of  law,  it  is  impossible  for  a  court  of  equity  to  afford  any 
relief;  it  being  cldar  that  equity  cannot  control  the  law. 
As  to  the  second,  a  cdurt  of  chancery  is  as  much  bound 
as  a  court  of  law,  and  no  more,  to  decide  accordtng  to 
the  spirit  of  the  law.  It  is  a  maxim  of  the  common  law, 
Aat  the  rule  of  construction  is  the  same  ia  both  courts. 
By  others  it  is  said,  that  frauds,  accidents,  and  trusts, 
are  peculiarly  cognizable  in  equity.  This  conveys  to  the 
mind  no  definite  idea,  unless  it  is  intended  thereby  to 
teach  us  this  doctrine,  that  fhey  belong  exclusively  to 
courts  of  equity;  which  is  not  correct;  for  nn^y  frauds 
are  cognizable  in  courts  o(  law.  Whenever  a  compen*- 
sation  in  damages  is  souj^  for  a  fraild,  it  is  by  acttoo  at 
law ;  and,  in  case  of  fraud  in  obtaining  a  devise,  a  court 
of  law  has  exclusive  jurisdiotron.  Many  accidents  are 
also  remedied  in  a  court  of  law;  as  where  a  deed,  or 
other  instrument  in  writing,  is  lost  by  time  and  accident 
So  mistakes  in  6ettlement,  are  abo  rectified  hy  an  action 
at  law,  pointing  out  the  mistake;  and  ther^miedy  is  at 
law,  when  a  contingency  happens,  rendc^riog  the  perform* 
ance  of  a  condition  impossible*  Trusts  are  not  €KeHisive*> 
)y  remedied  in  a  court  of  equity.  In  the  case  of  bailment^ 
the  remedy  is  at  law.    So  to<»,  in  an  acttos  for  money 
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Itsd  and  re oeired,  sucii  trust  is  co^izftble  by  k  court  of 
law. 

Others  ^re  s«td,  that  courts  of  chancery  are  not  bound 
hj  {Hreoedents.  Wbalever  looseness  there  might  former- 
ly have  been  in  these  r<Mpects,  the  chancellors  now  feel 
ttemselves  as  much  bound  by  precedents,  even  by  those 
ivhicfa,  in  their  minds,  sure  objectionable,  as  the  judges  of 
a  court  of  law  do.  ,  A  oourt  of  chiuicery  differs  from  a 
court  of  law,  in  these  respects,  by  means  whereof  they 
take  cognizance  of  controversies,  viz.  in  granting  specific 
relief, — ^in  the  mode  of  trial,  and  in  the  mode  of  proof,— 
and  in  having  a  concurrent  jurisdiction,  in  cases  of  trusts, 
with  a  court  of  law,-^and  over  some  ci^es,  wbiph  cannot 
be  referred  to  the  head  of  specific  relief,  because  the  re^ 
lief  given  is  the  same  as  is  given  in  a  fiourt  of  law.  It  is 
true,  the  mode  of  trial  in  a  court  of  chancery,  is  different 
from  that  in  a  cdurt  of  law  ^  but,  by  this  means,  their  ju* 
risdietion  is  neither  increased  or  dkaiaisbed.  On  Ibis 
bead,  nothing  need  be  said,  as  it  does  not  respect  tiie 
present  inquiry. 

A  aourt  of  chancery,  in  the  ex^ncise  q{  its  pow^  of 
granting  specific  relief,  will  decree  the  performance  of  an 
executory  agreement ;  and  will  also  decree  the  delivering 
up  of  securities^  deeds,  and  written  instruments,  that  are 
wrofigfully  detained  ^  and  will  grant  injunctions  to  prevent 
injturies;  and  will  rescind  contracts,  which  ought  not  to 
be  enforced  ;  and,  in  the  exercise  of  their  power  over 
testimony,  di^Sorent  from  a  court  of  law,  will  compel  a 
party,  under  oath,  ib  disclose  such  facts  as  may  a^ect 
the  rights  of  his  opponent,  which  rest  in  his  private  know- 
ledge QsAj ;  and  will  order  books,  and  other  written  docu^ 
meats,  to  be  pi^duoed,  which  a  court  of  law  will  not  do. 
In  the  exeroise  of  their  power  over  trusts,  they  will  com*' 
pel  a  trustee  to  fulfil  his  tmst,  in  all  cases  where  the  trus* 
tee  was  entim^ed  to  io  a  collateral  act,  and,  in  some. 


9BS  POWERS  OF  CBANCISir. 

though  not  in  all  cases,  where  the  thing  to  be  done,  utms 
the  payment  of  money. 

In  that  exercise  of  these  serera)  powers,  ibert  are  eer* 
tain  maxims  which  govern  their  conduct ;  which  are  a$ 
fidlows : 

Chancery  does  not  interfere,  when  there  is  an  ade^ate 
remedy  at  law.  Whoever  asks  for  equity,  mu^  do  eqnity. 
When  chancery  decrees  a  specific  performance  of  a  eon* 
tract,  it  orders  also,  the  apfdicaDt  to  do  that  which  he  was 
bound  to  do.  When  chancery  rescinds  a  contract,  all 
parties  are  restored  to  the  situation  in  whieh  they  were 
before  the  contract  was  entered  into.  Chancery  never 
decrees  the  execution  of  a  contract,  \^ere  there  has  not 
been  the  utmost  fairness ;  nor  where  it  was  not  oripnally 
mutual ;  nor  in  favour  of  a  mere  volunteer.  Once  a 
mortgage,  always  a  sKMrtgage.  What  is  agreed  td  be  done, 
is  considered  in  chancery  as  done.  Whenever  one  per- 
son takes  an  undue  advanti^e  of  the  situation  of  another 
person,  and  by  this  means  obtains  a  bargain  beneficial  to 
himself,  and  injurious  to  the  other  man,  chancery  will  re* 
lieve  against  such  contracts.  In  the  lexercrse  of  granting 
specific  relief,  chancery  decrees  a  specific  performance  of 
many  contracts ;  and  if  the  promisor,  obligor,  or  cove- 
nantor, fail  to  fulfil  his  contract,  the  remedy  at  law  is  a 
compensation  in  damages,  for  a  breach  of  the  coiiti^ct : 
but  equity  orders  the  contract  to  be  performed,  in  the 
terms  of  it. 

A  covenants  with  B,  to  sell  to  him  Blaekacr^  for  such  a 
sum,  to  be  paid  by  such  a  thne,  &c. ;  and  A  refuses  to  ful- 
fil his  covenant ;  he  is  liable  in  an  action  on  this  covenant 
and  B  will  recover  such  damages  as  he  has  sustained; 
and  upon  payment  of  such  damages,  A  is  discharged 
from  all  other  claims  of  B,  by  virtue  of  that  covenant 
either  in  law  or  equity.  But,  if  B  bad  chosen  so  to  have 
d<me,  he  might  have  filed  a  bill  in  chancery,  praying  for 
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%r  coQTtjiuice  bj  A  to  B,  of  nackaero ;  and  tbas  chati* 
eery  would  decree,  if  A  could  not  show  any  substantial 
reason  why  be  ought  not  To  enable  chancefjr  to  de- 
cree specifioaUy,  the  perfonnaace  of  a  contract,  it  is  a  geiH 
eral  rule,  that  such  contract  must  be  valid  at  law.  The 
existence  of  a  power  in  chancery,  to  give  effect  to  a  con- 
tract disallowed  at  law,  would  be  exalting  the  judicial 
above  the  legislative  power,  in  the  very  thing  in  which 
the  appropriate  power  of  the  legislature  is  concerned* 
This  would  introduce  confuaon  in  all  legal  proceedings, 
and  utter  uncertainty,  as  to  what  the  final  result  of  any 
cause  wottkl  be,  on  application  to  chancery. 

The  interposition  of  chancery  is  not,  then,  became 
the  law  cannot  afford  a  remedy,  in  such  case,  to  B ;  for 
it  certainly  could :  the  reverse  is  the  truth ;  &r  if  them 
had  been  no  remedy  at  law,  there  could  be  none  in  equi- 
ty. The  remedy  in  one  court,  is  very  distinct  from  the 
remedy  in  tbe  other ;  bxA  when  the  remedy  is  had  in  ei^ 
ther  court,  it  is  considered  a^  a  full  remedy.  So  that 
there  cannot  be  a  remedy  in  l^th  courts,  though  it  mi^ 
be  had  in  either.  It  is  sometimes  asked,  how  is  this  eon- 
sbtent  with  the  rule,  that  chluacery  does  not  inteipose 
when  there  is  an  adequate  remedy  at  law?  It  is  die  .very 
ground  on  which  chancery  treads,  when  relief  is  granted ; 
fbr  in  those  cases  where  chancery.grants  relief  specifically, 
it  is  because  a  sum  io  damages,  the  (ndy  remedy  afforded 
by  a  court  of  law,  is  not  viewed  in  equity,  as  an  adequate 
remedy ;  and  whenever  equity  vie\ys  a  sum  of  money  as 
an  adequate  remedy,  it  refuses  relief  s  and  for  this  reason, 
ordinarily,  a  court  of  cbajpicery  does  not  decree  a  specif- 
ic performance  of  a  contract  respecting  personal  property. 
If  A  be  bound  to  deliver  to  B  a  horse  by  such  a  time,, 
and  then  refuses,  chancery  will  not  decree  a  ^cific  per- 
formance ;  for  a  sum  in  damages  is  considered  as  an  ad- 
equate remedy.    In  a  concern  of  this  nature,  where  the 
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money  recovered  can  be  a|^ied,  if  the  owner  ehooses, 
to  ptircbase  articles  of  the  saole  quality,  which  will  be 
equally  beneficial  as  the  article  promised ;  as  if  A  have 
promised  to  deliver  to  B,  one  thousand  busheb  of  wheat, 
and  fails ;  the  damages  given  for  non-perfonnance  will 
purchase  the  same  article  of  as  good  a  quality  as  that 
promised;  but  where  real  property  is  concerned,  the  case 
is  widely  different.  It  is  often  a  matter  of  great  impor- 
tance,  that  the  purchaser  should  have  the  identical  thing 
purchased.  It  may  be  a  dwelling  house,  when  no  other 
could  be  had,  convenient  to  his  plantation ;  it  may  be  the 
only  tract  of  land  that  can  be  conveniently  purchased,  in 
the  neighbourhood  in  which  he  lives;  and  may  be  not  on- 
ly a  matter  of  convenience  that  he  should  possess  it,  but 
essential  to  the  value  of  his  farm.  When  a  ease  of  a 
pi^rsonal  nature  occurs,  where  damages  are  not  an  ade- 
quate remedy,  chancery  will  grant  a  specific  remedy.  If 
a  family  picture  should  be  withheld  from  the  owner, 
chancery  will  decree  specific  relief;  for  damages,  in  such 
case,  is  not  considered  an  adequate  remedy.  If  injus- 
tice will  be  done  in  consequence  of  refusing  specific  re- 
lief, chancery  will  not  refuse  it 

A,  who  is  insolvent,  has  obtained  a  judgment  against 
B ;  at  the  same  time,  B  has  demands  against  A;  and  if 
.  be  should  pay  to  A  the  judgment,  he  would  not  be  able 
to  collect  his  demands  of  A:  in  such  case,  B  may  apply 
to  chancery,  for  a  decree  to  set  off  his  demands  against 
A's,  so  that  justice  may  b^  done;  and  thus  chancery  will 
decree,  and  grant  specific  relief.  For  in  such  case,  B's 
remedy,  in  a  course  of  law,  would  not  be  effectual,  by  rea- 
Bon  of  A's  insolvency.  By  the  set-off  in  equity,  justice  is 
done,  and  B  has  now  an  adequate  remedy. 

The  power  of  granting  specific  relief,  which  is  now 
one  of  the  most  prominent  features  of  that  noble  system 
of  jurisprudence  which  prevails  in  a  court  of  chancery, 
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Was  unknown  to  the  ancient  common  law  of  Ee^Iand  ; 
neither  was  it  introduced  into  the  English  code  of  law5 
b J  any  statute,  but  gradually  grew  up  to  the  perfection  to 
which  it  has  now  attained,  under  the  fostering  hand  of  those 
great  men  who  hare  for  a  succession  of  ages,  presided  in 
those  courts.      It  seems  to  hare  been  understood^  at  a 
Tery  early  period  of  English  history,  that  when  a  person 
supposed  that  justice  was  due  to  him  from  another,  and 
iie  could  not  obtain  it  by  the  ordinary  course  of  legal 
proceedings,  that  he  might  apply  to  the  king,  as  parerii 
patricB,  who  was  bound  to  see  that  justice  was  administer* 
«d  to  his  subjects.      As  it  was  impossible  for  the  king, 
personally,  to  administer  justice  to  them,  amidst  all  his 
numerous  arocations,  the  necessary  consequence  of  his 
elevated  station,  he  appointed  a  chancellor,  to  whom  was 
committed  the  duty  of  hearing  the  applications  of  the 
king's  subjects,  for  that  justice  which  th6y  claimed  as 
their  due,  and  which  they  could  not  obtain  in  a  court  of 
law.    It  is  highly  probable,  that  when  this  branch  of  th« 
royal  prerogative  was  first  committed  to  the  chancellors^ 
when  the  system  which  now  beautifies  and  strengthens 
the  kingdom,  was  in  its  infancy,  that  causes  were  ^ter- 
inined  pro  arhitrio  judids,  as  the  particular  jus^R-  of 
each  cause  seemed  to  require  9  but  with  little  regard  to 
that  general  justice,  which  the  good  of  community  de- 
mands should  in  a  special  manner  be  attended  to ;  and 
this,  no  doubt,  gave  rise  to  the  opinion,  that  the  object 
which  was  especially  regarded  by  chancery  was,  to  abate 
the  rigour  of  summum  jus. 

Since  the  law  of  chancery  has  heen  matured^  by  th« 
wisdom  of  those  great  men  who  from  age  to  age,  hare 
held  the  office  of  chancellor,  there  is  no  room  for  such 
observations :  precedents  hare  the  same  binding  force  in 
a  court  of  chancery,  as  in  a  court  of  law.      In  the  time 
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of  Edwardf  IV,  this  power  of  granting  specific  relier^ 
first  began  to  be  exercised  by  a  court  of  chancery;  and 
has  been  continued  from  that  tim^  to  this.  It  was  resist- 
ed by  the  court  of  king's  bench  for  a  considerable  time, 
but  dbancery  triumphed;  and  ever  since  the  reign  of 
James  I,  has  remvned  undisturbed. 

The  general  rule  is,  tliat  when  damages  are  recovera- 
ble at  law>  for  the  breach  of  a  contract  respecting  real 
p]roperty,  chancery  will  decree  a  specific  performance  of 
such  contract ;  but  this  is  not  an  universal  rule ;  for  there 
are  eases  where  a  recovery  of  damages  may  be  had  at 
law,  where  a  court  of  equity  will  not  decree  a  specific 
execution  of  the  contract.  It  is  discretionary  with  them, 
whether  they  grant  such  relief  or  not.  It  is  a  sound  dis- 
cretion, by  which  they  are  governed.  They  do  not're- 
fuse  to  grant  such  relief  from  whim  or  caprice,  merely 
because  they  will  not ;  but  when  it  appears  to  them,  that 
It  wiQ  not  subserve  the  cause  of  justice  to  grant  such  re- 
lief, they  leave  the  party  to  his  remedy  at  law.  When- 
ever the  bargain  appears  to  be  a  hard  bargain,  bordering 
on  oppression,  and  where  there  is  a  wapt  of  the  most  per- 
fec^^irness,  or  any  concealment  of  any  fact,  which 
fMPIld  have  been  ingenuous  to  have  disclosed,  or 
''^rany  advantage  hos  been  taken  of  superior  skill  in  any 
science,  by  means  whereof,  a  beneficial  b&rgain  has  been 
obtained ;  a  coui^of  equity  will  refuse  to  decree  a  spe- 
cific performance,  although  the  bargain  is  not  so  corrupt 
as  to  induae  them  to  rescind  it ;  but  they  leave  the  party 
to  his  remedy  at  law,  without  affording  him  any  tounte-p 
tiance  from  a  court  of  equity:  much  more  will  they  re- 
fiise  to  decree  a  specific  performance  of  such  a  Contract 
as  may  be  rescinded,  or  relieved  against;  either  at  law  or 
equity.  So,  too,  a  court  of  equity  will  not  decree  the 
"performance  of  a  voluntary  covenant,  in  favour  of  a  vol- 
unteer; foriuthough  damages  are  recoverable  in  sucb-g 
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case,  thej  would  be  only  nominal ;  a  specific  perform* 
ance,  if  decreed,  in  point  of  value,  would  exceed  th« 
damages  to  which  the  corenantee  was  entitled :  it  would 
be  the  whole  value  of  the  thing  covenanted  to  be  done ; 
whereas,  for  a  breach  of  said  covenant,  the  covenantee 
was  entitled  to  nothing  more  than  nominal  damages :  to 
enforce  a  specific  performance  of  such  covenant,  would 
be  to  afford  a  remedy,  more  than  adequate.      S05  also, 
where  A  has  contracted  to  convey  real  property  to  B ;.  if 
he  refuses,  he  is  liable  in  damages  to  B  ^  or  be  will  be 
ordered  by  a  court  of  chancery,  to  convey  as  he  agreed 
to  do.  ^  Yet,  if  C  have  purchased  of  A,  the  things  agreed 
to  be  conveyed  to  B,  without  notice  of  that  agreement, 
no  ilecree  will  pass  against  C,  the  bona  fide  purohaser ; 
and  B  will  be  driven  to  his  action  at  law,  as  his  best  tern* 
edy.      By  this,  it  is  not  meant  to  convey  the  idea,  that 
equity  will  not  decree  that  A  convey,  by  a  good  title  to 
B,  as  he  agreed  to  do;  but  this  will  not  afibrd  to  B,  a  spe-* 
cific  remedy,  if  C  refuse  to  reconvey  to  A ;  for  althou^ 
it  may  be  impossible  for  A  to  induce  C  to  convey  the  ti- 
tle, either  to  him  or  to  B,  yet,  this  does  not  take  from  a 
court  of  equity,  the  power  to  decree  that  he  do  so  con- 
vey.   For,  whenever  the  impossibility  of  doing  a  certain 
act,  is  created  by  the  act  of  him  who  agreed  to  do  it,  chan- 
cery will  decree  the  thing  to  be  done ;  and  if  it  shall  remain 
impossible  to  be  done  by  him,  as  in  the  case  put,  where  A 
cannot  prevail  upon  C  to  part  with  the  thing  conveyed  to 
him,  whatever  it  may  be,  house  or  lands ;  in  this  case 
the  decree  is  enforced,  by  setting  a  penalty  on  A,  if  he 
does  not  convey,  as  ordered  by  the  decree.    So  that  the 
event  will  be,  that  B  is  entitled  to  the  penalty,  though  he 
cannot  have  the  house  or  land.      This  penalty  be  can 
recover,  which  is  in  nature  of  damages,  for  the  breach 
of  the  covenant.    This  is  a  perfectly  reasonable  exercii^e 
of  power;  for,  if  A  will  by  bis  ovm  act,  reader  it  impos- 
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nUe  for  hhb  to  perform  his  owti  contract,  be  is  mtt  eutt* 
tied  to  any  pc^culiar  indoIgeDce';  cbancerj  mnj  decie^ 
Ibat  be  dbatU  perform  it,  and  it  may  become  possible ;  for 
be  may  fitid  it  for  bis  interest  to  proeure  tbe  title  irom  G,. 
which  in  such  case  be  will  do,  rather  than  to  pay  the  pen** 
alty  i  and  if  be  Cannot,  tbe  pepaky  set  by  the  court,  will 
be  reasonable :  nothing  will  be  done  by  wi^  of  punishment  ^ 
tbe  penalty  will  be  such  as  will  secure  to  B,  ample,  but 
not  vindictive  damages  ;  and  is  always  subject  to  the  Gon<» 
trel  of  tbe  eourt^  until  it  is  paid :  so  that  if  A,  after  the 
penalty  is  incurred,  should  procure  an  authentic  title  of 
that  which  he  was  decreed  to  procore,  and  apply  to  cban* 
eery,  on  submitting  to  pay  such  sum  in  damages,  as  it 
was  reasonable  for  B  to  receive,  and  to  give  such  title  U^ 
B  as  he  was  ordered  to  give,  be  will  be  released  from  the 
penalty. 

•  In  the  exercise  of  this  powcr^  we  see  no  difference  m 
principle,  betwiict  courts  of  law  and  courts  of  chancery^ 
but  what  consists  in  the  different  remedies.  Is  the  con^ 
tract  void  at  law,  so  that  no  damages  could  be  recovered? 
So  it  is  in  equity,  so  that  their  can  be  no  specific  perform** 
ance  decreed.  It  is  an  invariable  rule  in  chancery,  that 
wbeaever  a  decree  for  the  specific  execution  of  a  contract 
is  obtained,  tbe  applicant  shaU  be  enjoined  to  perfonas 
that,  which  he,  by  tbe  contract,  was  bound  At  perlbnn  f 
for  the  maxim  in  equity,  is,  that  he  who  asks  for  equity 
must  do  equity.  It  tsiUj  be,,  that  the  time  has  ne^  anriv* 
ed,  when  it  was  his  duty  to  perform  that  which  he  had 
contracted  to  do;  in  that  case  be  will  be.enjoined^  unc^er 
a  penalty,  to  perform  what  he  wa»  bound  to  do,  when 
that  time  arrives* 

There  are  cases;  where,'  after  tbe  coDtract  was'  entered 
into,  a  complete  performance  has^  by  reason  of  some- sta- 
tute, become  illegal ;  whilst  a  partial  peifofmai[ioe  would 
be  legal.    In  such  c^se,  chancery  will  Jecree-  a 
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performanee,  prorided  the.  party  olaiming  perfomaneef 

desires  it :  as  was  the  case  where  the  bishop  had  agreed 

to  lease  the  church  lands  for  seventy  years;  but,  before 

the  time  had  arrived^  when  the  lease  wis  to  be  given,  a 

st&tute  was  enacted,  foibidding  the  bishops  to  lease  the 

ahurcb  lands  for  a  longer  period  than  forty  years.    The 

b^tt^aiBee  then  applied  to  the  bishop,  for  a  lease  of  tfa# 

land  for  forty  years;  and,  upon  the  bishop's  re&sal  ta 

give  such  lease,  applied  to  chancery  for  relief.    Cbanee- 

ry  decreed  against  the  bishop,  thai  he  should  lease  said 

lands  for  forty  years,  so  agreed  to  be  leased.    It  is  appa-» 

rent,  that  no  injustice  was  done,  if  the  bargainee  was  wil« 

fing  to  receive  a  lease  for  for^  years,  instead  of  seventy 

y^ars.    The  bishop  oould^have  no  ground  for  complaint; 

for  it  was  certain,  that  he  had  agreed  to  lease  the  land 

for  that  length  of  time;  for  be  bad  agreed  to  lease  it  for 

a  longer  time,  and  omme  msfus  continet  minus;  and  the 

reason  why  the  plaintiff  could  have  no  remedy  at  law, 

arose  only  from  a  technical  difficulty.     If  the  suit  was 

brought,  it  must  be  on  the  agreement ;  and  on  that,  there 

could  not  be  a  recovery,  by  reason  of  the  statute ;  and 

the  evidence  that  the  bishop  could  lease  for  forty  years^ 

could  not  support  a  declaration  on  a^  agreement  for  a 

lease  for  seventy  years. 

It  will  often  happen,  ^en  a  person  applies  for.  relief 
that  he  is  not  entitled  to  obtain  it,  unless  something  is 
pieitomed  oil  bb  part.  It  may  be  that  he  ought  to  pay 
io  his  antagonist  a  sum  of  money;  and  the  controversy 
respectsthesnm  which  ought  to  be  paid.  In  such  case, 
ttbe  applicant  must  o&rto  pay  such  sum  as  the  court 
shall  order  to  be  paid;  and  chancery  will  grant  him  re- 
Uef,  cm  condition: that  he  pays  such  sum. 

Whenever  it  appears  from  the  contract,  that  the  obli- 
gor was  io  have  his  election,  either  to  pay  a  sum  of 
iQoney,  or  to  perform  the  thing  agreed  to  be  done>  the 
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court  will  not  decree  a  specific  j>erformaoce,  butivili 
leave  the  party  to  his  remedy  at  law,  to  recover  the 
moDey ;  for  a  suit  at  law,  in  such  a  case,  is  an  adequate 
remedy. 

A  contract  is  often  so  made,  that  a  party  agrees  to  do 
a  certain  thing,  or  to  pay  a  sum  of  money.    If  it  can  be 
discovered,  that  the  penalty  annexed,  was  to  enforce  the 
performance  of  the  contract,  the  court  will  decree  a  spe« 
cific  performance.    If  it  were  in  nature  of  assessed  dama- 
ges betwixt  the  parties,  the  court  will  not  decree  a  specific 
performance ;  for  it  was  intended,  that  the  promisor  should 
be  at  liberty  to  do  that  which  he  chpse  to  do;  and  the 
law  affords  an  appropriate  remedy,  viz.  a  suit,  to  recover 
a  sum  of  money,  which  It  was  agreed  that  he  should  pay, 
if  he  did  not  perform  the  specific  act  agreed  to  be  done « 
and  whether  the  non-fulfilment  of  the  contract,  was  in* 
tended  as  a  penalty  to  enforce  the  performanoe,  or  was 
damages  assessed  betwixt  the  parties,  is  to  be  learnt,  not 
only  from  express  words,  but  also  from  the  nature  of  the 
transaction.    The  sum  to  be  paid,  will  often  furnish  satis- 
factory evidence  which  was  intended :  as  if  A  should  con- 
tract with  B,  that  he  would  not  sell  any  article  of  grocery 
in  the  village  of  E ;  and  lays  himself  under  a  penalty  of 
one  thousand  eagles,  if  he  do ;  and  it  so  happens,  that  he 
sells  six  gallons  of  brandy  in  the  village  of  £ ;  it  is  easy 
to  see,  that  this  sum  ought  not  to  be  considered  as  as- 
sessed damages,  but  a  penalty  to  enforce  the  contK^t.. 
On  the  other  hand,  if  A  had  leaseli  to  B,  thirty  acres  of 
land,  some  of  which  was  plough  land,  and  some  meadow, 
at  the  rate  of  two  dollars  per  annum  for  each  acre ;  and 
if  B  should  plough  a  certain  four  acre  lot  of  the  thir^ 
acres,  that  he  should  pay  two  dollars  and  fifty  cents  per 
acre,  for  those  four  acres  ;  in  this  case,  it.is  easy  to  see, 
that  the  fifty  cents  per  acre,  for  the  four  acres,  was  in  aa- 
ture  pf  assessed  damages. 
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If  A  makes  an  agreement  with  B,  to  sell  him  certain 
real  property,  if  the  terms  be  settled,  and  the  formal  part 
or  execution,  only,  remains  to  be  completed ;  a  colirt  of 
chancery  considers  the  propeity  as  transferred  from  the 
time  of  making  the  contract ;  even  if  some  after  time  is 
fixed  for  the  execution  of  the  contract.  The  vendor, 
from  the  time  of  making  the  contract,  is  viewed  as  a 
trustee  to  the  vendee  of  the  land,  and  the  vendee  as  trus* 
tee  of  the  money  for  the  vendor;  and  chancery  will  com- 
pel the  fulfilment  of  all  trusts.  From  this  doctrine,  some 
important  consequences  follow :  If  this  property,  so  con- 
tracted to  be  conveyed,  should  be  destroyed  by  some  in- 
evitable accident,  as  was  the  case  jaf  a  loss  of  real  pro- 
perty in  the  island  of  Jamaica,  by  an  earthquake,  it  is  the  ' 
land  of  B.  So  too,  if  A,  the  seller,  die,  it  is  the  land  of 
B,  and  the  executor  of  A  is  entitled  to  the  purchase- 
money.  If  B,  the  vendee,  die,  the  land,  so  agreed  to  be 
purchased,  descends  to  the  heir.  If  B  had  made  his  will, 
and  devised  all  his  real  property,  such  land  would  have 
passed  to  the  devisee,  by  the  t6rms  real  property.  So 
too,  where  there  are  articles  of  agreement,  in  cases  of 
marriage  settlements,  that  so  much  money  shall  be  laid 
out  in  the  purchase  of  land,  this  money  is  coifsidered  as 
land:  yet,  the  person,  who  is  entitled  to  the  benefit  of 
the  money,  may,  at  his  election,  consider  it  as  personal 
or  real  property;  and  may  bequeath  it  by  a  will,  that 
will  pass  personal  property.  Money,  agreed  to  be  laid 
out  in  land,  is  subject  to  the  husband's  courtesy,  but  not 
to  the  widow's  dower;  which  mars  the  symmetry  of  the 
Jaw  upon  this  subject.  2  Pow.  83,  112,  236,  248.  1  P. 
Wms.  438.  3  P,  Wms.  224.  Pr.  in  Can.  397.  l  Ver.  583. 

I  P.  Wms.  61.    1  Atk.  572.  2  P.  Wms.  56,  79,  232,  68.    1 1 

Mod.  468.  3  P.  Wms.  215.  1  P.  Wms.  710. 

If  a  contract  were  originally  mutual  and  equal,  chance- 
ry will  enforce  a  specific  execution  of  it;  although,  by 
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subsequent  events,  it  has  become  unequal :  as  where  A. 
received  of  B  a  sum  of  money,  and  gave  to  him  an  annu^- 
ity  therefor,  during  his,  A's  life.    A  nvas  a  man  of  sound 
iiealtfa,  of  about  thirty  years  of  age.    Within  one  montk 
after  the  receipt  of  the  money,  A-  died ;  so  that  B  lost 
bis  money;  but  there  was  nothing  unfair  in  the  contract: 
it  was  equal,  when  made';  but  became  unequal  after- 
wards, by  the  act  of  God.    By  the  contract,  B  was  to 
pay  the  money  by  instalments ;  which  the  court  decreed 
should  be  done.    If  it  should  be  asked  upon  what  prin- 
ciple chancery  interfered,  as  there  was  nothing  but  money 
to  be  ryovered,  and  that  might  be  recovered  by  a  suit 
at  law?  the  answer  is  this :  that,  although  it  is  a  maxim 
in  a  court  of  equity,  not  to  interfere,  where  th^re  is  aa 
adequate  remedy  at  law  ;  yet,  if  the  contract  be  of  such 
a  nature,  as  it  would  be  proper  for  one  of  the  parties  to 
apply  to  chancery  for  specific  relief,  the  court  will  grant 
relief  to  the  other;  although  nothing  but  money  can  be 
recovered  in  any  court,  and  that  may  be  recovered  in  a 
court  of  law:  As  where  A  enters  into  an  engagement  with 
B,  to  convey  to  him  Blackacre ;  for  which  B  covenants 
with  A  to  pay  to  him  two  thousand  dollars.    In  this  case, 
if  A  had   refused  to  convey  Blackacre  to  B,  B  might 
apply  to  chancery  for  a  decree,  that  A  should  convey  to 
him  Blackacre,  according  to  the  agreement.    Here  B 
had  the  privilege  of  seeking  specific  relief.    So,  also,  A 
is  permitted  to  apply  to  chancery  for  a  decree,  that  B 
pay  to  him  two  thousand  dollars,  according  to  the  agree^ 
ment.    So,  in  the  case  of  the  annuity,  which  is  real  pro- 
perty, B  might  have  applied  to  chancery,  if  A  had  refu- 
sed to  execute  the  conveyance  of  the  annuity,  to  compel 
him  to  do  it ;  and  B,  in  his  turn,  can  apply  to  chancery, 
to  compel  A  to  pay  the  money.    2  Bro.  Can.  Ca.  415. 
Pre.  in  Can.  156.  .2  Pow.  132,  219. 
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The  ft^te  of  fmuds  aod  porjiuJes  reqiuretf  that  all 
cpatraets  respectk^  Ifoids,  should  be  in  writing;  uui  yet 
we^ften  :&md.  a  cpurt  of  cbancerjr  -decreeing  a  specific 
eKeoiitiont  of  a  parol  coiitrftQl;  respe^etiiig  landf »-  ,  Wbea 
a»)r  {lersoii  applied  for  the  pacific  e^tecutioa  of  a  piurol 
ountract  rsspecUiQig  landa,  if  there,  be  nothii^  moi^e  in  hifs 
ease  than  this;  that  such  p9JCQl  contract  exists  as  he 
eiaim^i,  and  be  offers  to  pi^vethe  terms  of  the  jeontract^ 
by  the .wilnesses^wbd  h^ai^  it;  such  an  supplication  must 
Aily  apd  will,  he  rejected  hy  a'  court  of  chancery,  .  It  is 
not  tfie  objeMSt  oLjthis,  treatise'  respecting  the  povifers  of  a 
'3eoni;t  of  chancery,  to  peint  out  the  law  of  contracts,  ai^ 
lurtber  th«a  is  necessary  to  shovr  in  what  cases  chancery 
l^aats  relief  that  cannot.be  bad  at  law,  and  to  invepjtigate 
j^, prinoiple  m  whic\f^  this  relief  is  granted.  On  are-  ' 
mew  of  the  deeisiona  wbece  applications  baire  been  made) 
for  the  ape^ifia  esecntipa  of  a  parol  agreem^atrei^ecting 
hiad,  it  seeoifs  ^diffiqult  to  ascertain,  with  precision,  the 
^oveming.^ciiicipla  in.ma»y  cases;  arising  from  "what 
t^pears-to  me  contradictory  decisions,  wholly  irrecoa* 
eileable.  ;      - 

It  is  saii^  chancery  wHl  so  moi^Id  contracts,  as  >to  pre^ 
vemt  any  frsfbd  being  succfssfully  praictised ;  and,  although 
«Tefy  oian  may  refuse  tofidfil  a  (>arol  engageiis^ntv  re^ 
j^eotitig  hinda^  if  nothing- nM)re  than  this  privilege  be 
claimed  l^  the  ptfomisac:  yet  if  he  attempts  to  derive  to 
himself  any  other  .advantage  from  ^uch  promise,  than 
^f^  of  refusing  to  folfil  his  oontract,  it  is  a  fraud  which 
chancery  wiil.  oorrect,  by  compelling  him  to  a  specific 
]pecformat}ce  of  the  parol  contract  As,  when  A  a^'eed 
trith  B,  to  lease  to  him  a  farm  of  land  for  twenty  years, 
and,  as  part  of  the  consideration  jfor  the  lease,  B  agreed 
to  build  a  bam  09  &e  premises ;  B  entered,  and  built 
the  barn.    A  evaded  g^ing  a  wriUen  lease,  from  time  to 

C3 
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tiiiie.  At  lengdii  lis  refused  to  execute  ii  fease;  aa# 
warned  B  ti»  Ie«rethe  piemiaes.  B  filed  a  b81  to  cocn^ 
pel  A  tofidfflhift{>ioaiiae.  Id  this  case,  the  coutt  de- 
creed that  he  should  eieeate  a  lease,  as  he  pranMsed  ; 
for  he  bad  «ot  bareljr  refused  to  fulfil  a  purol  promiae, 
which  he  jnigbt  hatre  done ;  but  had  aaade  use  of  the 
privilege  afibrded  him  by  the  statute,  to  gaio-  to  htiasetf  a 
kara,  hoik  on  ihe  preuiises.  Theve  cotdd  be  bo  ^ay  t» 
gra&t  epecifie  relief  against  this  fraud,  but  by  ^lecreeing  a 
fulfilment  of  Ibis  eOBtract*  From  Ibis  case,  we  sAkouU 
eonehsde,  Ihat^  as  a  finad  ^aa  ekiined  to  have  been  prac- 
tised, and  fraud  caooot  be  prored  o^ierwise  than  by  parol 
tjBstinosy »  therelere  it  is  to  show  Ib^^^^^b^t  the  pa* 
lol  aj^etteut  is  admissible  testimooy  ;  and,  beii^-  proved, 
it  is  qprnpeleut  to  a  court  49if  ehaneeiy  t»  geaot  relitf. 
The  pnociple  is  this :  fiquitgr  will' not  peraullhe  defieod- 
aut  to  commit  a  fraud,  by.  pleading  that  a  contraot  is  not 
'm  writing;  and  there  istno  method  to  ^fc  ^^cific  r^ef, 
but  by  decreeiBg  the  'pwol  eontract  to  be  executed.  2 
Vcr.  454,  456.  2  Stra,  7a3.  l  Alt  12.  Pre.  in  Can.  5.i9. 
In  the  last  case,  much  money  was  expended  in  repairing 
the  premises.  2  Free.  2^&.  Whece  a^  waQ  was  buih^  the 
defendant  was  not  allowed  to  a?ail  himself  of  the  statute ; 
Ipr  it  waidd  be  a  fraud  to  suffer  bim  fo  take  the  benefit  of 
m  imptovement  made  by  aootbear*  If  this  i|reie,  indeed, 
die  (Minoiple,  it  would  follow  then,  if  money  were  ex* 
penned  in  maidng  repairs^  building  cfmvenient  out- 
houses, and .  the .  lUce,  relying  on  the  parol  agreement ; 
although,  it  was  no  part  of  a  pasol  contract,  that  this 
sboidd  be  done;  &at)  in  such  ease,  the  def^mdant  coidd 
not  avail  himself  of  the  stsltute ;  for  it  would  be  a  fraud. 
But  Lord  BosIyjQ^  opinion^  in  the  case  of  WeU&vs.,Strad- 
I«i^  s  Ves.  379,  we%  that  he  could  avafl  himself  of  the 
atatute,  if  it  were  no  part  of  the  contract  that  it  should  be 
MO  laid  out*    So,  also,  was  the  decision  in  l  Yern.  isL 
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11  dMM  eMes  wte  cetted  law,  the  prmoiple  U  not'tli^ 
the  cdtit  wil  iKyt  suflBer  the  t^bndiiiitta  commit  ft  fraad, 
hy  tthbg  benefit  of  the  expetidkiif^s  of  the  plaintiff;  hf 
dits  ffsudas  as  effeetaalljr  perpetmted^  where  the  teitos  of 
Ihe  oMtractdid  not  caM  for  the  expenditui^,  as  wlMfcre  it 
4Kd.  Bet  in  the  case  in  2  Free*  268,  the  biuilding  of  the 
vmU  was  net  caHed  for  by  the  terms  of  ttie  contract;  and 
it  was  holden,  that  the  defendant  conld  not  shelter  htm- 
B^  UQitepthe  statute.  This  case  is  direeliy  opposed  to 
Lord  Roslyn^s  o{Hnton)  and  the  case  in  1  Vem.  151. 

Again,  the  opbions  hi  the  hooks  ate  liiioUy  iTi«eoi>- 
eileable  €fB'the'4uestionj  \v4ielher  the  paymeat  of  money, 
on  A^  fiN^sg  of  a  parol  agreement,  tikes  the  ease  out 
^the  statute,  in  the  fidlowing  eases,  the  court  suffered 
the  defendaiit  to  -tffaal  himself  #f  the  statute,  notwith- 
"filancKng  money  was  paid  in  performance  of  an  ftgree- 
ment  hy  paro).  Pre.  in  CaD.  ^60.  3  £q.  <?a.  Ahr.  46. 
Lefroy,  22i  In  iim  ibikmhig  oases,  it  was  hoMen)  that 
the  payment^  money,  on- the  footing  of  a  parol  agree- 
mentr  took  the  case  <mt  of  the  stati^.^  I  V^rn.  472.  3 
Atfc.  1.  4Ves.  7«e, 

If  it  be  no  fraud  to  receive  another^s  money,  on  the 
footing  of  a  parol  agreilmeDt,  and  then  to  refuse  the  fulfil- 
ment ef  that  fiigl!<eemeift ;  then  the  cases  in  Pre.  in  Can. 
Eq.  Ga.  Abr.  awd  Lefroy,  are  correct  5  if  the  governing 
principle  of  the  inter£^[>ettce  of  obancery  were  to  f>re?ent 
fraud.  Bat  if  it  he  a'  ^aiud  so  to  do;  then  they  are  incorr 
rect;  and  the  cas;es  in  1  Vem..  §  Aik.  and  4  Yes.  are  cor- 
rect ;  which  proceed^  «i  the  ground,  that  the  preven- 
tion of  fraud  was  the  reason  why  tbey  were  supposed  not 
to  be  within  the  statute.  There  is  another  class  of  cases, 
wfaidh,  to  my  mind,  are  irreconetleahle ;  and  I  cannot 
perceive  that,  in-aay  ofthem,  the  governing  principle  of 
interference  could  be  the  prevention  of  frauds.  I  allude 
to  those  cases^  where  it  iacontended,  Ihat^  if  the  de&ad- 
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wot  eoofeflfied  the  pytrolftgreemeiit  io  bi»  aDiv^r^  the^outl 
would  decree  the  performance  of  it,  «ltkoixgb  he  insufted 
on  not  performing  it,  claimiog  that  he  was  protected  kqr 
the  statMt^  of  frauds.  This  doctrine  .was  hcMen  in  Pre. 
in  Can.  20B,  374  2  Atk.  Ii5.  3  Atk.  1..  A  di&reatdec^ 
trine  wu$  holden,  2  R  Bl  ^3.  3  Bro.  in  Cftn>  563,  B65.  4 
Ves.  23,  6  Ves.  37.  If  the  former  cases  be  conreet,.tbe 
principle  must  be,  that  there  was  iinkibiteble  proe^.  of 
there  being  an  agreement;  and  if. the  court  could  find 
the  proof  that  there  was  an  agreement,  without  leamiAg 
the  terms  of  it  from  witnesses,  tbey  would  decree  the>ex* 
ecutioQ  of  it,  although  it  was  ^  parol  agreement. 

One  thing  seems  to  be  admitted  bj  all ;  -  that  if  ibe  die» 
fendapt  admit  the  paK>l  agreement,  Md  -do  not  io^st 
upon  the  statute  of  frauds,  the.  court  wiH  execute  U* 
Whence  do  they  derive  this  authority  f  If  the  contract 
be  void,  bow  can  they  execute  it?  It  is  .true,  the  admis- 
sion proves,  without  danger  of  fraud  or  perjury,  •  that 
there  was  an  i^eement ;  but  it  was  a  pu-ol  agreement, 
which  th^  statute  declares  to  be  void.'  Can  it  be  on  any 
other  ground  than  this;  that  they  have  arrived  at  the  ev* 
idence  of  there  being  such  an.  agreement,  without  dan* 
ger  of  the  mischief  heifig  incurxed,  which  the  statute  in- 
tended to  prevent?  4  Yes.  J39»  548.  But  this  is  as  efleet*- 
ually  accomplished  where  th^  parol  agreement  is  admit- 
ted, but  the  statute  is  insisted  upon,  as  when  it  is  not  in* 
sisted  upon,  Jf  the  reason  why  they  cannot  de^ee  is,  that 
it  is  ^  parol  agreement,  it  will  remain  a  reason,  when  it  is 
not  insisted  upon.  If  the  reason  why  they  decree  in  cases 
where  the  statute  is  not  insisted  upon,  be,  that  it  is  out  of 
the  danger  guarded  against  by  the  statute ;  so,  too,  are 
the  cases  out  of  the  danger  guarded  agjiinst,  where  the 
agreejDQent  is  admitted,  and  the  statute  insisted  upon.  The 
cases  where  the  court  have  refused  to  execute  an  agree- 
ment when  admitted,  if  the  statute  of  frauds  and  perjury 
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were  t^st^d  upttci,  ^re,  to  my  mtnd,  wholly  irreconcQea- 
ble  to  aii  established  practice  in  chancery:  as  where  a 
MM  is  filed  for  tbb  perforiminee  of  a  parol  agreement, 
iwilbout  fttatisg  it  to  have  been  in  part  executed,  appeal-^ 
ing  to  the  conscieQte-  of  the  defendant^  vhether  such  ui 
agreement  existed  or  not ;  on  such  an  appeal  to  liie  de* 
fendant's  conscience,  the  court  compels  the  defendant 
either  to  admift  or  deny  the  agreement.    Why  should  thii 
be  done  ?'  Of  what  use  is  it,  if  the  defendant  may  admit, 
and  tbeh  present  its  being  executed,  fiy  insisting  on  the 
atatute  of  fratids  and  perjuries  f    If  it  would  answer  no 
purpose,  there  ito«dd  be  an  impr<^iety  in  compelling 
the  defendant  to  maJbe  a  discovery.   In  the  case  of  Child' 
tB.  Godolphk),  cited  in  2  Bro.  in  Can.  566,  Lord  Mans* 
field  deetered,  tbcit  the  defendant,  if  he  meant  to  avail 
himself  of  the  statute,  ought  to  have  denied  the  agree- 
ment ;  for,  says  he,  if  he  confesses  the  agreement,  the  court 
will  enforce  it.  •  So  Lord  Tburlow,  2  Bro.  in  Can.  656, 
on  a  bill  prayings  for  discovery  and  relief,  where  the  de- 
fendant pleaded  Ihe  statute,  both  as  to  the  discovery  and 
relief,  says,  that  if  nothing  is  stated  on  the  bill,  but  a  pa- 
rol agreement,  if  tbe  defendant  pleads,  he  must  support 
his  plea,  by  an  answer  denying  the  parol  agreement.  For 
what  reason  is  it,  that  the  statute  may  be  insisted  upon, 
and  pleaded  to  the  discovery.^     It  could  be  for  no  other 
than  this  only ;  that  if  the  agreement  was  disclosed,  it 
would  be  decreed  that  it  should  be  executed :  and  he  d<^- 
clares,  that  the  only  effect  of  the  statute  was,  that  the 
agreement  should  be  proved  aUunde  ;  that  is,  not  by  wit- 
nesses to  the  contract,  where  there  was  no  danger  of 
fraud,  perjury,  or  mistake  ;  but  there  was  none  when  the 
agreement  w^s  admitted ;  and  this  is  entirely  correspon- 
dent with  those  cases,  where  the  decree  has  been  enfor- 
ced when  the  agreement  has  been  admitted,  although  the 
statute  was  insisted  upon. 
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In  all  this  elas  of  eases,  H  seems  to  me,  ^t  tbe  rmi 
gromid  on  wfaieh  the  court  has  proceeded,  in  decreei»g 
a  specific  execution,  is^  that  they  bad,  by  a  legal  coinAfe, 
come  at  the  evidence  that  there  i»as  an  agreement.  M* 
dioo^  it  was  a  parol  agreement,  yet^  as,  in  soeh  oases, 
diere  was  no  socii  danger  as  was  goarded  agamstby  &e 
sUtule,  Ae  court  foond  no  difficdty  m  decreeing  an  exe- 
cution d*  it.  This  appears  to  me,  the-  better  opmion  ; 
for  those  who  have  decided  thus,  to  say  Ae  leas^ 
are  as  req»ectablf  as  those  who  have  decided'  oA^ 
€ffwise  ;  and  the  cases  in  which  that  opinion  has  been 
adopted,  are  the  most  numerous ;  and  all  of  them  are 
agreed  in  one  point,  that  the  agreement,  being  a  parol 
agreement,  is  no  objection,  if  the  statute  be  imosted  on 
by  tbe  defendant;  and  also  the  competing  of  the  defebd^ 
ant  to  ay  wer  to  a  bill  of  discovery,  whether  there  was  an 
agreement  or  not,  when  this  would  be  perfe^y  idle,  as 
its  being  parol  was  pleaded  to  the  discovery. 

There  remains  to  inquire,  what  is  the  principle  on  vrfiich 
the  court  has  ever  decreed,  that  when  there  was  a  parol 
agreement,  and  a  ddivery  of  possession,  that  there  shouM 
be  a  specific  execution  of  this  agreement  f  Tins' was 
done  in  the  case  of  Butcher  vs.  Stapeley.  i  Vem.  365. 
What  rendere  it  difficult  to  def^rmine,  is,  that  the  casete 
on  diis  point  also  are  not  reconciieable.  Ih  a  case,  Pre; 
in  Can.  ^6i ,  a  doubt  is  expressed  as  to  this  point  So,  in 
the  ease  of  Sintth  vs.  l^rher,  a  promise  of  a  lease,  though 
IMseOBlpamed  with  possession,  was  held  to  be  within  th^ 
statute.  This  ease,  in  principle,  is  opposed  to  the  cs^ 
of  Butcher  vs.  Stapeley.  There  is  no  diiSreirehce  in  the  ca- 
ses, only  one  was  an  absc^ute  sai^,  and  the  oth^er  a  tease 
fior  years :  but  this  is  not  material,  for  they  both  are  con- 
tracts respectbg  Idad. 

A  coikinuance  in  possession j  after  the  expiration  of  a 
former  lease,' affords  no  proof -of  any^  agreemient''  for  a 


POWERS  OF  eflAIfCKRT.  99» 

lesie.  1^  tease,  m  such  tase,  wiU  be  decreed :  but  on 
pajf  Bftent  oF  an  increased  rent,  according  to  the  terms  of 
a  parol  agreement  it  will  be  decreed.  IVom  these  case% 
tlK)ugb  contradictory,  the  better  opii^oH  seems  to  be,  that 
when  possession  has  been  deliitered,  a  fulfilanent  of  a  pa« 
tol  contract  w3I  be  decreed.  That  it  has  been  decreed 
in  some  eases,  is  indisputable.  Coidd  this  be  on  the 
footing  of  any  advantage  derived  to  tht  defendant,  by 
fraud  in  the  transaction  ?  It  does  not  appear  tfaat'there 
was  any  othar  fraud  but  refusii^  to  perfonn  what  he  had 
by  pand  promised  to  perform,  respecting  lands ;  and  aH 
admit  that  he  may  legally  do  this.  If  we  once  admit  the 
principle,  that  we  can  ascertain  the  fact,  that  there  was 
sach'  a  promise,  from  any  quarter  except  from  witnesses 
to  the  terms  of  the  contract,  the  court  will  decree  the 
eerformanee  of  it. 

The  dirfendant,  by  putting  the  plaintiff  into  possession^ 
has  furnished  evidence  that  there  was  a  contract ;  and  the 
|daintiffj  being  placed  in  such  a  situation,  must  be' at  lib- 
eity  to  prove  the  cotitract ;  for  if  he  was  not  at  liberty 
4o  give  in  evidence  this  agreement,  he  would  be'  consid* 
ered  as  a  tre^asser. 

The  contradictory  opinions-respecting  the  eases  of  pa^ 
rol  contracts,  when  they  are  to  he  executed^  and  when 
notj  render  it  difficult  to  eiieit  the  prinoij^es  on  which 
chancery  has  proceeded :  yet  I  believe  it  will  be  found, 
t^t  in  all  cases  where  courts  of  chiuicery  have  decreed 
a  specific  performance  of  a  parol  contract,  respecting  real 
property,  they  have  proceeded  on  one  of  these  groundsf 
either  that  it  was  necessary  so  to  decree,  to  prevent 
fraud ;  (for  before  4he  staiute  of  frauds  was  enacted,  ohan* 
eery  relieved  against  fraud  in  a  contract ;  a»d  the  statute 
requiring  that  certain  contracts  should  be  in  writing,  did 
not  validate  the  contract^  if  it  were  infected  by  Smad ;)  or 
because  they  were  enabkcl,  on  legal  grounds,  to  pr^re  a 
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contifct  bjr  mriente,  not  ivilhio  tfa«  dv^t^Sthe  Atts- 
chief*  whicb  tfais-  statute  meaiitte  pnevetit;  »  piiocifile 
perfectly  well  koown  to  be  reciemdiQ  uoAlogoiui  Ciise9. 
Hence,  it  isy  that  faeto  are  adhniasibley  wbkliipeo^y  ia^ 
eontettiUy,  that  a  coav^yanoe  ia  a  mottgi^ge ;  al^iou^ 
Ba  tbe  face  x)f  it,  it  -appears  to  be  an  absolute  deed ;  moh^ 
IS  leaving  the  vendor  in  poesession  a. number  of .  ytans 
and  demanding  no  rent^  and  (be  rend^  retaining  in  bb 
bands  the  note,  bond^  or  ciatm,  which  was.tbe  ccNosidera* 
tion  for  which  tbe  deed  wad  giren.    On  tbfs  note  the^ 
▼endee  receives  of  tbe*  ¥4^nd<Hr  Uie  annu^  interest    If 
this  conveyance  is  nnt  a  oorlgage^  il  hh  ^piosed  to  aU 
the  transaetidns  oft  men ;  fov,  when  tbe  groDtee  ttiakea 
va  absolute  purchase^  he  does  Aoi  leave  the  graotorto 
«njoy  the  premises,  unless  be  pi^$  rent  >  butit  is»  as^ 
always  practised  by  mortgegor  ao0  moiigageea    Again^  if 
A  should  conirey  bis  fann  io  B^  4>y  an  absolute  deed;  to 
pay  a  debt  which  be  owed  to  Bs  by  bond ;;  and  then  ieaw 
the  bond  in  the  hands  of  B ;  or  if  it  fa^been'left  by  niii»- 
take,  he  would  not  pay  interest  npon  a  debt  that  he  had 
already  paid  by  an  absohije  deed  of  his/arln:  nor  would 
B  ask  for  the  interest;  but  A  would  den&and  bis  bund. 
All  this  is  directly  opposed  to  the  idea  of.  an  absdlite 
deed,  in  the  case  p^t ;  and  precisely  wbi^t  would  be  dotnk, 
if  there  was  a  mortgage*    AH  this .  proves,  that  there  was 
an  agreement;  that  tbe  conveyance wa^ a. mort^l^y  a 
security  for  the  debt»    But  it  proves,  on^  a  p|A;oJi  agre^ 
ment ;  but  notwithstanding  this,  it  is  reee^ized  by  chan- 
cery, as  a  valid  i^reemtot    Such  ant  agreement  could 
not  have  been  prar(&d  by  witnesses,  who.  heard  the  ^rtns 
of  the  agreement ;  but  may  be  proved  by  facts  that  speak 
an  unequivocal  language,  that  cannot  be  mistaken^  for 
here  there  is  no  &ueh  danger  of  fraud,  aistBke,'Or  perjuqr* 
P^w;  on  Mort.  65. 
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A  court  of  chancery  will  reitise  to  decree  a  specific 
performance  of  a  contract,  although  it  respect  lands,  pro- 
vided it  is  discovered  that  there  are  reasonable  doubts,  as 
to  the  validity  of  thevtnlor's  tille;  but  will  leave  the 
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vendor  to  seek  his  remedy  at  law.  But  if  the  title  is 
probably  good,  chancery  will  decree :  for  a  decree  of 
that  court  does  not  alter  the  title.  2  P.  Wms.  199.  2  Atk« 
J 9,  20.  As  chancery  grants  specific  relief,  at  their  dis- 
cretion ;  that  is,  in  the  exorcise  of  sound  discretion;  they 
do  not  deem  it  proper,  where  there  is  a  reasonable  doubt, 
whether  the  applicant  is  entitled  to  any  remedy,  to  grant 
the  peculiar  remedy  of  that  court. 

It  has  been  observed,  that,  ordinarily,  chancery  does 
not  decree  a  specific  performance  of  contracts,  respecting 
personal  property.  The  only  reason  is,  that  a  remedy  at 
law  is  deemed  an  adequate  remedy :  but  if  a  case  arises, 
where,  in  the  opinion  of  the  court,  a  remedy  at  law  is 
not  considered  as  adequate,  it  is  no  objection  to  specif- 
ic relief,  that  the  contract  respects  personal  property. 
Therefore,  in  England,  contracts  for  transferring  stock, . 
were,  formerly,  considered  of  such  magnitude,  as  to  call 
for  the  special  interference  of  chancery.  1  P.  Wms.  571. 
2  P.  Wms.  385.  Pow.  Con.  2i7,  236.  2  Vern.  39.  But, 
lattarly,  the  courts  of  chancery  have,  considered  such 
contracts  as  receiving,  for  a  breach  of  them,  an  ample 
remedy  in  courts  of  law ;  and,  therefore,  refuse  to  decree 
that  they  shall  be  specifically  performed. 

Courts  of  chancery  have  often  refused  to  carry  into  ex- 
ecution an  agreement,  which  they  would  not  rescind  :  As 
when  an  agreement  is  made,  unattended  with  fraud,  but, 
bn  the  whole,  is  a  hard  bargain.^  So,  vvhen  the  person 
seeking  a  specific  performance,  has  before  sh^wn  a  dis- 
inclination to  fulfil  it ;  but  circumstances  being  changed, 
(and,  perhaps,  by  his  conduct,)  during  his  delay,  render- 
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ing  it  DOW,  in  his  view,  a  beneficial  agree/ai^t  to 
So  too,  when  an  agreement  has,  for  a  long  time,  laindop-' 
maat«  chancery  has  refused  to  decree  the  performance  of 
such  contracts.    The  principle^  on  which  the  denial  m 
founded,  in  the  last  case,  is,  as  I  apprehend,  that  a  pre- 
sumption arises,  that  the  claim  made  under  such  an  agree- 
ment, has,  probably,  been  settled,  or  in  some  way  re- 
leased y  and,  therefore,  the  clidmant  is  left  to  assert  his 
claim  at  law.    2  Pow.  Con*  260;    A  court  of  chancery 
will  protect  the  assignment  of  a  bond,  or  instrumept,  not 
negociable » that  is  to  say,  A  gives  a  bond  to  B,  lyho  sells 
it  to  C ;  and  of  this,  A  has  notice.    If  A,  after  notice, 
pay  this  bond  to  B,  who  is  a  bankrupt,  so  that  C  cannot 
have  an  effectual  remedj'^igainst  B,  chancery  wiU  compel 
A  to  pay  the  contents  of  the  bond  to  C.    The  principle 
on  which  chancery  proceeds,  is,  that  it  has  become  the 
duty  of  the  obligor  to  pay  the  assignee  of  the  obligee ; 
and  if  he  violate  this  duty,  so  that  the  assignee  is  ii^ured, 
chancery  will  cofppel  him  to  compensate  the  a^igne^. 
If  the  inquiry  be  made,  What  necessity  was  there  for  the 
interference  of  chancery  ?  Could  not  a  court  o£  law  h*ve 
afforded  a  remedy  to  the  assignee?    To  this  I  answer^ 
that  I  have  no  doubt  the  maxims  of  the  common  law 
would  have  reached  this  case ;  for,  when  an  injury  is  sus- 
tained, because  a  duty  was  not  performed,  which  the  per- 
son who  occasioned  the  injury,  owed  to  the  person  suffer- 
ing the  injury,  the  sufferer  is  entitled. to  damages.    In  this 
case,  nothing  can  be  more  manifest,  thap  that  it  was  the 
duty  of  A,  to  have  paid  the  money  due  upon  the  bond,  to 
C,  and  not  to  have  suffered  the  money  tp  have  gpne  iiUo 
the  hands  of  B ;  and  he  ought  not  to  have  tak^n  a  release 
from  the  bond,  and  prevented  a  recovery  thereon ;  thus 
wantonly,  without  any  justifiable  cause,  destroying  C's 
security  for  his  money ;  or  if  it  were  done  to  derive  some 
advantage  to  himself,  at  the  expense  of  C,  I  can  conceive 
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of  no  reason  iirhy  a  person  so  injured,  must  apply  to  clian- 
eery  for  relief,  except  this ;  that  courts  of  law  refused  to 
grant  that  relief,  which  the  maxims  of  the  common  law 
TvouM  have  warranted  them  in  doing.  The  courts  of 
chancery,  whien  they  grant  relief  in  such  cases,  [overleap 
no  bounds,  and  are  governed  by  no  caprice.  They  only 
aflbfd  a  remedy,  where,  upon  principles  of  law,  there 
ought  to  be  a  remedy,  and  which  courts  of  law  refuse  to 
grant.  The  unyielding  dispositibn,  so  long  shown  in  West- 
minster'Hall,  against  extending  the  maxims  of  the  com^ 
mon  law  to  cases  within  the  reason  and  prmciples  of  those 
masjms,  is,  howeVer,  now  yielding  to  more  liberal  views. 
I  very  much  doubt  whether,  whfen  such  an  equitable  right 
has  been  violated,  a  court  of  law  wdttliJ  now  deny  a  rem- 
edy, in  an  action,  appropriate  to  the  injury.  In  Connecti- 
cut, an  actioh  at  law,  in  such  cases,  has  long  since  been 
sanctioned,  without  experiencing  any  inconvenience.  It 
IS  not  long  sinc^,  that,  if  a  written  security  for  money 
were  lost,  the  loser  had  no  remedy  at  law.  It  was  sup- 
posed to  be  necessary  to  apply  to  chancery;  and  the  only 
reason  must  have  been,  that  courts  of  law  refused  to  af- 
ford any  remedy;  for  it  had  been  established,  that,  when 
a  deed  or  writing  was  lost,  the  contents  might  be  proved 
by  parol  testimony,  being  the  best  evidence  which  the 
nature  of  the  case  would  admit  of.  If  A  should  claim 
title  to  land  on  an  ejectment,  if  the  deed  were  lost,  he 
could  prove  the  loss,  and  then  prove  the  contents,  and 
show  his  title  :  yet,  if  he  wished  to  bring  an  action  found- 
ed on  a  written  instrument,  he  must  apply  to  chancery. 
Why  should  it  be  necessary,  when  the  evidence  of  th^ 
loss  was,  in  point  of  law,  admissible  f  The  only  reason 
was,  because  a  technical  rule  of  pleading  required,  that 
proffers  should  be  made  of  the  instrument,  on  which  the 
action  was  brought.  The  defendant,  then,  had  a  right 
to  pray  oyer  of  the  instrument,  and  to  give  oyer  of  it,  b#- 
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came  impossible,  by  reason  of  the  loss.  The  plaintiff^  6( 
course,  was  non-suited.  Tbe  plaintiff  must  then  be  re* 
medtless,  unless  he  applied  to  chancery ;  where  be  found 
that  relief,  which  he  ought  to  have  found  in  a  court  of 
law;  not  in  violation  of  any  principle,  but  in  perfect  con* 
formity  to  principles  which  had  been  long  established: 
and,  of  late,  courts  of  law  find  no  difficulty  in  sustainin*; 
an  action,  where  the  writing  is  lost.  In  ibis,  as  in  other 
cases,  when  the  loss  is  supposed  to  be  occasioned  by  tbe 
conduct  of  the  defendant,  and  the  knowledge  of  this  loss 
is  confined  to  him ;  it  lays  a  foundation  to  go  into  ehan- 
eery,  to  apply  to  the  conscience  of  tbe  defendant. 

Where  there  are  joint  obligors,  whose  duty  it  is,  each 
to  pay  an  equal  share  of  a  bond,  and  one  pays  the  whole, 
bis  only  remedy  is  to  apply  to  chancery,  to  obtain  from 
him  or  them,  his  or  their  proportional  share.  Surely, 
the  principlf  s  of  law  would  have  warranted  a  court  of 
law,  in  affording  an  ample  remedy.  It  was  the  duty  of 
tbe  joint  obligors,  to  pay  equal  shares.  If  one  performs 
the  duty  for  all,  in  a  case  where  he  was  obliged  to  pay 
the  whole,  if  they  do  not,  to  prevent  being  sued ;  justice 
dictate?,  that  the  rest  pay  to  him  their  shares.  The  mo- 
ney paid,  was  money  laid  out  and  expended  for  their  use, 
under  circumstances  that,  in  justice,  they  become  liable 
to  pay  to  him,  the  money  so  paid  and  expended;  and,  in 
consideration  of  such  liability  in  point  of  law,  promised 
to  pay  it.  No  reason  can  be  assigned  for  an  application 
in  equity,  other  than  this ;  thai  courts  of  law  refused  to 
sustain  an  action  on  this  implied  contract.  In  Connecti- 
cut, an  inddntatus  assumpdt  lies  against  each  delinquent 
obligor,  to  recover  the  share  which  he  ought  to  have 
paid.  I  have  neyer  heaitl  of  any  inconvenience  arising 
from  such  practice. 

When  one  of  two  partners  in  trade  dies,  the  partnership 
being  indebted,  tbe  suit  at  law  is  brought  against  the  sur- 
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viving  partner,  without  joining  the  executor  of  the  de- 
ceased partner.  If  the  surviving  purtner  should  be  in- 
solvent)  so  that  no  effectual  recovery  could  be  had  by 
means  of  the  suit  against  him,  the  creditor  then  applies 
to  chancery,  that  he  may  recover  his  debt  from  th^  ex- 
ecutor of  the  deceased  partner,  who  has  assets  sufficient. 
In  such  case,  nothing  can  be  more  certain,  than  the  lia- 
bility of  the  executor  of  the  deceased  partner,  having  as-» 
sets ;  for  the  deceased  partner  owed  the  debts ;  and  his 
death  does  not  discharge  his  estate  from  being  liable  to 
pay  his  debts  ;  and  the  only  reason  why  his  executor  was 
not  in  the  fii^t  place  joirted  with  the  survivor,  in  the  suit 
against* the  survivor,  was,  the  inconvenience  which  would 
arise,  from  uniting  the  surviring  partner  with  the  execu* 
tor  of  the  deceased  partner,  when  the  form  of  .the  judg* 
meat  against  one,  would  })e  different  from  the  foitn  of  the 
judgment  against  the  (Hher.  But  the  inquiry  is,  how 
eame  it  to  pass,  that  the  application,  in  such  case,  must 
be  in  chancery?  Most  assuredly,  the  facts  which  in  suck 
case  exist,  create  an  obligation  on  the  executor  of  the 
deceased  partner,  to  pay  the  debt :  no  specific  remedy 
is  sought  for;  a  sum  of  money  is  the  object  of  the  suit; 
there  is  not  any  testimony  wanted,  that  cannot  be  produ- 
ced in  a  court  of  law.  What,  then,  prevents  hinging  an 
action  on  such  case,  before  a  court  of  law,  and  there  re-^ 
covering?  The  maxims  of  the  common  law,  are  suffi- 
cient to  warrant  a  suit  at  law.  The  only  reason  is,  that  a 
court  of  law  would  not,  in  this  case,  apply  the  n^axims  of 
the  law.  There  is  nothing  done  in  a  court  of  chancery, 
when  in  such  case  they  grant  relief,  that  is  contrary  to 
law,  but  in  conformity  to  it;  and  the  only  reason  of  the  dif- 
ference,  apparent  betwixt  a  court  of  law,  and  a  court  of 
chancery,  is,  not  that  the  latter  has  overleaped  any 
boundary  fixed  by  law ;  but  because  courts  of  law 
stopped  short  in  affording  a  remedy  at  law,  where  the 
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maxims  of  the  law  would  banre  warranted  them  in  so  da^^ 
log.  In  Connecticut,  we  now  bring  a  suit  at  law,  in  such 
case,  against  the  executor ';  and  have  never  experienced 
any  disadvantage  from  such  practice,  that  has  come  iomy 
knowledge. 

When  chancery  interposes,  to  compel  the  performance 
of  an  act  which  has  been  covenanted  to  be  performed, 
it  always  treats  the  subject,  as  if  the  act  had  been  per- 
formed at  the  time  of  the  contract.     The  act  which 
chancery  decrees  to  be  done,  is  the  same  act,  as  would 
have  existed,  had  it  been  done  when  it  was  agreed  to  be 
done.    This  is  the  general  rule ;  and  it  would  seem,  that 
this  was  the  only  point  ef  light  in  which  it  could  be  view* 
ed.    It  would  seem  strange,  that  if  A  had  covenanted 
with  B,  to  convey  to  him,  B,  an  estate  for  life ;  thaH 
chancery  should  direct  him  to  convey  a  fee  simple  ;  or 
tke  vernu    Yet,  there  is  a  class  of  cases,  in  which,  if  the 
thing  had  been  done  as  covenanted  to  be  done,  it  would 
hare  been  a  different  thing  from  what  it  is  when  chatice* 
17  decrees  an  execution  of  the  covenant.      If  A  should 
devise  or  convey  Blackacre,  for  life,  to  B,  and,  after  his 
death,  to  his  heirs,  or  to  the  heirs  of  his  body;  in  the 
former  case,  it  would  be  an  estate  in  fee  simple,  inB; 
and  in  the  last  case,  it  would  be  a  fee  tsttl  general,  in  B. 
But  if  A  had  covenanted  so  to  do,  and  application  was 
made  in  chancery,  to  decree  that  such  covenant  should  he 
executed ;  chancery  would  direct,  in  the  first  case,  that  the 
whole  estate  should  be  settled  on  B  for  life,  and  a  fee 
simple  to  that  person  or  persons,  who  might  happen  to  be 
the  heir  or  heirs  of  B :  and  in  the  other  case,  chancery 
would  direct  the  estate  to  be  settled,  an  estate  for  life 
on  B,  and  in  strict  settlement  in  tail,  on  the  heirs  of  his 
body,  in  their  order ;  first,  second,  third  son,  &c.     If  A 
had  granted  or  devised,  in  the  words  in  which  he  ceve^ 
Banted  to  grant  in  the  first  case,  B  would  have  taken  the 
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whole  estate  in  fee  simple :  the  words  ^'  for  life^^  wadd 
signify  nothing ;  and  the  presumptive  heirs  of  B  would 
not  be  entitled  to  any  estate  therein :  B,  the  first  taker, 
takes  the  whole.  In  the  second  case,  the  words  "  for 
life,"  signify  nothing :  the  heirs  of  B's  body  would  take 
an  entailed  estate  by  descent,  if  B  did  not  dock  the  en- 
tailment ;  which  he  might  do ;  for  it  was  an  entailed  es- 
tate in  him.  That  which,  when  done,  amounts  to  a  fee 
simple,  or  fee  tail;  when  covenanted  to  be  done,  a- 
mounts  to  an  estate  for  life  only.  That  which,  when 
done,  gives  no  estate  to  the  heirs  of  B ;  when  ,co- 
Tenanted  to  be  done,  is  a  covenant  to  give  the. heirs 
of  B  a  fee  simple.  That  which,  when  done,  may, 
if. not  docked,  descend  an. entailed  estate  to  B's  chil- 
dren; when  covenanted  to  be:  done,  is  a  covenant  to 
vest  in  B's  children^  a  fee  tail,  not  descendable  from  B, 
or  liable  to  be  docked.  If  the  technical  language,  "  for 
life^  and  his  heirs,"  control  the  intention  in  a  grant,  surely  ' 
there  is  the  same  reason  for  controlling  tbe  intention  in  a 
covenant ;  or,  on  the  other  hand,  if  the  intention  is  to  pre- 
vail, when  that  intention  is  to  do  a  lawful  act,  and  to  con- 
trol the  technical  language  used  in  a  covenant ;  there  is  the 
same  reason,  why  the  intention  diould  control  the  techni- 
'cal  language  in  a  deed  or  will.  Shelly's  Case.  Coke's 
Rep.  Perrili  vs.  Blake,  4  Burrow. 

In  the  case  above  stated,  it  is  apparent,  that  a  court  of 
chancery  decrees  a  specific  performance  of  a  covenant  to 
doy  on  principle  direotly  closed  to  the  principles  of 
a  court  of  law,  respecting  the  saipne  thing,  when  done* 

The  protection  afforded  to  married  women,  by  courts 
of  chancery,  is  exelosively  the  prownce  of  chancery* 
In  cases  of  this  kind,  it  must  be  admitted,  that  the  maKim 
of  law,  that  husband  and  wife  are  one  person,  is  in  a  great 
degree  disregarded.  For  it  is  now. admitted,  that  clian- 
ccry.will  protect  the  separate  property  of  the  wife;  and 
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wbenerer  such  property  is  in  tke  hands  of  trustees,  tliejr 
are  compellable  to  allow  ber  tbe  wbole  benefit  of  it. 
Chancery  acknowledges,  and  gives  effect  to  her  right  of 
conveyance  of  such  property,  by  deed  or  by  will ;  and  the 
husband  is  treated  as  a  mere  stranger  to  such  property } 
and  if  the  husband  should  invade  such  property,  she  has  in 
chancery  a  remedy.  Tbe  contracts  of  the  husband  with  tbe 
vife,  respecting  such  properly,  have  been  held  valid :  as 
where  the  husband  has  borrowed  of  the  wife,  such  pro- 
perty ;  the  absurdity  of  a  man's,  borrowing  of  himself, 
being  of  no  force,  in  such  a  case,   in  chanceryl      Ofr 
ten,  the  wife  has  been  enabled  to  procure  separate  pro* 
perty  for  herself,  from  her  husband's  estate,  by  virtue  of 
his  consent ;  though  no  promise  to  enable  her  so  to  do, 
has  bnen  binding  upon  him.    A  contract  between  hu»* 
band  and  wife,  by  articles  of  agreement,  to  live  separate- 
ly, is  a  valid  contract  in  chancery ;  and  it  is  not  in  the 
power  of  either  husband  or  wife,  to  set  it  aside,  without 
the  other's  consent.      There  are  jarring  decisions  wtib 
respect  to  contracts  allowing  a  separate  maintenance. 
The   cases  of  Head  vs.  Head,  3  Atk.  295,  and  Goth 
v^.  Guth,  3  Bro.  in  Can.  614,  are  in  favour  of  such 
contracts ;  and  Legard  vs.  Johnson,  is  opposed  to  them. 
But  whatever  objection  may  be  made,  where  the  husband 
and  wife  are  the  only  contracting  parties;  yet,  when  a  trus- 
tee intervenes,  chancery  compels  the  husband  to  execute 
the  contract.  2  Atk.  51 1.  'And  in  tbe  last  case,  the  power 
exercised,  is  in  conformity  to  legal  principles :  for  such  a 
contract  has  been  held  valid  in  an  action  at  law.    2  East. 
29S^    Chancery  will  not  enforce  such  contracts  at  the 
expense  of  creditors,  or  purchasers. 

The  validatmg  a  (contract  betwixt  husband  and  wife, 
where  there  is  a  trustee,  is,  essentially,  validating  a  con- 
tract between  husband  and  wife,  where  there  is  no  trustee. 
The  objection  on  account  of  there  being  no  trustee,,  it 
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ikrepelf  formal ;  for,  in  such  a  case,  the  tttistee!^  are  only 
agents  of  the  husband  and  wife,  to  darry  into  execution 
Ifaeir  contracts.  If  a  contract  betAveen  husband  and  wife 
1^  iriiat  the  law  woudd  not  admit  of,  such  a  shift,  by  in- 
terposmg  a  ^ustee,  would  be  a  fraud  upon  the  law;  and 
what  the  law  would  not  endure.  There  does  not  appear 
any  solid  reason,  why  a  husband  cannot  convey  direct- 
ly to  bis  wife,  any  property  which  she  is  capable  of 
holding ;  which  would  be  a  vaKd  conveyance  at  law,  as 
^^1  as  in  equity.  If  this  be  so,  it  is  not  an  unauthorized 
assumption  of  poi^per,  by  the  courts  of  chancery,  to  de- 
cree Uie  fulfiltnent  of  a  contract  of  the  hi^band,  so  to 
convey.  I  know  it  is  said,  that  A,  the  busbahd^  cannot 
convey  to  B,  the  wife,  by  deed ;  but  it  is  admitted,  thatt 
A,  the  husband,  can  convey  real  property  to  J.  S.,  under 
an  agreefnent  that  he  shall  convey  to  B,  the  wife ;  and 
an  -estate,  so  conveyed,  ve$ts  in  B  ;  J.  S.  being  the  chan- 
nel through  which  the  property  is  conveyed  to  her.  If 
llie  law  intended  to  prevent  the  husband  from  conveying 
to  his  wife,  would  it  suffisr  such  a  palpable  fraud  to  he 
committed  upon  itself?  Surely  not.  No  prineiple  is  vio- 
lated by. the  courts  of  chancery,  when  they  view  such 
contract^  between  the  husband  and  wifb  as  valid.  No- 
thing but  a  formal;  technical,  unmeaning  maxim,  is  dis- 
regarded. 

Marriiage  agreements,  befbre  marriagfe,  will  be  en- 
fiNPoed  in  chancery;  lifter  marriag4 ;  thdt  is,  such  as  atfe 
si^eed  to  be  performod.  When  they  are  actually  per- 
formed, the  property  is  Vested  at  law  as  a  jointure. 

A  bond,  giveti  to  the'  intended  wife,  to  secure  a  mar- 
riage settlement,  it  is  said,  is  conisidered  vcfid  at  law :  yet, 
^bancejy  views  this  bond,  with  a  conditton  to  make  a 
settlement,  as  a  covenant  so  to  do  3  and,'  like  all  other 
agreements  X4}  make  a  marriage  settlement,  will  be  en- 

•E3. 
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forced  im  chaDcery.  .  Is  not  this  the  true  point  of  ligbt,, 
in  which  to  view  every  bond  with  a  condition  ?  If  th« 
thing  specified  is  not  done,  the  bond  is  in  force.  Is  it 
in  substance  any  thing  more  than  a  covenant  to  do  that 
thing?  and,  if  he  did  not,  to  pay  the  penal  part  of  the 
bond?  And  the  penalty  was  affixed,  for  the  very  purpose 
of  enforcing  the  thing  to  be  done,  mentioned  in  the  coh- 
dition.  2  Vern.  480.  1  Pow.  Con.  444.  2  Pow.  Con.  251. 
I  Fondb.  137.  2  P.  Wms.  243.  2  Atk.  97.  2  Pow.  Con. 
17.  2  Vern.  '57.  When  such  bond  is  entered  into  before 
marriage,  to  pay  a  certain  sum  to  his  wife  after  his  death, 
8uc^  bond  is  considered  to  be  aa  agreement  which  chan- 
cery will  enforce.  If  the  bond  was,  that  some  collateral 
act,  a^  a  conveyance  by  him  of  real'  property,  should  be 
done,  it  is  easy  to  see  why  chancery  should  decree,  that 
ttv^  specific  thing  should  be  done ;  for  the  penalty  was 
added  to  compel  the  perfermance.  But  if  it  be  to  pay  a 
sum  of  money ;  it  is  now  settled,  that  such  bond  is  good 
at  law.  There  have  been  three  decisions  on  this  point : 
the  two  first,  by  a  divided  court:  in  the  last,  the  couBt 
was  unanimom^.  Since  the  controversy  is  seUled,  theve 
is  not  any  necessity  of  an  application  to  chancery ;  for 
the  remedy  at  law  is  adequate.  2  Vern.  480,  587.  "2  P. 
Wms.  243.  3  P.  Wms.  354. 

A  court  of  chancery  may  decree  the  performance  of  an 
.award  in  many  cases*  When*  It  is  an  award  to  pay  a  sum 
of  money,  there  is  no  reason  why  chancery  should  intec- 
•pose ;  for  the  remedy  at  law  is  adequate.  But  when  the 
award  is  to  do  a  collateral  act,  and  that  act,  if  there  had 
been  a  contract  to  do  it,  is  such  an  one  as  chancery 
would  decree  should  be  done,  chancery  will  decree  a 
specific  performance  of  the  award  :  As  if  the  award  had 
been  to  convey  an  authentic  title  to  land,  or  if  it  had 
been  to  deliver  a  dded  to  the  obligor,  or  the  like,  chanr 
eery  would  decree  that  it  should  be  doJie.    This  inter- 
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ference  has  taken  place,  where  the  award  was  defective ; 
so  that  no  action  at  law  could  have  been  maintained  on 
the  award.  But,  in  suchcases,  the  interference  of  chan- 
cery was  upon  the  ground,  that  there  had  been  an  agree- 
ment to  perforra.it,  subsequent  to  the  award.  3  P.  W.  isr. 
2  V^rn.  24.  It  was  decreed  to  be  fulfilled,  because  the 
defendant  had  agreed  to  fulfil  it.  It  is  not  a  matter  of 
course,  that  chancery  will  decree  the  performance  of 
every  agreement  respecting  real  property :  it  may  be 
such  an  agreement,  that  a  recompense  at  law  may  her 
considered  as  adequate.  It  has  been  a  question,  whether 
a  covenant  by  lessee,  will  be  specifically  enforced?  I 
Ves. ;  and  it  is  settled,  that  a  covenant  to  repair,  will  not 
be  enforced.  Whatever  the  contract  may  be,  which 
chancery  refuses  to  enforce,  respecting  real  property,  if 
it  be  a  perfectly  fair  contract,  it  is  because  a  recompense 
in  damages  by  a  court  of  law,  is  suilicient.  So  too,  an' 
agreement  may  relate  to  personal  property,  and  be  con- 
sidered of  such  importance,  that  chancery  will  decree 
specific  performance  of  it,  notwithstanding  the  general 
rule  :  As  in  a  case,  3  Atk.  38,  which  was  an  agreement 
for  a  purchase  of  a  large  quantity  of  timber,  to  be  paid 
fur  at  six  instalments.  The  purchaser  was  to  have  eight 
years  for  the  disposal  of  the  timber.  A  court  of  chancery 
viewed  this  contract  of  si^fficierit  importance  to  warrant 
their  interference.  So,  in  a  case  of  an  agreement  be- 
twixt partners,  to. carry  on  a  trade  togeth^ir,  thC/memo- 
randuRi  of  the  agreement  specified,  that  articles  pursuant 
to  it  should  be  entered  into.  This  was  decreed  to  be 
fulfilled.  3  Atk,  38.  So  too,  a  court  of  chancery  decrees 
the  specific  performance  of  a  covenant  of  indemnity.  If 
the  covenant  be  broken,  and  he  who  became  surety  had 
been  sued,  why  should  chancery  interfere?  for  chancery 
could  render  no  other  remedy  than  what  a  court  of  law 
could  render,  viz,  an  indemnity,  by  a  sum  of  money.  Thf> 
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principle,  in  inch  case,  is,  that  it  is  unreaaontble^  that  the 
awety  should  be  obliged  to  pay  tibat  money,  whidi  it  iraa 
die  duty  of  the  ptincipd  to  pay.  The  object  of  the  ap*< 
plioatien  ia/  to  compel  the  principal  to  pay,  that  the  sore* 
ty  may  be  saved  from  all  trouble  respecting  it  On  the 
same  groand  it  is,  where  there  is  a  counter  bond,  al* 
Aoiigll  the  surety  is  not  molested ;  yet,  after  the  money 
has  become  due  on  the  original  bond,  the  court  wUl  de- 
eree  that  the  principal  shall  dischaige  the  debt  So  too, 
when  the  lessee  had  covenanted  to  leave  on  the  premises^ 
stock  to  a  certain  amount,  the  lessor,  (the  lease  being 
abofut  to  expire,)  having  a  wefi  grounded  suspicion  that 
the  lessee  was  about  to  leave  the  premises,  destilute  of 
stock,  filed  a  biU,  quia  timet,  and  the  court  decreed,  a  spe- 
cific fulfilment  of  the  contract 

My  object,  in  slating  these  cas^s,  is  not  to  exhibit 
lo  view  the  iaw  of  contracts,  or  the  several  cades  in 
iriiich  equity  kiterfeves;  but  ody  to  furnish  so*  many 
eseamples,  as  wiU  exh^tt  the  principle  on  whicjb  a 
eourt  of  chancery  proceeds.  In  the  castas  mentioniBd, 
H  is  apparent,  that  there  was  a  remedy  ^t  law;  bat 
ehaocery  deemed  them  of  sufficient  magnitude  to  grant 
a  specific  remedy.  I  know  it  haft  been  copteod^d, 
that,  in  the  last  c«se,  equity  affords  a  remedy,  when 
taw  could  not  have  afforded  any  remedy ;  because,  k  is 
aiud,  that  a  surety  cannot  maintain  an  action  at.  law,  until 
be  is  damnified (  that  mere  liability  aifoids  ne.  ground  for 
an  action.  There  is  not  any  necessity  to  exaimine  that 
question  in  the  present  case ;  yet,  I  apprehend^  independ- 
ent of  any  aid  from  that  quarter,  it  will  b«  found  that 
there  is  a  remedy  at  law.  The  course  of  the  business  is 
this :  There  is  a  bond  given  by  A^  the  principal,  and  B, 
the  surety,  to  C,  the  creditor  of  A,  to -pay  h«m,  C,  a  sum 
of  money,  to  be  paid,  as  appears  by  the  coBi^tion,  at 
some  future  period ;  ami  A^  the  principal,  uxecutea  a 
bond  to  B,  the  condition  of  which  bond  is,  if  he,  A, 


4H»uId  p^  the  Of  iginftl  bdiKi  ta  C,  Ihat^  tn.  that  ease^  tb* 
1»oiid  from  A  to  B  sli^iild  be.void ;  but  if  b^  did  Ba4t9 
p«j,  the  bond  frooi  A  to  B  aboold  be  in  fuU  foree.  Th« 
OFigiBal  bocid;  by  A  atid  B  to  C»  imM;  being:  piid  by  A»  b» 
^0  bad  bound  bj!iade}f  to  do^  bis  bond  .to  B  was  forfieited  ^ 
and,  of  course^  he  was  liable  os  hia  boad  to  B* 

Theire  is  great  contrariety  of  opinion^  among  emioeti^ 
judges^  whether  cbanieeffy  ought  to  decree  the  perfonn-* 
aoce  of  an  a|^seement,  where  the  covenaiilor  /^oreaaated 
to  procttre  hb  wife  to  lery  a  fine  with  hiisi)  of  his  landai 
ct  her  lyvB.  The  objectian  to  enfotee  it,  cannot  be  thai 
i»jeh  aeoTenant  is  void,  byceason  of  the  iispossibiliiy  of 
performing  it*  If  there  shotdd  be  an  impossibility  to 
pefform  it^beesuse  his  wife  iwould  not  be  perssuaded  to>le«* 
Ty  it,  this  is  not  that  kind  of  impgoasibilily,  vrhkh  renders 
the  eorenant  void;^  that  is  to  say,  aa  impossibility  id  the 
aatare  of  things.  It  must  bo  admitted,  ibat  the  contract 
was  such,  that  it  migjbt  be  attended  widl  peculiar  hard* 
ship.  The  husband  mi^t' not  be  able  to  persuade  hk 
wife  to  join  vnth  him  in  levying  the  fine  f  aiul  if  be  could, 
it  is  highly  probsUe,.  tbaty^m  many  cases,  it  would  not  be 
a  voluntary -aet.  She  does  it  merely  to  prevent  the  mm 
of  her  husbaaid«  II  is,  in  some  degree,  infadiog  the  ser 
eurity  which  the  laws  afford  to  the  wife,  thai  she  sbouM 
never  be  obliged  to  part  with  her  estate,  oy  aoy  right 
which  fi^e  has  in  her  husband's  estate,  without  her.  free 
consent.  For  tliese  reasons,  it  has  been  oontended) 
that  chancery  oc^t,  in  the  exemise  of  its  discreiliony  to 
refuse  to  decree  the  performance  bf  such  oontract,  and 
to  leave  the  plaintiff  to  avail  himself  of  bis  remedy  at 
law.  Upon  examinatioa  of  the  autfaoHties,  it  appears, 
that  mostof  th^m  coferstder  it  soefa  'a  ooMrs^t,  tbMta 
CAiirt,.  in  the  eaceroiso  d  somd  diseretion,  could  not  re- 
fuse a  decree 'to  execute;  it»  It  is  said,  that  there  iaa 
variety  of  c^a^s,  where  eqnky  will  dectoee  a  specilie  pec- 
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formaoce  of  contracts,  which  are  not  recognized  as  good 
contracts  in  law*  If  there  be  any  such,  I  apprehend  thej 
are  fewer  in  number  than  is  generally  supposed.  It  wa» 
iince  supposed,  that  no  action  coidd  be  maintained,  when 
the  assignment  of  a  chose  in  action,  was  the  meritorious 
cause.  The  right  obtained  by  such  assignment,  is  such  a 
light  as  equity  will  protect ;  and  I  believe  the  violation 
of  such  a  right,  would  now  be  considered  such  an  injury,. 
as  would  meet  with  a  remedy  in  a  court  of  law.  So 
too,  it  is  said,  that  an  agreement  betwixt  two  per- 
sons, to  divide  betwixt  them,  what  should  be  given  to 
them  by  the  will  of  a  person,  will  be  enforced  in  equity  ; 
whilst  there  is  no  remedy  at  law.  That  it  should  be  con- 
fiidered  such  an  agreement  as  chancery  would  decree  the 
execution  of,  is  hot  strange;  but  I  cannot .  perceive  the 
least  reason,  when  such  a  contract  is  violated,  why  there 
should  be  no  remedy  at  law.  I  know  it  is  said,  that  a 
mere  possibility  does  not  pass  by  grant.  The  sound 
sense  of  this  maxim,  is  not  very  apparent;  and  the  time 
has  been,  when  a  possibility  was  not  devisable.  But  this 
difficulty  has  ceased ;  and  why  it  should  not  be  grantablei 
when  it  is  devisable,  is  very  difficult  to  comprehend.  But 
admit  the  maxim  in  its  full  strength — does  this  prevent  a 
recovery  on  an  executory  contract,  which  respects  a  con- 
tingency, when  it  has  fallen  ?  Would  not  a  contract  bq 
valid,  where  A  promised  B  to  pay  to  bim  one  hundred 
dollars,  when  he  should  JOfiarry  C  }  This  was  uncertain, 
and  depended  on  a  contingency :  but  when  B  manies  C, 
he,  undoubtedly,  has  a  right  of  action  against  A,  if  he 
does  not  fulfil  his  promise. 

A  contract  to  leave  a  certain  sum  to  a  person  in  a  will, 
if  made  upon  a  valuable  consideration,  it  is  said,  will  be 
executed  in  chancery,  though  there  is  no  remedy  at  law. 
I  perceive  no  difficplty  which  should  prevent  a  court  of 
law  from  sustaining  an  action  on  such  contract    The  oh- 


POWERS  OF  CHANCERY.  415 

jection  19,  that  the  person  contracting  must  be  dead  bj 
the  supposition,  before  any  right  of  action  arises.  If  this 
were  a  solid  ground  on  which  to  stand,  it  would  as  effect* 
tually  prevent  the  interference  of  a  court  of  chancery,  as 
a  court  of  law.  "Whatever  might  have  been  the  opinion 
of  judges  on  this  point,  in  former  times,  it  is  now  admit- 
ted, that  the  executor  may  be  liable 'at  law,  on  a  contract 
made  by  his  testator,  where  the  testator  could  not  be 
liable  daring  his  life.  This  is  the  case,  when  A  gives  to 
B,  his  intended  wife,  a  bond,  that  he  will  leave  to  her  % 
legacy,  of  a  certain  amount.  He  marries^B,^  and  dies  be- 
fore her.  In  this  case,  he  could  not  be  liable  on  his  bond, 
in  his  life  time.  But  it  is  now  no  longer  a  controverted 
question,  whether  his  executor  is  liable  on  this  bond :  it 
is  settled  that  he  is  liable.  So  teo^  if  A,  a  testator,  de- 
vise his  estate,  and  is  about  to  charge  this  estate,  so  de- 
vised,  with  a  legacy,  to  C,  and  B  promisesiithe  testator, 
that,  if  he  will  omit  to  charge  the  estate,  with  a  legacy, 
to  Cy  he,  the  devisee,  will  pay  the  amount  of  the  legacy, 
or  make  some  other  provision  for  C,  which  he  speci- 
fies; with  which  the  testator  is  satisfied,  and  omits  to 
charge  the  estate  with  the  legacy :  in  this  case,  although 
there  is  no  remedy  at  law,  yet  chancery  will  decree  a 
performance  of  the  contract.  But  this  is  no  longer  a 
difficulty,  which  prevents  a  court  of  law  from  affording  a 
remedy,  even  when  the  devisee  himself  is  the  executor 
'  of  the  \vill  of  the  testator;  in  which  case,  it  would  be  ab- 
surd for  the  executor  to  sue  himself.  The  law,  therefore, 
to  prev^ent  a  failure  of  justice,  considers  the  promise  to 
the  testator,  for  the  benefit  of  C,  the  cestui  que  trusty  as  a 
promise  to  C ;  and  an  action  brought  in  the  name  of  C, 
on  this  promise,  will  entitle  him  to  recover.  I  believe 
this  doctrine  has  never  been  questioned,  since  the  case 
of  Dutton  and  Pool,  in  Ventris.  I  know  there  is  some- 
thinj  said  respecling  the  cestui  que  trust  being  a  relative 
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to  the  promisee  ;  and  that  tbis  relation  drew  the  promise 
to  the  ceittd  que  tnut.  This  is  figuratire  lan)guage,  with- 
out any  meaning.  The  truth  is,  it  was  thought  reason- 
able, diat,  rather  than  justice  should  &il,  such  promise 
being  soade  for  the  benefit  of  cestui  que  inutj  should  be 
considered  as  made  to  him. 

Chancery,  also,  has  a  power. of  ordering  a  person  to 
resign  the  evidence  of  debts  which  have  been  paid,  and 
have  not  been  giren  up  to  the  obligor,  or  cancelled  ;  and, 
also,  to  resign  the  evidence  of  title,  when  it  becomes  im- 
proper to  hold  it ;  as  in  case  of  a  mortgage,  when  the 
debt  secured  by  it  was  paid,  on  the  day  on  which  it  was 
contracted  to  be  paid.  9  Mod.  29f .  9  Atk.  3or.  i  Vem. 
479.  In  these  cases,  it  is  true,  if  the  defendant  was  sued 
by  the  mortgagee,  in  a  suit  at  law,  for  the  purpose  of 
ejecting  him,  he  might  defeat  a  recovery  by  the  same 
evidence,  as,  when  he  is  plaintiff  in  chancery,  he  can 
compel  a  surrender  of  the  evidence,  by  force  of  which 
the  claim  is  made ;  but  it  is  uncertain  when  such  suit 
will  be  brought.  It  may  be  delayed  until  all  the  witnesses 
to  the  necessary  fact  of  payment  of  the  demand,  are  dead. 
This  is  enough  to  warrant  chancery  to  grant  specific  re- 
lief. If  it  be  said,  that  the  plaintiff,  in  such  case,  has  a 
right  to  instruments  which  he  claims,  and  that  the  de- 
fendant would  be  liable  at  law  in  an  action ;  all  this  may 
be  true ;  but  damages  recovered  in  a  suit  at  law,  would 
not  afford  tfas^  specific  relief,  which  he  seeks  in  chancery, 
and  to  which  he  is  entitled. 


CHAP.  II. 


wm 


Of  the  Principles  which  Govern  in  Rescinding  and  Modi* 
fying  Contracts ;  and  when  a  Court  of  Chancery  wilt 
Rescind  or  Modify  Contracts, 

I  HAVE  considered  the  power  of  chancery  in  granting 
3pecifie  relief;  and  have  endeavoured  to  point  out  the 
governing  principle  in  each  case.  I  shall  now  consider 
the  power  which  they  exercise,  either  in  rescinding  con- 
tracts altogether,  or  in  part ;  and  so  moulding  them^  as 
to  effectuate  between  the  parties,  the  most  substantial 
justice.  They,  in  this  case,  resort  often  to  the  power 
they  have  of  appealing  to  the  conscience  of  the  litigant 
parties  in  chancery :  and,  in  no  case,  do  courts  of  chance- 
ry give  vindictive  damages.  Whenever  they  relieve,  by 
rescinding  or  modifying  a  contract,  they  compel  the  per- 
son, in  whose  favour  they  decide,  to  do  complete  justice. 

There  are  two  classes  of  cases,  in  which  this  power  id 
exercised.  One  of  them  is  where  no  recovery  could  be 
had  on  the  contract.  If  a  suit  were  instituted  upon  it, 
the  defendant  would  avoid  it.  The  other  is,  where  a  re- 
covery might  be  had.  The  ground  on  which  chancery 
proceeds,  in  such  cases,  where  a  court  of  law  will  afford 
a  remedy,  is,  that  the  evidence  by  which  such  contracts 
may  be  defeated,  may  be  lost.  Almost  every  case  rests 
on  parol  testimony.  The  witnesses  may  die  before  ft 
suit  is  brought ;  and  it  may  be  the  case  that  the  cove- 
nantee, obligee,  or  promisee,  would  abstain  from  insti- 
tuting a  suit,  until  the  witnesses  are  dead,  or  gone  out  of 
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the  reach  of  the  defendant.  In  such  case,  there  wouJdT 
not  be  any  necessity  to  apply  to  chancery,  provided  the 
defendant  had  an  opportunity  to  diefend  against  the  plain- 
tiiPs  suit.  There  is  another  class  of  cases,  which  cases, 
m  the  opinion  of  a  court  of  chancery,  are  radicaUy  cor- 
rupt ;  which  they,  therefore,  rescind :  but  the  courts  of 
law  suffer  the  pluntif&  to  recover  thereon.  In  those  ca- 
ses, it  is  apparent,  that  the  difference  betwixt  the  courts 
does  not  consist  in  a  difference  in  principle ;  for  it  is  as 
much  a  maxim  of  law,  that  an  illegal  contract  is  void,  as 
it  is  in  equity.  But  chancery  views  certain  contracts  un- 
lawful, which  a  court  of  law  does  not.  So  too,  it  is  as 
much  a  maxim  of  law  as  equity,  that  contracts,  obtained 
by  fear,  occ^ioned  by  improper  conduct,  to  which  a  per- 
son would  not  have  consented,  if  left  to  act  freely,  are 
void ;  as  it  is  of  equity.  But  the  courts  of  law  have  stop- 
ped short  in  the  application  of  the  maxim ;  whilst  chan- 
cery has  extended  the  maxim  to  a  variety  of  cases,  whichy 
as  they  suppose,  fall  within  the  reason  of  the  maxim. 
Courts  of  law  and  chancery  agree  in  principle ;  but  dif- 
fer ia  the  applicatiouof  the  principle ;  and  this  difference 
lias  extended  the  jurisdiction  of  chancery  to  a  vast  num- 
ber of  cases,  which  a  court  of  law  is  as  competent  to  de- 
cide upon  as  a  court  of  chancery.  If  the  maxims  of  the 
common  law  warrant  a  court  of  chancery  to  rescind  them, 
because  they  ought  to  be  considered  af  no  validity;  then 
is  a  court  of  law  also  justified  in  treating  them  as  desti- 
tute of  any  validity.  On  the  other  hand,  if  these  maxims 
do  not  warrant  a  court  of  law  to  treat  them  as  if  they 
were  not  valid ;  neither  do  they  warrant  a  court  of  chan^ 
eery  to  treat  them  as  not  valid. 

A  court  of  chancery  will  rescind,  or  relieve  against 
contracts  opposed  to  sound  policy.  Such  will  be  re- 
scinded utterly,  or  relieved  against,  so  far  as  they  are  op- 
posed to  sound  policy ;  and  will  often  be  so  modified,  as 
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to  cfiectuate  substantial  justice  between  the  parties,  ft 
is  a  maidm  of  law,  that  contracts  against  sound  policy, 
are  void ;  and  Inany  such  are  so  treated  in  a  court  of  law: 
As  if  a  man  should  contract  not  to  carry  on  his  honest 
business ;  as  where  a  mechanic  contracts  not  to  follow 
his  trade,  or  a  merchant  his  merchandize,  and  many 
others;  on  which  contracts  there  can  be  no  recovery  for 
a  violation  of  them.  But  the  courts  of  law  have  stopped 
short,  and  have  not  applied  it  to  contracts,  which  courts 
of  chancery  judge  to  be  within  the  rule,  and  which  they 
will  rescind,  or  relieve  against.  One  of  these  cases,  is 
marriage  brocage  contracts*  These  are,  in  equity,  con- 
sidered to  be  opposed  to  sound  policy,  and  with  the  high- 
est reason ;  for  money,  paid  for  the  purpose  of  engaging 
persons  to  procure  a  match,  may  often  be  the  means  of 
bringing  about  an  unhappy  marriage  connexion,  which 
will  disappoint  the  expectations  of  parents,  and  inflict 
painful  and  lasting  wounds  on  their  peace  of  mind,  and 
result  in  the  entire  destruction  of  domestic  tranquility. 
Such  contracts,  though  hitherto  considered  as  valid  in 
law,  will  be  rescinded  in  chancery. 

Contracts  for  the  sale  ^  expectances  of  young  heirs, 
are,  in  chancery,  held  to  be  radically  corrupt ;  and  ehan- 
eery  will  rescind  them,  on  the  re-payment  of  the  money 
received.  Surely,  such  contracts  are  against  sound  poli- 
cy, which  are  so  often  the  jneans  9f  feeding  the  lieentiou9 
passions  of  men.  Headstrong  young  men  are,  by  this 
means,  furnished  with  money,  which  enables  them  to  pur- 
sue their  demoralizing  pleasures.  Their  talents  are,  also, 
withdrawn  from  all  useful  employments ;  and  they  often 
become  a  burden  to  others.  By  this  means,  prodigality 
is  encouraged ;  the  expectations  of  parents,  and  other 
friends,  are  disappointed.  Whilst  they  suppose,  that  the 
property  which  they  leave,  will  contribute  to  the  comfort 
•f  the  objects  of  their  affection,  it  is  devoured  by  the 
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fliiarper,  and  the  miser.    There  does  not  seem  to  be  msry 
reason^  wbj  courts  of  law  should  not  have  extended  tbeir 
principles  to  embrace  cases  of  this  kind.     S  P.  Wms.  131* 
3  Vem.  346.    2  A&.  34.    1  Atk.  354.    In  the  same  poiol 
of  ligbti  I  apprehend,  chancerj  has  Tiewed  mortgages, 
as  opposed  to  sound  policy ;  and  have  assumed  a  juris- 
diction orer  them,  because  they  were  so  opposed^  and, 
as  fiur  as  they  are  opposed  to  sound  pdicy,  chancery  re"^ 
lieves  against  them.    The  contract  betwixt  the  parties, 
as  to  die  effect  of  it,  is  justly  considered  in  a  court  of  law. 
If  such  contract  is  to  be  riewed  as  a  valid  contract,  the 
intention  of  the  parties,  as  expressed  in  the  contracti 
ought  to  be  regarded.    When  A  agrees,  expressly  under 
his  hand  and  seal,  that,  if  he  do  not  pay  to  B  one  thofa* 
sand  dollars,  by  sach  a  day,  that  the  deed  which  he  has 
^en  to  B,  shall  be  all  absolute  deed ;  how  is  it  possibU 
for  tt  court  of  equity  to  treat  this  subject  differently  from 
ft  court  of  law,  as  it  now  does  f    ft  wouM  not  be  expound- 
ing the  meaning  of  a  contract ;  but  making  a  contract  for 
the  paities.    As  to  the  meaning  ,of  a  contract,  nothing 
can  be  more  explicit,  than  the  terms  used  by  the  parties. 
Every  person  will  understand  the  meaning  to  be  exactly 
as  it  is  understood  by  a  court  of  law*    But  it  was  easy  to 
see,  that  if  full  effect  were  giren  to  such  contracts^  its  is 
done  in  courts  of  law,  ^at  injustice  would  be  done ;  and 
that  sound  policy  did  indeed  require,  that  such  contracts 
should  not  be  suffered  to  bare  their  full  effect.    Chancery 
¥ras  thus  warrimted  by  tbe  well  known  maxim,  that  con* 
tracts  opposed  to  sound  policy,  are  void.,  so  to  modify 
the  contract  by  mortgage,  as  to  prevent  that  injnstici^ 
which  rendered  it  void,  as  being  opposed  to  sound  poli- 
cy. There  was  no  defect  id  the  contract,  so  far  as  it  was  a 
contract  which  conveyed  land  to  secure  a  debt;  this  was 
reascttiable  mid  proper    But  that  part  of  the  contract 
which  pro^rided,  that,  if  the  debt  were  not  paid  by  such  a 


linie^  the  limi  mer^g^  i^auld  be  forfeited,  (however 
great  the  disparity  mi^bt  be  betwixt  tbe  yakie  of  fire 
Iflfid,  and  tbe  raltie  of  tbe  di&bt,)  is  opposed  to  sottnd 
policy.  TheiHdfore^  it  Was  proper  for  a  coort  of  chancery 
to  restrain  its  operation,  and  not  strfEkr  it  to  extend  any 
Airtber  than  to  be  a  sectirity  for  the  debt  due  from  the 
mortgagor ;  at  the  iftame  time  permitting  tbe  mortgagee 
to  use  his  title,  for  the  purpose  of  procuring  payment  of 
bis  demand.  Therefore  it  isj  if  the  mortgagor  come  into 
chancery  for  a  decree  of  redemption,  chancery  wiH  grant 
ks  aid  on  no  other  condition  than  the  payment  of  tbe 
debt  due.  If  the  mortgagor  does  not  come  to  re- 
deem, cfeanceiy  never  interrupts  the  mortgagee,  in 
ttshg  Ms  title,  as  sole  owner  of  the  land,  to  get  posses^ 
sion  of  the- land;  and  to  reimburse  himself  his  debt. 
If  he  take- enough  to  reimburse  him,  chancery  will  de- 
cree a  redemption,  without  decreeing  any  thing  to  be 
paid ;  for  he  has  the  full  benefit  of  the  legal  part  of  tbe 
contract ;  his  debt  is  realized.  /  So  too,  on  the  same 
ground,  chancery  compels  the  mortgagee  to  account  for 
tbe  rents  and  profits  of  tbe  land,  whilst  in  his  possession  i 
that  is,  the  rents  must  be  applied  to  the  payment  of  inte^ 
rest,  in  the  first  place,  and  then  to  the  principal.  So  too, 
if  the  security  be  ample,  chancery  will  issue  an  injunction 
against  the  mortgagee  in  possession,  that  be  shall  not 
commit  waste.  But  if  he  cannot  get  his  debt  from  the 
xents  and  profits  of  the  mortgaged  premises,  there  being 
a  defective  security  for  the  debt,  chancery  will  not  prevent 
him  from  committing  waste;  but  he  must  account  with 
the  mortgagor  for  the  profits.  Chancery  considers  ikt 
mortgagee  entitled  to  nothing  but  his  debt ;  and  tbe  moit- 
gaged  premises,  as  a  security  for  the  debt,  as  well  after 
the  forfeiture,  as  before* 

Upon  the  same  principle  it  is,  that  chancery  hasalwaya 
decreed  a  redemption,  upon  payment  of  principal  and  sim- 
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pie  iaterest,  although  the  contract  was,  to  pay  compofuodl 
interest.    It  has  been  said,  that  chancery  so  decrees,  be- 
eause  a  contract  to  pay  compound  interest,  is  oppressive. 
But  surely,  there  can  be  no  injustice  in  such  a  contract, 
as  it  respects  the  parties ;  for  the  payment  of  compound 
interest  is  in  perfect  accordance  with  the  most  perfect 
justice ;  for  interest  is  an  annual  sum;  it  is  a  certain  sum, 
allowed  to  be  taken  for  the  use  of  money,  for  a  year.     If 
A  lend  to  B  one  hundred  dollars,  and,  at  the  end  of  the 
year,  receives  the  lawful  interest,  this  he  has  a  right  to  re- 
ceive ;  and  he  may,  without  any  breach  of  the  purest 
equity,  lend  the  money  so  received,  to  the  payer,  or  any 
other  man,  on  interest :  such  a  transaction  would  be  good 
at  law,  and  in  equity.    And  if,  in  such  a  course  of  pro- 
ceeding, say  for  ten  years,  the  borrower  should  pay  annu- 
ally, the  interest,  and  the  interest  should  be  loaned,  and 
the  interest  of  this  loan  should  be  paid  annually ;  the  lend- 
er, in  that  case,  will  then  have  received  the  same  sum, 
and  no  more,  than  if,  at  the  end  of  ten  years,  nothing 
having  been  paid,  the  creditor  should  demand  from  him 
compound  interest :  and  yet,  in  the  last  case,  he  could 
not  receive  it.      The  principle  must  be,  that  to  admit  a 
recovery,  would  be  opposed  to  sound  policy :  for  incau- 
tious men  do  not  calculate  how  fast  compound  interest 
accumulates  a  debt  against  them,  which  will  unexpected- 
ly sweep  their  property  from  under  their  feet.     And  al- 
though there  is  no  injustice  in  receiving  interest  annually, 
(nay,  it  is  in  perfect  unison  with  the  spirit  of  the  law  that 
admits  interest  to  be  taken ;)  if  the  debtor  pay  annually 
such  interest,  the  law  admits  it  to  be  done ;  or,  if  the" 
creditor  insists  upon  his  interest  annually,*  he  can  compel 
payment,  and  thus  get  his  interest  upon  interest.     But  so 
many  men  are  inconsiderate,  as  to  the  consequence  of 
uuffering  their  debts  to  accumulate  interest,  when  they 
are  not  called  upon  yearly,  that  it  has  been  deemed  dan* 
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gerous  to  suffer  the  recoverjr  of  compound  interest ;  and 
in  this  respect,  the  law  accords  with  chancery.  In  nei- 
ther court  can  compound  interest  be  recovered ;  and  in 
neither  would  a  contract  be  in  force  to  secure  it,  any 
further,  than  thereby  to  recover  the  principal,  and  simple 
interest.  We  are  here  furnished  with  a  case,  where  the 
contract  of  the  parties  is  disregarded,  both  in  law  and 
equity ;  as  far  as  such  contract  is  opposed  to  sound  poli- 
cy :  and  full  effect  is  given  to  it,  as  far  as  is  consistent 
with  sound  policy.  On  the  same  principle,  chancery  in- 
terposes to  relieve  against  penalties.  A  contract  to  which 
a  penalty  is  annexed,  so  far  as  it  respects  the  enforcing  of 
the  penalty,  is  bolden,  in  equity,  to  be  against  sound  pol- 
icy, and  of  a  very  dangerous  tendency.  On  what  other 
ground,  could  a  contract,  to  which  a  penalty  is  annexed, 
be  disregarded,  as  far  as  it  respects  the  penalty?  For  the 
contract  is  express,  that  if  such  a  thing  is  not  done,  the 
agreement  to  pay  the  penalty  shall  be  binding :  but 
chancery  says,  such  contract  shall  not  be  binding.  Courts 
of  law  would  not  apply  the  well  known  maxim  to  the 
case  of  penalties,  but  suffered  them  to  be  recovered :  this 
drove  the  parties  into  chancery,  and  they  granted  relief; 
and  that  in  direct  violation  of  the  contract.  This  was  a 
monstrous  stretch  of  arbitrary  power,  if  such  contract 
was  valid.  But  it  was  no  more  than  perfect  justice,  if 
the  contract  were  invalid,  so  far  as  as  it  respected  the  pen- 
alty. Chancery  so  moulds  the  contract,  as  to  give  effect 
to  it,  so  far  as  it  is  consistent  with  policy. 

To  prevent  the  necessity  of  applying  to  chancery,  a 
statute  has  been  enacted,  which,  although  it  does  not 
reach  every  case,  yet  it  does  many ;  by  means  whereof, 
courts  of  law  are  vested  with  power  to  chancer  down  the 
penalty  to  a  sum,  which  it  is  equitable  that  the  plaintiff 
should  recover.  The  legislature  could  not  have,  done 
this,  if  the  contract  had  been  valid. 
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It  is  not  every  case,  where  a  person  agrees  to  do  a  cer- 
tato  thing,  or  to  pay  a  sum  of  money,  that  chancery  will 
feliere  against  as  a  penalty:  it  may  be  an  agreement  on  a 
sum  in  damages  to  be  paid,  if  the  thing  is  not  done  ; 
leaying  the  party  contracting,  to  his  election,  to  do  which 
he  pleases.  But  whenever  the  sum  to  be  forfeited  is  an- 
nexed, for  the  purpose  of  securing  the  performance  of 
the  agreement,  it  is  a  penalty,  against  which  chancer/ 
will  relieve,  unless  the  penalty  is  for  so  small  a  sum,  th^t 
it  cannot  be  supposed  worthy  of  'the  interposition  of 
chancery. 

Chancery  will  relieve  against  a  bargain,  where  there 
has  been  no  fraud,  but  where  both  parties  have  been  mis* 
taken.    The  seller  supposed  that  he  was  selling  a  differ- 
ent thing  from  what  he  sold ;  and  the  buyer  bought  a 
different  thing,  from  that  which  he  supposed   he  had 
bought :  that  is  to  say,  when  the  mistake  respected  some* 
thing,  the  supposed  existence  of  which  was  the  cause  of 
the  bargain :  As  if  A  should  purchase  of  B  a  tract  of 
land,  on  which  both  supposed  there  was  a  mine  of  lead  t 
and  the  object  of  the  purchase  was,  to  buy  a  mine  of 
lead;   and  had  it  not  been  for  this  belief,  A  would  not 
have  purchased  the  tract  of  land.   Il  was  the  sine  qua  non 
of  his  purchase,  that  there  should  be  a  mine  of  lead  on 
the  land  purchased ;  and  B  honestly  sold  the  land,  be* 
lievingthat  he  sold  a  mine  of  lead.    But,  .upon  a  more 
accurate  mensuration^  it  was  found,  that  the  mine  was  on 
the  land  of  C.    It  is  not  difficult  to  see,  that  such  a  con- 
tract ought  not  to  be  binding ;  when  neither  party  inten- 
ded to  enter  into  such  a  contract.   To  use  a  common  ex- 
pression, which  contains  a  sound  maxim  of  law,  the  minds 
of  the  parties  did  not  meet  on  such  a  contract;  there- 
fore it  was  not  binding.     It  would  never  have  been 
supposed  to  be  binding,  at  law,  any  more  than  in  equity; 
if  courts  of  law  would  have  applied  an  acknowledged 
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m&xim  of  law  to  it,  and  held  it  to  hare  been  void.     By 
this,  it  is  not  meant  to  asssert,  that  the  buyer  has  no  rem- 
edy ;  and  that  he  may  not  recover  a  compensation  at  law, 
in  damages ;  but  the  remedy  there,  is  defective ;  for  by 
8uch  recovery,  the  contract  is  confirmed ;  and  the  pur- 
chaser is  obliged  to  keep  the  thing  purchased,  at  its  worth 
in  market,  which  he  never  intended  to  have  purchased  J 
and  whidi  would  be  of  very  little,  or  no  value  to  him  : 
whereas  the  maxim  would  justify  any  court  in  consider- 
ing the  contract  as  void.       So  too,  in  conformity  to  the 
same  maxim,  when  a  person  has  entered  into  a  contract^ 
cinder  a  misapprehension  of  his  rights;  chancery  has  re- 
lieved against  such  contract.  Nothing  can  be  stronger  on 
fliis  point,  than  the  declarations  of  the  chancellor,  in  a 
cSase,  where  a  man,  being  caught  in  bed  with  the  wife  of 
another  man,  was,  for  fear  of  losing  his  life,  compelled, 
by  duress,  to  execute  to  the  husband  a  bond  for  a  large 
SUM  of  money ;  and  afterwards,  when  the  duress  was  re- 
thoved,  affirmed  the  old  contract,  by  giving  a  new  bond* 
On  a  bill  filed  for  relief  against  this  new  bond,  the  chan- 
cellor said,  that  if  it  had  appeared,  that  when  the  new 
bond  was  executed,  the  obligor  had  supposed  that  he  was 
bound,  in  point  of  law,  to  pay  the  first  bond,  he  would 
have  relieved  against  the  new  bond  :   notwithstanding,  it 
«eems  to  be  an  opinion  commonly  received,  that  a  man 
cannot  avail  himself  ef  his  ignorance  of  the  law,  to  ob- 
tain relief.      It  will  be  found,  that  the  maxim  ignoraniia 
Itgis  non  excusat,  is  very  far  from  being  of  universal  ap- 
plication, in  matters  of  civil  concern.      As  in  the  case 
where  there  were  three  brothers,  A,  B,  and  C :  B,  the 
middle  brother,  died,  seised  in  fee  simple  of  real  pro- 
perty :  not  having  devised  it  by  will.  A,  the  elder,  and  C, 
the  younger  brother,  both  claimed  the  estate.  That  they 
»ight  amicably  settle  their  Controversy,  they  agreed  to 

G3 


4aG  POWERS  OF  CHANCERY. 

consult  D,  a  school-muster,  who  lived  in  the  neighbouF- 
hood »  and  who,  they  supposed,  was  learned  in  the  law. 
D  informed  them,  that  there  was  a  maxim  of  law,  terra 
ponderosa  est ;  and,  of  course,  was  of  opinion,  that  the 
estate  had  gone  downwards  to  C :  but  as  it  was  equitable 
that  they  should  divide  it,  he  advised  them  so  to  do.  Ac- 
cordingly,  by  deed,  they  divided  the  estate  betwixt  them. 
The  elder  brother  having  found  out,  that  by  law,  all  the 
real  estate  of  his  deceased  brother  belonged  to  hifai,  and 
that  he,  from  a  misapprehension  of  his  rights,  through  ig« 
norance  of  the  law,  had  parted  with  his  property,  appli- 
ed to  chancery  for  relief ;  and  the  conveyances  were  set 
aside,  in  favour  of  the  elder  brother :  and  this  was  done, 
in  a  case  where  no  special  equity  required  it.  When  a 
mistake  respecting  any  fact,  is  not  such  as  would,  if  the 
fact  had  been  discovered,  have  prevented  the  bargain, 
chancery  will  not  set  aside  the  contract,  although  the 
mistake  may  have  occasioned  the  giving  something  more 
than  would  have  been  given,  if  the  f^ct  had  been  known 
at  the  time  when  the  contract  was  entered  into :  for  vt^ 
such  case,  a  compensation  in  damages  would  be  a  suffi- 
cient remedy. 

Certainly  a  court  of  law  is  not  a  stranger  to  affording 
an  effectual  remedy,  in  cases  of  mistake.  An  action  at 
law  has  been  sustained^  demanding  compensation  for  aa 
injury  arising  from  a  mistake  in  settling  an  account.  So 
too,  an  action  for  money  had  and  reeeived,  where  money 
has  been  paid  by  mistake,  is  a  complete  remedy  for  die 
injury  accruing  by  mistake.  There  are  many  case« 
where  a  contract  obtained  by  force  is  not  valid;  because, 
the  mind  of  the  promisor  was^  not  voluntary  in  the  pro- 
mise. For  the  same  reason,  a  contract  where  a  mistake 
has  intervened,  ought  not  to  be  considered  as  valid ;  for 
the  mind  of  the  promisor  was  not  voluntary  in  the  con- 
tract.    The  difference,  in  cases  where  mistakes  have  ia- 


POWEUS  OF  CHANCERY.  A2H 

IcrTened,  betwixt  caurts  of  law  and  eqiiity,  is  not  in  prin- 
ciple, (for  both  courts  adopt  the  same  principles,)  but  in 
the  application  of  the  principles. 

Contracts  obtained  bjr  such  force,  or  putting  in  fear,  as 
aaiounts  to  duress  of  imprisonment,  or  duress  per  mtnai, 
are  void  at  law ;  and  the  reason  why  they  are  void,  is, 
because  the  mind  of  the  promisor  was  not  voluntary  in 
the  contract :  they  were  entered  into,  because  the  prom- 
isor, obligor,  or  covenantor,  wished  to  avoid  what  ap- 
peared to  him  a  greater  evil  than  to  enter  into  the  con- 
tract:  he  did  not  act  freely;  and  for  th^t  reason,  he  ought 
not  to  be  bound.  But  courts  of  law  will  not  apply  the 
principle  to  any  case,  where  the  force,  or  fear,  which  pro- 
duced the  contract,  falls  short  of  duress;  whilst  chancery 
applies  it  to  every  case  where  the  contract  was  entered 
into,  from  fear  of  some  great  evil,  if  he  did  not  so  con- 
tract ;  provided  the  fear  is  well  grounded,  or  reasonable. 
Fear  of  some  unlawfid  violence,  although  it  does  not 
amount  to  legal  duress,  is  a  sufficient  ground,  in  a  court 
of  chancery,  to  avoid  a  contract.  1  P.  W.  118,  639^ 
1  Bro.  in  Can.  369.  2  Pow.  Con.  IGO,  187,  264.  3  P. 
W.  298.  So,  contracts  to  avoid  some  great  evil,  whether 
force  is  threatened  or  not,  which  the  person  who  obtain- 
ed the  contract  bad  no  right  to  inflict,  will  be  rescinded 
in  equity,  although  an  action  can  be  su^aijied  on  such 
contract,  in  a  court  of  law.  In  these  cases,  where  equity 
rescinds,  it  is  done  upon  the  same  ground,  that  a  court  of 
law  treats  a  contract  obtained  by  duress,  as  void.  As, 
where  a  gentleman  psml  his  addresses  to  a  young  lady  of 
great  fortime,  with  the  connivance  and  approbation  of 
tbeyoiHig  lady's  mother,  who  was  guardian  to  her.  When 
the  mother  found  that  her  daughter's  suitor  was  very 
much  attached  to  her  daughter,  she  informed  him,  that 
her  daughter's  fortune  was  very  ample;  and,  if  he  I'e- 
«e] ved'  at  her  (the  another's)  hand's^  the  principal,  without 
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nfbmtAp  OQ  tbe  repfs  ^d  {mifit^  of  her  daiighter'a  fiidl^f 
(since  it  bad  been  ip  her  hands  as  guardian,)  and  shoul4 
suffer  her  to  retain  them,  as  a  reward  for  tbe  care  which 
the  had  bestowed  on  her  daughter's  education,  and  the 
cypensc^  she  had  Iftid  out  in  providing  for  her ;  thb,  lii 
her  opinion,  would  be  reasonable.  But  finding  that  \m 
was  unwillii^g  to  ^ree  to  her  proposal,  she  told  bimy  that^ 
qnless  he  would  covenant  never  to  call  her  to  ^  account 
for  the  avails  of  her  dav^ter's  eati^te,  that  is  to  say,  tbe 
intere#t  of  her  money,  and  tbe  rents  of  b^r  estate  ; 
flhe  would  use  her  influence  to  prevent  tbe  marriage  of 
her  daughter  with  him.  Tbe  siuitor,  beii^  uoMrilltBg  ta 
run  any  risk,  pot  knowing  what  influence  tbe  motbei: 
might  bav^  6ver  the  daughter,  coTcpanted  not  to  demand^ 
after  marriaget,  any  interests,  rents,  or  profits  of  the  daugb-^ 
t^r'si  estate*  Tbe  marriage  took  place;  the  husband, 
tbeip^  i^ljed.  to  ebatf^cery  for  r^lic^^  ^nfi  chancery  j^ 
aside  the  covenant ;  because  t^at  which  he  did)  was  don^ 
U^  avoid  vfba^  appeafed  tO|  .hin;!  to  be  ^  great  evU;  9^ 
what  be  did,  was  not  done  voluntaifily,  but  much  against 
his  will. 

So  too,  when  Ai  finding  B  to  b^  embarrassed  ip  bi» 
eircumstanqe%  ^d  Y£ry  hardly  p^e^d  for  J^gaiey,  ap^ 
peared  to  be  very  friendly  to  6,  md  hmmd  h'm  monpf 
repeatedly.  He  tb^n  tol^  Bi  that  be  must  sell  to  him 
hisi  real  estate,  for  such  aii^,  whjcb,  was  very  faf  below, 
the  resd  value  of  the  estate ;  and  tbreateui^d  hiiji^,  that,  iC 
he  did  not  comply  with  bis  proposal,  be  woa}4^rest  bins 
for  the  money  due  to  him.  3,  finding^  himself,  thus  en^t 
th^ed,  and,  at  that  timu^,  perceiving  no  meai)^,  .b^  wbicb 
be  ^ould  extricate  himself  from  the  evils  with  wU^b  be 
was  encompassed,  complied  with  A^s  proposal;  and  then- 
applied  to  chancery  to  re^cmd  the  coiitraGt, .  wbif^b  ha. 
xnade  to  avoid  tbe  evil  of  being  ai;rested  a^d  tbcpw^  into 

i|  jwl.    The  court  sex  aside  tbe  c^mf^mm  ^y  ft  to,  A, 
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QO  liie  eon4itioD  tb«t  B  paid  A  all  that  wbieh  he  6we4 
him^  Tbese  ca^es  are  mentioned  as  examples  of  the 
princ^le  that  every  contract,  obtained  by  any  imposed 
bardsbip,  oppresmon,  or  extortion,  is  not  Toluntariiy  made, 
and,  beii^  entered  into  rehiotantly,  is  void;  forsueh 
contract  is  made  to  aFoid  some  pres^g  evil,  and  falls 
within  the  maxim,  and  will  be  set  liside  in  chancery,  upon 
the  terms  of  restoring  what  is  honestly  dae* 

The  contracts  of  lunatics,  ideots,  and  persons  non  com* 
foies  mentigf  are  void  at  law.  Whether  the  lunatie  can 
avoid  such  his  contract,  himself,  by  reason  of  a  maxim, 
tiat  a  man  may  not  $tuhifif  himself^  or  not,  is  not  a  sidn 
Ject  of  the  present  inquiry;  for,  whether  it  belongs  to 
bim,  or  his  representative,  after  bis  decease,  to  avail  him- 
self of  the  lunacy,  whenever  it  is  done,  the  contract,  bond, 
or  other  deed,  is  considcfred  as  void  at  law.  But  feeble* 
ness  of  intellect,  which  has  faHen  short  of  lunacy,  of  idiocy, 
or  of  constitutmg  tlml  character  denoraifiated  wm  compot 
Kmti9^  has  never  been  considered,  in  a  court  of  law,  as 
rendering  a  contract  void.  The  maxim,  which  is  acknow* 
lodged  to  be  the  governing  principle,  is  this :  that,  where 
there  is  a  want  of  inteUeet  in  any  person,  there  can  be  no 
€Oi»^raot  entered  into  by  such  person,  9»  will  be  binding 
upon  him.  Chancery  has  extended*  the  application  of 
this  maxim  beyond  what  has  ever  been  done  by  a  court 
of  law :  as,  where  a  tutor  to  a  young  gentleman  of  weak 
understanding,  {»ocured  from  him  a  voluinary  bond  fot ' 
one  thousand  pounds,  chanceiy  set  it  a^de.  It  is  in  vain 
to  say,  that  the  ^iKHind  on  which  chancery  proceed**  ' 
ed^  was,  thai  snob  conduct  was  a  fraud,  and  breach  of 
trust.  Admitting  this  to  be  so,  it  does  not  alter  the  case . 
ibv  diat  which  made  it  a  fraud  in  the  tutor,  was,  the  slen- 
der capajCity  of  the  young  gentleman.  If  his  undeiv 
standing'  had  not  hem  below  the  common  level,  a  court 
of  cliaQoery  would  net  hatve  interfered,  to  set  aside  i^ 
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bonrd  of  a  thousand  pounds,  ^ven  bj  a  pupil,  when  that 
pupil  vnarsui  juris^  and  the  son  of  a  nobleman,  as  was  the 
case.    The  weakness  of  the  intellect  was  "a  me.  gua  non 
of  die  decree.    In  such  case,  a  court  of  law  would  have 
tustained  an  action  on  the  bond.    The  difference  in  this 
case,  IS  not  because  the  principles  of  law  in  both  courts 
are  not  the  same ;  but  because  a  court  of  law  refuses   to 
apply  acknowledged  principles  to  such  a  case,  whilst  a 
court  of  chancery  gives  full  effect  to  those  principles 
which  it  acknowledges.    A  court  of  chancery  has,  also^ 
interfered  to  rescind  an  unreasonable  contract,  which  has 
been  obtained  of  a  man  when  intoxicated,  when  that  in- 
toxication has  been  procured  by  the  person  who  obtained 
the  bargain.    If  the  same  bargain  had  been  obtained 
without  force,  fear,  or  fraud,  of  a  man  in  his  right  mind, 
it  would  not  be  set  aside  in  chancery.    The  state  of  mind 
that  he  was  in,  in  consequence  of  intoxication,  was  the 
reascMi  why  an  unreasonable  bargain  was  obtsuned  of  him. 
A  oourt  of  law  has  not  extended  the  maxtmi  thus  far.  We 
find  no  case  where  a  court  of  chancery  has  rescinded  a 
contract,  on  the  ground  that  the  promisor  was  intoxica- 
ted, unless  he  was  drawn  into  tbat  state  by  the  practice 
of  the  promisee,  &c.    Neither  do  we  find  any  case  where 
relief  has  been  denied,  when  advantage  has  been  taken 
of  a  man  destitute  of  the  regular  exercise  of  his  under- 
standing, by  reason  of  intoxication,  although  the  bargainee 
had  no  hand  in  brii^ing  him  into  a  state  of  intoxication. 
Nothing  can  be  more  clear  than  this;  that  when  a  man  is 
intoxicated,  he  is,  in  a  great  measure,  deprived  t)f  bis 
reason,  and  always  of  the  regular  exercise  of  it.    Why, 
'  then,  should  a  man  be  bound  by  a  contract  unreasonable 

and  ruinous  to  him,  which  he  entered  into  when  destitute 
of  his  reason  ?  If  the  regular  exercbe  of  intellect  be  ne*- 
eessary  to  give  efficacy  to  a  contract ;  then  a  contract, 
vnreasonable  in  itself,  entered  into  by  a  person  when  io- 
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toxicated,  ought  to  be  considered  as  void,  both  at  law- 
and  in  equity.    It  would  not  be  proper,  indeed,  to  treat 
a  drunken  man  as  a  person  privileged  to  rescind  his  con- 
tracts, at  pleasure,  as  an  infant  may.  It  would  be  sufficient 
to  restrain  bis  power  to  set  aside  his  contracts,  to  those 
only  which  are  unreasonable.    It  may  be  objected,  that 
our  law  does  not  permit  intoxication  to  furnish  any  excuse 
for  a  man's  conduct ;  for,  if  a  man  riiould  do  that  act,. 
i?irbicb  would  be  murder,  if  done  by  a  person  in  possession 
of  his  right  mind  ;  it  also  would  be  murder,  if  committed 
by  a  person  depriTed  of  his  reason  by  intoxication,  and 
he  will  be  punished  as  a  murderer.    This,  indeed,  is  so ; 
and  yet  there  is  no  person  who  dees  not  perceive  that  he> 
may  be  as  devoid  of  reason  as  a  lunatic:   yet  all  men 
c^oncur  in  the  opinion,  that  a  lunatic  ought  not  to  be  put 
to  death  in  such  a  case,  because  he  was  destitute  of  rea- 
son.   We  shudder  at  the  idea  of  putting  such  a  man  to 
death,  who  is,  in  our  opinion,  incapable  of  committing  a 
crime ;  and  yet  we  concur  in  the  opinion,  that,  when  a 
man' who  is  intoxicated,  so  conducts,  although  utterly 
destitute  of  reason,  that  he  ought  to  be  put  to  death.    It 
is  sometimes  said,  that  a  man  brought  upon  himself  his 
want  of  reason  ;  and,  therefore,  it  was  occasioned  by  his 
own  fault ;  and,  upon  that  account,  it  ought  not  to  be  any 
excuse  for  him.    But  thii?4s  not  the  reason  why  the  luna- 
tic is  excused  from  pimishment,  and  the  drunken  man  put 
to  death  ;  for  we  will  suppose  that  a  man,  by  a  course  of 
intoncation,  had  become  ah  ideot,  or  madman,  and  neyer 
since  had  been  intoxicated ;  and  such  a  ^an  had  done 
the  deed  that  would  have  been  murder,  if  perpetrated  by 
a  man  in  his  right  mind :  yet  it  would  be  no  crime  in  this 
madman,  and  yet  be  was  the  guilty  cause  of  his  want  of 
understanding.    He  would  b«  no  more  considered  as  de* 
serving  of  death,  than  the  person  who  had  become  a  mad't 
man  by  the  visitation  of  God.    The  reiison  why  the  per^ 
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iOQ  intoxicsited  should  be  treated  as  a  murderer^  is   a 
reason  of  policy ;  for  if  it  were  not  so,  it  would  open  a 
door  for  the  exercise  of  the  most  diaboltcal  malice,  under 
the  pretence  of  a  feigned  intoxicatioD.    Nay,  it  would 
lead  to  actual  intoxication,  that  the  most  malignant  pas-- 
sions  of  the  human  heart  might  be  gratified  with  impuni- 
tj.    No  other  course  could  be  taken,  with  safety  to  the 
liyes  of  men,  unless  intoxication  itself  should  be  punished 
as  a  capital  offence..    But  what  has  this  to  do  with  cifiI* 
concerns?    What  policy  requires  that  any  man  should 
derive  to  himself  an  unconscientious  gain,  1^  takii^  ad- 
vantage of  a  man  who  is  disqualified,  thimigh  it  be  bj  hi9 
own  act,  from  taking  a  proper  care  of  his  business  f  The 
^  law  has  not  employed  any  man  to  inflict  punishment  ao 

his  neighbour  for  his  intemperance ;  nor  is  it  necessaiy 
that  any  man  should  make  a  bargain  with  one  derived 
of  his  reason  by  intemperance.    The  commonwealth  ha» 
no  interest  in  it ;  no  policy  requires  it :  and  when  that  isr 
the  case,  there  is  no  reason  that  a  man  should  be  bound  - 
by  a  ruinous  contract,  who  was  deprived  of  his  under*  ■ 
standing,  when  he  entered  hfito  it,  whether  it  was  occa- 
sioned by  intoxication,  or  any  other  cause.    It  seems  U> 
me,  that  such  contract,  so  obtained,  would  be  void,  both 
at  law  and  in  equity :  and  although  it  should  happen,  in 
this  case,  aa  it  has  in  many  others,  that  a  court  of  law 
should  stop  short  in  granting  the  relief  that  the  maxims 
of  law  would  warrant ;  yet,  I  apprehend,  that  a  court  of 
chancery  would  set  aside  sueh  contract,  on  the  condition 
that  the  applicant  repay  all  that  he  has  received^ 

Some  contracts,  obtained  by  fraud,  sure  utterly  void  at 
law.  Others  are  not  void :  yet  an  action  may  be  sustain- 
ed at  law,  on  account  of  the  fraud  practised  in  obtainiog 
them,  and  damages  will  be  recovered  to  tbe  extent  of  the 
injury  suffered.  Some  contracts,  obtained  by  fraud,  chao- 
eery  does  not  relieve  against,  considering  the  remedy  at 
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Kw,  for  damages  fortbc  frand,  ah  adequate  remedy; 
Vfhiht  olber  contracts,  so  obtained,  will  be  rescinded  in 
chancery,  on  aeeoant  of  the  fraud ;  or  an  action  at  law 
-will  be  sustained,  td  recover  damages  for  the  fraud.  That 
we  may  dmcover  on  what  ground  chancery  exercises  this  ■ 
power,  it  will  be  necessary  to  take  some  notice  of  the  * 

several  classes  of  cases  which  haVe  been  mentioned.  Be- 
fore I  do  this,  I  will  observe,  that  I  shall  tr^at  this  subject 
as  if  the  ms^im,  cth>mt  emptor j  as  it  respects  the  purchase 
of  land,  does  not  apply  in  its  full  force  in  this  country^ 
wliatever  good  sense  tbere  may  be  in  the  tfiaiim  itself^ 
If  A  purchases  a  farm,  in  a  well  settled,  cuhivated  coun- 
try, ^  where  the  purchaser  has  a  fair  opportunity  to  ex- 
annine  the  quality  of  the  land;  the  case  is  very  different 
from  the  purchase  of  a  large  tract  of  land,  in  a  wildj  uo- 
cukivated  bountry,  Where  millions  of  acres  are  brought  to 
market,  which  it  is  not  supposed  the  purchaser  has  ^et 
seen.  If,  in  the  latter  case,  the  seller  should  failscly  af« 
6tm  concerning  the  land,  that  it  was  interval  bottom 
land,  when  he  knew  that  it  was  a  ledge  of  rocks,  lying  on 
an  ihaccessible  mountain ;  I  entertain  no  doubt,  that,  for 
this  fraud,  an  action  at  law  ought  to  be  maintained,  as 
much  as  if  a  false  representation  had  been  made  respect- 
ing personal  property. 

Contracts,  obtained  by  a  fraud,  which  respects  the 
execution  of  the  contract,  are  void  in  law.  Thus,  if  A, 
by  fraud,  procures  B  to  enter  into  a  contract  entirely 
differeitt  from*' that  which  he  supposed  he  entered  into; 
this  would  be  a  void  contract,  and  treated  as  such  in  a 
court  of  law.  Suppose  the  case  to  be,  that  B,bycon- 
ti-act,  was  to  execute  a  note  to  A  for  five  dollars ;  and  it 
so  happens  that  B  is  blind.  A  draws  a  note  for  fifty  dol- 
lars, and  reads  it  to  B,  as  being  for  five  dollars.  B,  pla- 
cing confidence  in  the  integrity  of  A,  executes  the  note, 

H3 
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Tiiis  note  is  void  at  law,  against  which  B  can  always^, 
with  the  proof  of  these  facts,  make  a  good  defence ;  so 
that  there  is  no  necessity  of  applying  to  chanciery,  unless 
it  is  to  procure  a  delivery  of  the  note,  for  fear  it  may^ 
rise  up  against  B,  after  the  witnesses  to  these  facts  are 
dead*. 

Contracts,  where  the  fraud  is  in  the  consideration,  are 
not  considered  as  void  at  law.    Neither  does  chancery 
ordinarily  interfere,  if  the  contract  relates  to  a  personal 
concern ;  but  leaves  the  person  defrauded,  to  bis  remedy 
at  law,  for  a  compensation  in  damages,  on  the  ground 
that  this  is  an  adequate  remedy.    If  the  contract  relates 
to  real  property,  chancery  will  rescind  it,  on  the  usual 
terms  of  restoring  what  has  been  received.    Tl^  maxim 
is,.  iC  a  man  enters  into  a  contract,  to  which  be  did  not 
voluntarily  consent,  lie  ought  not  to  be  bound  by  it ;  and, 
assiiredly,  no  man  ever  consented  to  be  defrauded.    The 
force  of  thb  maxim  is  admitted;  in  its  full  extent,  in  a 
court  of  law,  when  the  fraud  is  in  the  execution  of  the 
contract.    The  reason  why  be  is  not  bound  by  it,  is,  that 
he  never  agreed  to  such  a  contract;  and  why  it  should 
be  considered  as  a  binding  contract,  when;  the  fraud  isL  in 
the  consideration,  it  is.  difficult  to  discover.    It  is  true,  in 
the  first  case,  he  supposed  that  he  was  executing  one  con- 
tract, whilst  he  was  executing  a  different  one.    In  the 
last  case,  he  was  executing  just  such  contract,  as  he  supr 
posed  he  was  executing:  but  be  no  more  voluntarily 
agreed  to  this  contract,  being  defrauded  as  to  the  con- 
sideration, than  he  did  totbe  other;  and  chancery  so 
considers  it,  and  treats  it  as  void,  by  rescinding  it.    Chanr 
eery  differs  not  in. principle,  iii  these  cases,  from  a  court 
of  law;  but  extends  th^  principle  to  all  cases  within  its 
reach. 

I   think  it  very  questionable,  whether  courts  of  law 
proceed  upon  a  correct  ground,  when  they  recompeasf 
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Xhe  person  defrauded,  in  a  suit  in  damages.  I  apprriiend^. 
the  true  ground  would  be,  to  treat  the  contract  as  void. 
The  consequences  which  follow,'  frora  the  rule  adopted, 
show,  that  justice  is  not  dobe  to'  the  person  d^frauded^ 
For  instance ;  A,  by  fraudulent  affirmations,  sells  tQ  B,  a 
horse,  and  takes  from  him  one  hundred  and  fifty  dollars, 
as  the  price  of  the  horse  ;  which  would  have  be^  a  fair 
price,  if  the  horse  had  been  a  sound  one:  but  he  was 
defective  ;  but  of  some  value :  he  was  worth  fifty  dollars, 
as  a  draught  horse,  in  a  team,  but  of  no  value  as  a  saddle 
boi^e,  for  which  purpose  only  B  purchased  him.  B  had 
no  use  for  a  team  horse  ;  or  if  he  had,  he  was  supplied. 
B  sues  A  for  the  fraud ;  and,  on  the  ground  that  the  ccfh- 
tract  was  valid,  and  that  the  property  of  the  horse  nested 
in  B,  the  recovery  is,  the  difference  betwixt  the  value  of 
the  horse,  and  the  money  paid ;  viz.  one  hundred  dollars. 
And  thus,  B  is  obliged  to  purchase  a  horse  at  the  price  of  ^ 

fifty  dollars,  which  he  did  not  want.  Suppose  B  did  not 
pay  the  one  hundred  and  fifty  dollars,  but  gave  his  note. 
On  the  ground  that  the  note  is  valid,  A  will  recover  of 
him  the  ^sum  of  one  hundred  and  fifty  dollars,  and  he  is 
recompensed,  in  an  action  for  the  fraud,  in  the  sum  of 
one  hundred  dollars  in  damages,  and  a  horse  such  as  he 

'  never  intended  to  purchase,  at  the  expense  of  two  suits. 
Whereas,  if  the  whole  contract  was  considered  as  void, 
because  B  had  never  voluntarily  consented  to  such  <?on- 
tract;  then,  in  the  first  case,  B  would  have  nothing  to  do, 
but  to  tender  to  A  his  horse,  and  then  leceive  his  one 
hundred  and  fifty  dollars :  and  in  the  last  case,  to  tender 
to  A  his  horse,  and  if  A  should  sue  him  on  the  note,  to 
defeat  the  recovery,  by  pleading  non  assumpsit,  and  giv- 
ing the  fraud  in  evidence;  or  pleading  specially  the 
fraud.  In  both  of  which  cases,  B  would  be  restored  to 
the  situation  he  was  in,  at  the  time  he  was  defrauded,  and 
A  also.     It  is  difficult  to  see,  why  B  is  not  entitled  to  ^ 
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this ;  sad  why  he  shwdd  be  iniideoed  wi&  pr^pei^,  tfaatt 
he  did  not  want,  and  for  whkh  he  uevev  meant  to  coo* 
tract:  and  why  A  should  be  admitted  to  pot  off  his  pro- 
perty to  B|  at  a  full  price,  when  B  had  no  need  of  it, 
merely  because  A  had  defrauded  B.  Nothing  ean  be 
more  rea$onable,  than  that  the  whole  contract  4»hould  be 
annuUed^  and  the  parties  placed  in  the  same  state  in 
which  they  were  before  any  fraud  had  been  practked. 
So  [too,  in  the  case  where  A  made  use  of  his  si^>erk>r 
skiUy  to  impose  upon  the  ignc»rance  of  B,  in  the  contract 
where  A  sold  to  B  a  horse,  and  B  engaged  to  give  to  A 
therefor,  as  much  rye,  as  would  arise,  by  giving  two  ker- 
nels of  rye  for  the  first  nail  in  the  horse's  shoe,  and  four 
kernels  for  the  second,  and  eight  kernels  for  (he.  tbird  ; 
and  thus,  in  this  manner,  to  continue  to  double  at  each 
nail  in  the  shoes,  which  amounted  to  thirty^^ix  nails.  On 
this  contract,  A  sues  B,  for  not  paying  the  rye :  the  court, 
instead  of  treating  this  contract  as  void,  sustaioed  an  ac- 
tion thereon,  but  did  not  suffer  the  plaintiff  to  recover  ac- 
cording to  the  contract,  although  the  contract  was  an  ex^ 
press  one ;  but  directed  the  jury  to  give  to  A,  the 
value  of  the  horse.  It  is  manifest,  that  this  course  de- 
feated the  intention  of  both  parties:  for  A  never  naeant 
to  sell  his  horse  for  eight  pounds ;  which  was  the  value 
set  upon  the  horse,  by  the  verdict  of  the  jury :  neither 
did  B  expect  to  give  eight  pounds.  It  is  not  probable, 
that  he  supposed  the  horse  would  cost  him  more 
than  a  bushel  of  rje.  If  this  contract,  thus  obtained,  by 
a  species  of  fraud,  had  been  considered  as  void,  nothing 
could  have  been  recovered;  and  A  would  have  been 
again  entitled  to  his  horse. 

In  those  cases  where  a  swindler  obtains  property  un- 
der the  semblance  of  a  contract,  by  false  tokens,  and  the 
like,  the  contract  is  treated  as  void  atlitw  $  and  property 
ao  obtained,  does  not,  as^  betwixt  the  person  defraudbd 
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md  the  ^windier,  T«ft  in  tbe  latter,  any  more  than  tf  il 
V9BS  stolen.  l%e  Ofiginal  owner  may,  of  course,  ma|n* 
tain  trespass  ag&iurt  the  Bwmdler,  as  if  there  had  never 
been  any  cofntract  between  them  :  for  the  fraud  blots  out 
of  existence  the  bailment,  and  places  every  thing  on  the 
same  footing,  ts  if  there  never  had  been  any  agreement 
whatever.  It  is  plain,  that  the  doctrine  of  the  efficacy 
of  fraud,  to  vacate  a  contract,  is  recognized  by  the  courts 
of  law,  in  many  cases ;  and  the  difference  between  equi- 
ty and  law  does  not  consist  in  the  principles  respecting 
the  nature  of  fraud ;  but  in  this ;  that  courts  of  law  do 
not  apply  those  principles  to  all  cases  within  their  reach, 
whilst  courts  of  chancery  do  apply  them  to  all  such  ca- 
ses, provided  they  are  within  their  jurisdiction. 

It  has  long  been  an  established  rule^in  chancery,  to  re- 
scind contracts,  entered  into  for  the  purpose  of  defraud- 
ing third  persons.  They  have  been  viewed  in  eqnity,  so 
utterly  void,  that  they* could  not  be  ratified  by  any  sub- 
sequent agreement.  ^  As,  where  A  being  about  to  marry 
B ;  C,  the  father  of  A,  and  D,  the  father  of  B,  made 
proposals  to  each  other,  respecting  what  they  would  set- 
tle upon  their  childreti.  D  made  a  proposal  to  C,  that  if 
he  would  give  his  son  a  bond  for  five  thousand  pounds, 
that  he,  D,  would  also  give  his  bond  to  C's  son,  for  fiv^ 
thousand  pounds.  C  hesitated,  respecting^  complying 
with  the  proposal  of  D :  at  length,  to  remove  all  difficul- 
ties out  of  the  way,  and  to  satisfy  D,  A,  with  the  advice 
of  B,  entered  into  a  secret  agreement  with  C,  to  give 
him  a  bond  of  fifteen  hundred  pounds,  if  he  would  com- 
ply with  the  proposals  of  D.  Tliis  was  kept  a  secret 
from  D:  C  complied  with  D's  proposals ;  the  settlements 
w^ere  made,  and  A  gave  to  C  his  bond  for  fifteen  hun- 
dred pounds.  After  marriage,  A  filed  his  bill  in  chance- 
ry, to  be  relieved  against  the  bond  whidR  he  gave  to  his 
father :  not  that  he  or  his  wife  were  imposed  upon ;  but 
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becaitte  D,  a  third  person,  was  imposed  upon.    .  TJie 
court  decreed,  that  the  bond  should  be  given  up.     If 
this  proceeding  was  correct  in  point  of  principle,  in  a 
court  of  chancery,  it  would  have  been  correct  in  a  court 
of  law,  to  have  refused  a  recovery  on  such  bond.      But 
no  such  opinion  seems  to  have  been  formerly  entertain- 
ed, that  it  was  possible  to  relieve  against  such  frauds,  on- 
ly in  chancery.     By  a  late  decision  in  Term  Reports,  we 
find  a  court  of  law  extending  the  remedy  to  such  case, 
without  difficulty.     Where  an  insolvent  debtor,  upon  an 
agreement  of  his  creditors,  to  take  his  property  and  di- 
vide it  among  them,  equally,  according  to  their  debts, 
and  to  discharge  him,  provided  all  his  creditors  would 
agree  so  to  do :    one  of  the  creditors,  taking  advantage 
*•- .  of  the  debtor's  situation,  would  not  come  into  the  agree- 

ment, unless  the  debtor  would  give  his  note  of  hand,  for 
/  a  certain  sum,  over  and  above  his  average  with  the  other 

creditors.  This  was  done,  and  kept  secret  from  the  oth- 
er creditors;  the  agreement  between  the  insolvent  debt- 
or and  the  creditors,  was  carried  into  execution.  After  a 
lapse  of  a  little  time,  the  promisee  in  the  notes  so  given 
by  the  iasolvent  debtor,  brought  his  suit  at  law,  upon  said 
notes,  and  the  debtor  avoided  them,  by  reason  of  the 
fraud  :  not  because  any  fraud  was  practbed  on  him;  but 
on  account  of  the  imposition  on  the  other  creditors.  So 
that  I  presume  it  may  be  laid  down,  that  contracts  eoter- 
ed  into,  by  means  of  which,  third  persons  are  imposed 
upon,  are  void  at  law,  as  well  as  in  equity. 

Under  the  head  of  fraud,  chancery  exercises  an  exten- 
sive power,  in  rescinding  contracts  which  are  unreasonable, 
where  no  actual  fraud  can  be  proved  from  misrepresenta- 
tion :  as  where  there  is  a  concealment  of  facts,  which  in 
good  conscience,  ought  to  have  been  disclosed.  As,  when 
A  devised  his  estate  to  B,  when  C  was'  bis  heir:  the  will 
was  defective :  this  was  known  to  B,  but  not  known  to  C. 


POWERS  OF  CHANCERY:  4S» 

The  devisee  prevailed  upon  the  heir,  for  one  hundred 
guineas,  to  release  his  interest  in  the  estate.  The  heir, 
discovering  the  defect  in  the  will,  applied  for  relief;  and 
the  court  set  aside  the  release,  upon  the  condition  of  the 
re-payment  of  the  one  hundred  guineas.  There  was,  in 
this  case,  no  equity  in  favour  of  the  heir,  only  what  arose 
from  a  naked,  legal  right :  yet  the  concealment  of  this 
right  from  the  heir,  was  holden  to  be  a  fraud.  I  P.  Wms: 
239. 

A  concealment  of  a  doubtful  account  of  a  ship  at  sea 
being  in  dangerous  circumstances,  by  the  insured,  was 
such  a  fraud,  as  that  the  policy  was  ordered  to  be  deliver* 
ed  up.  In  this  case,  the  policy  would  have  been,  by  thfe 
mercantile  law,  void  in  a  court  of  law,  if  a  suit  had  been 
brought  upon  it.  The  application  was,  as  might  he  in 
other  cases  when  a  contract  is  void,  for  the  delivery  up  of 
the  evidence  of  the  claim.  2P.  Wms.  169^  The  bargain 
itself  wilt  prove,  in  some  cases,  that  an  undue  advantage 
has  been  taken.  This  may  appear  from  the  manifest  iiv* 
adequacy  of  the  price.  The  inequality  may  be  so  great, 
that  it  is  impossible  not  to  see  that  the  situation  of  promi- 
sor, obligor,  covenantor,  or  grantor,  as  the  case  may  be^ 
was  such,  that  no  man  could  fairly  have  obtained  such  a 
b$trgain.  Whether  it  proves  that  the  bargainor  was  de^ 
privedof  bis  reason  by  the  visitation  of  God,  by  intoxi- 
cation, or  that  some  actual  unknown  fraud  was  practised 
upon  him,  or,  labouring  under  some  sore  oppression,  he 
made  it,  is  not  material ;  for  whatever  it  might  be,  it  must 
have  been  a  fraud  to  have  obtained  such  a  bargain.  1 
Bro.  in  Can.  9.  2  Bro.  in  Can.  175. 

It  Is  no  uncommon  thing,  when  application  is  made  to 
chancery  for  a  discovery,  by  appealing  to  the  conscience 
of  an  antagonist,,  to  pray  also  for  relief;  and,  if  relief  is 
granted,  it  is  upon  the  well  known  principles  which  gov- 
ern in  chancery,  of  doing  perfect  justice  between,  the 
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parties.    If  A  should  apply  to  chancery,  charging  B  ivitb 
having  obtained  from  him  an  usurious  contract,   praying 
for  a  discovery,  under  oath,  and  for  relief;  and,  upon  the 
discovery,  it  appears  to  be  usurious ;  chancery  does   not 
decree  in  such  a  manner  that  the  creditor  loses  his  whole 
debt:  which  would  have  been  the  mase  at  law,  if  the  usu- 
ry had  been  pleaded  and  proyed.     But  the  decree   in 
chancery  operates  upon  nothing  but  the  surplus  of  legal 
interest.     As  to  this,  the  applicant  will  be  relieved,  on 
paying  the  principal  and  legal  interest :  what  is  more  than 
that,  b  viewed,  in  equity,  as  unlawful  interest.     If  the 
whole  contract  was  relieved  against,  this  would  be  to  in- 
flict a  penalty  on  the  defendant;  which  is  never  done  in 
chancery.    Neither  would  a  court  of  chancery,  in  such  a 
case,  compel  a  discovery  merely,  which,  if  used  in  a  court 
of  law,  a  penalty  would  be  inflicted  by  the  court.     And, 
also,  when  an  application  is  made  to  chancery  for  relief 
and  the  applicant  in  such  case  is  entitled,  for  the  injury 
which  he  has  received,  to  a  penalty ;  he  must  waive   his 
claim  to  the  penalty,   or  chancery  will  not  grant  relief. 
Neither  will  chancery  compel  a  discovery,  where  such 
discovery  will  subject  to  punishment :  as  in  the  case  of 
usury ;  if  the  application  is  for  the  purpose  of  discovering 
whether  usury  is  contained  in  a  contract  or  security,  chan- 
cery will  compel  a  discovery ;  for  no  punishment  is-  the 
consequence  of  reserving  more  than  iega^  interest.     But 
if  a  bill  is  filed  to  discover  whether  more  than  legal  inte- 
rest has  been  taken,  chancery  will  not  compel  a  discorery ; 
for,  receiving  unlawful  interest  is  ah  offence  which  will 
subject  the  person  who  is  guilty  of  it  to  a  severe  pen- 
alty. 

Formerly,  when  a  sale  was  made  of  goods,  at  a  most 
Exorbitant  price,  to  assist  the  buyer  to  raise  money  by  a 
sale  of  the  goods;  (whatever  may  be  thought  of  such 
conduct  now,  that  i$  to  say,  whether  it  is  u^rious  Or  not;) 
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the  Vinae  was,  when,  if  it  was  not  <;oQnected  witk  a  loaja  of 
^.ome  sort,  it  was  holden  that  it  was  not  usury,  and  the 
application  was  in  chancerj :  for  it  was  deemed  a  fraud, 
to  take  such  an  unrighteous  advaittage  of  the  necessitous, 
circumstances  of  the  buyer:  As  where  A  applied  to  B,  to, 
borrow  a  sum  of  him ;  B  refused  to  lend  him  any  ►money ; 
but  offered  to  sell  him  sundry  pipes  of  wine  on  credit,  at 
the  price  of  two  hundred  pounds  per  pipe.  The  market 
price,  for  cash  in  hand,  was  pne  hundred  pounds  per  pipe. 
7o  this  proposal  A  agreed ;  and  purchased  sundry  pipes, 
and  sold  them  at  the  mai%:et  price,  and  raised  the  money 
for  which  be  was  at  that  time  pressed.  This  conduct 
was  holden  in  chancery  to  te  a  fraud,  and  the  contracft 
rescinded ;  and  A  was  ordered  to  pay  to  B  the  sum  for 
which  the  wine  was  sold.  See  z  case,  1  Bro.  in  Can. 
149,  of  the  same  kind. 

Equity  has  often  rescinded  tmequal  bargains,  on  ac* 
t;ount  of  the  relatiire  situation  of  the  parties:  As  where 
isuch  bargains  have  been  obtained  by  parents  from  their 
children,  by  guardians,  from  those  wlio  were  recently 
their  wards;  it  being  deemed  fraudulent,  that  they  should 
avail  themselves  of  the  influence  which  their  situation 
had  afforded  them,  to  obtain  unreasonable  bargains  from 
them.  So  too,  it  is  holden  to  be  a  fraud,  to  take  advan*- 
tage  of  the  necessitous  situation  of  a  person,  and  draw 
him  into  an  unequal  bargain ;  for  which  chancery  will  re- 
scind a  contract  on  the  usual  terms,  i  Vern.  237.  Ca. 
Temp.Tal.  Ul. 

A  contract  with  sailors  lias  been  rescinded,  where  the 
consideration  that  they  were  an  inexperienced,  incautious 
race  of  men,  had  great  weight,  l  Wils.  229.  The  chan- 
cellor observed,  that  there  were  not  a  more  unthinking 
sort  of  people  than  common  sailors.  Their  character,  as 
sailors,  was  taken  into  consideration ;  and  chancery  exer- 

13  ^ 


442 


POWERS  OF  CBANCERT. 


mied  this  power  of  rescindbg  sacfa  contracts,  &&  the  prin^ 
ciple,  diat,  ^ere  there  was  not  the  utmost  fairness^  in  a 
contract  with  such  cbaraoters,  it  was  a  fraud,  sufficient  to 
rescind  the  contract;  when  it  would  not  have  been  suffi- 
cienti  where  that  peculiaritjr  of  character  belonging  to 
sailors,  did  not  exist, 


•        * 


CHAP.  HI. 


Of  Ae  Principles  whidi  Govern  in  Decreeing  the  Fuiffil^ 

ment  of  a  Tf;v$U 

A  PERSON  who  is  trustee  far  another,  is  compellable  in 
chancery  to  execute  that  trust.  However  liable  he  mar  be 
in  naanj  cases  to  respond  in  damages,  jet,  if  he  is  atnuh 
tee,  he  will  be  compelled  to  fulfil  the  trust,  as  well  in  per- 
sonal concerns,  as  id  real.  Thus,  where  lands  are  devised 
the  payment  of  debts ;  if  any  person  is  appointed  by  de- 
visor to  sell,  and  he  accepts  the  trust,  he  is  compellable 
to  sell ;  for  he  is  a  trustee  for  the  creditors*  If  the  per* 
son  appointed  to  sell,  refuses  to  accept  the  trust,  or  if  no 
person  is  appointed,  chancery  appoints  some  person  who 
will  undertake  the  business.;; 

Chancery  will  direct  an  equity  of  redemption  to  be 
sold ;  for,  in  equity,  the  owner  is  considered  as  a  trustee 
for  creditors.  So  too,  the  heir  to,  or  devisee  of,  real  pro- 
perty, is  bound,  to  pay  judgment  and  specialty  credi- 
tors of  their  ancestor  or  testator  their  debts,  if  they  have 
assets,  if  it  is  demanded  of  them ;  but  are  not  bcmnd  to 
pay  simple  contract  creditors.  If,  then,  those  creditors 
whom  they  are  bound  to  pay,  do  not  demand  of  them 
thetr  debts,  but  recover  from  the  executor  their  demands; 
the  creditors  by  simple  contract,  may  be  defeated  of 
their  due,  by  this  means  at  law.  But,  in  equity,  the  heir 
or  devisee,  is  considered  as  a  trustee  for  them,  to  the 
amount  they  were  liable  to  judgment  and  specialty 
creditors,  if  they  have  assets  to  that  amount:  and  the 
heir  is  also  a  trustee  for  legatees,  whilst  the  devisee  is 
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DOt,  provided  his  devise  was  specific.    If  the  legacies 
charged  opon  the  hnd,  he  is  alsa  a  trustee  for<tfae  lega* 
tees* 

If  the  specialtf  creditors  come  upon  the  heir,  as  they 
may,  if  they  choose  so  to  ifo,  when:  the  perional  fuocF  is 
sufficient  to^  pay  idl  the  ebims,  the  es^ecutor  is  trustee  for 
the  heify  to  tiie  •amount  which  he  faad|iaid  torlhe^speeialliy' 
creditors.    Under  these  sereraf  cases,  chancery  wiU  com- 
pel a  fulfilment  of  these  trusts.    If  a  bond,  corenant,  pro- 
tnisb,  Or.^mt  is  made 'by  A  to  fi,  for  the  beii«fit<^of  C  ;. 
•Blias^h^  legal  tide  to  the  instrument  andrwhalef^Qr  is 
eottreyed  by  it ;  but  C  has  all  the  hofi^^al*  interest 
•Hwreini    Chancery  urili  compel  B  to  €idlect  tha^  bond, 
and  pay  it  o^er,  accordif^  to  tfaae  nature  of  Ae.  tvust^  to 
a    If  C^  character  is  such,  that  heiotigbt  not  to  h«re 
llie  disposal' of  the  avaibof  the  bond,  &ec.  aBd4hia9ra& 
•the  rettson  why  a  tfust  was  cresuted,  the  trust  ^1  :be   ao 
'executed,  a»  to  comport  with  the 'origmitl  latontioB  of 
'.Ae  obligor,  grantor,  Sec    If  an  eAatefaad  beeoigisen-  hy 
A  to  B,  in  trust  forC,  before  the  statute  of  us«s<;  aad 
since  diat  slalute,  ^if  it  be  ^en  to  B,  for  the  use  of 
C,  in  trust  (or  D;  the  person  for  wbt)m  it  is  inftFUSt,  is 
entidedto.  the  beneficial  interest ;  and  diis  trust  must  be 
execttte<{acoordingtothe  circumstances  tof  tte  ^^ase^  -  If 
it  appears  from  the  grant,  or  is  fairly  inferable  from  the 
eiieuDistaiices  attending  tbe  case,:  that.the  grfetblor  intend- 
ed that  the  estate  -riioiid  pass  to  the  ee^itt  pie  Umity  at  a 
-pu'tic^air  time ;  at  thitt  time,  etid  not  before,  chancetry 
•vtiU  compel  a  conTeyance  Uyihe  cesttd^quetrmL    If  this 
was  not  iiltendedl  but  if  the  beneficial  «se  whibh  wHs  ia- 
tMded  were  ^he  iwceipt  of  tbe  lenta  alhd  proik  from 
time  to  time;  this  beneficial  iolefest  the  catui  ipie  $mst 
shall  have,  and  die  tsustee  shall  be  campeHed  to  fdfil 
sadi  trust*    The  ceaui  que  trmt  k  in  no  daeger  of  Jewg 
.^his  inl^est,  ubIsss  the  trustee  shoddconreytb^  legal 
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titfe^to  a  bona  fii^  pordbaser ;  Aat  is,  to  a  person  ^ao^ 
ii»it  o€  the  trust,    ia  OoncMlknit,  ivliciie  aK  ileeds  ai9 
recorded  in  the  town  elerk's  office,  in  every  town,  and 
nAiefe  we  htM  HsBlb  Iha  recferd  is  ^kMMtmetiTe  neliee  of  a 
salefy  there  can  be  no  hanafiie  pmdba^er  ef  a  Jarmt* 
Chaneeij'aiill  ey«iee  iBipIied  tvi»t%  aven  ^th  nespeet 
to  real  pvopef^y^wbese  Ifte  praof  c»f  dUr^mstidoesaiflt 
^deperid  Jan  fviliiesseis  testifying  t0  4lie  terms  'of  the  oat»- 
4rtot,  ^bat  upon  tiie  pieof  of  &6ts  from  ^wSiitoh  the.  mSah 
laoce  19  satiffiiolirriljr  made,  that 'there  was  a  tvast.  These 
IfitotS'iffepio^^iM  fay  parol  testiinoiiy :  JAo^  tf  A  shoald  lemih 
fdoTf  S  to  s^  land'lbr  hlmf  and  should,  for  this  puipose^ 
A» 'enable ''B  to  ctoaivey  a  ti^,  eonrey  liie  land  tolB ;  -and 
9i  hafiiiig^Teceivedlhe  deed,  refna»i  to  aelt,  but.^etaana 
4hfe  deedi  and  olums  th^iland?  or  if  he'dor  sell,  aafi  la* 
^me^hearaBs,  and  refuse  1:0  pay  eter  the  pnrchaae 
mcmey 't»  A,  idthcn^  {larol  pveof  is  not  adBiisnfoiete 
ytmm  Acr  tetma^of <ti»'b8tgi^^  yet  fiu^ts<  maif' be  ,proV!ed» 
.^whiofa'  dwBonfiltate  ikiX  >a  trust  eosisted.;  and  cbanc^y 
^^l^domprtrthe^etteeuliai^&f  the  trust.    2 'Pow.  on  €011. 
^sa.  ;Paw.  on  Mort  65.  1  ¥ern.  356.  1  A&.  S864  d  Alk. 
*150.  Aaib*  409^.  Ca.  Temp.  Tal.  frl. 

it 'is  00  the  gvound  tfaat'etEOGUtars  are  ti^astees  for  1^- 
tttees,  that  chaaeery  eempeie  the :  paytiranli  tof  legaom  by 
^eili% 

Sheve  Is  ar  eias9of  csiaes,  ^wbere  persons  are  ooasidar- 
^,  trastens,  in« equity,  who  ai^e  irol'so  cofnadek^d  at  law. 
As  for  instaabe,  A  derises  Blackaare  to*B,  finr  'Ae  pay- 
aaent  6f  his  debta;  B  assume  -the  'trust, ^se&  the  land^ 
and  pays  all  «tte  debts;  and^finds  m  his^hands,  a  residu- 
um of  aoethoiisaod^dolkite.  In  this  euseyB^has  Ae  legid  ti- 
•tk^r  find  not*  being  considered  atiaw,  aHrusl&ej  he  retains 
the  maaey  $  tkare  l^ingno  dainsadt  known  in  law,  who 
it  entiilad  toiit.  In  equity,  B  is  eonstdered  as  a  trtislae 
of'thib  Rioiiair^  fortl^'paisoii  er  parvoos,  to  whom  the 
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hmi  wmjUA  fam^  deseended,  if-  thei^e  had  been  iie'dmse 
of  it      Sueh  tnist,  in  caMed  ftipesiiltiiig^  trust;     Oh  the 
nine  ground,  ehancerj  considers  an  executor,  to  whexa 
a  vidadile  legaej  is  giren }  wlft^  ins  paid  ewrf  debt  and 
legacy,  tbere  being  no  residuary  legaAee^  and  finds  in  Iris 
bi^ds  a  BarfdOB^  a  tntttee-  of  thissiii^luft  for  thoae  to 
vfaon  the  whole  estate  would  hate^gcme,  after  payovent  €if 
debts,  if  Ae  testator  had  ified  intesti^.    At  law,  the^  e±- 
^  ceutor  would  have  retained  this  surplus;  hainng*tb»)e^ 
gal  tide,  and  th^re  b«ing  no  person- kuowu  in  tew,  wlio 
could  call  it  out  of  hk  hands.    This  eqdHy  to  fsMtir  of 
,        the  heir  in  the  first  ease,  and  the  legal  represeotatf^^e&ln 
the  last  ease,  is  capable  of  being  rebuHad,  by  pardi  proof: 
that  is,  parol  testimony  would  be  admitted,  to  provertliir 
m  the  case  of  the  devise  of  the- payment <^  debts,  the 
testator  had  declared^  that  if  there  was  auy  surplus,  after 
tfie  payment  of  debts  and  k'gai^,  the  tm^ee  ahould  be 
entitled  to  it :  on  this  proof,  chancery  wotdd  not  decr^ee 
m  fa«<our  of  the  hdlr,  but  would  leate  the  surplus. In  the 
hands  of  the  trustee.     So  too,  iu^  the  case  of  tfaee»» 
ecators,  the  equity  of  the  personal  represeotati^s  m«f 
be  rebutted.      Sinc^i  the  introchictioff  of  .  ^tvt^  Action, 
ibr  money  had  and  received  to  the  pHiiitiff^s  use,  which 
h  whoHy  gov«liied  by  the  principles^  juthieh  prevail  in  a 
court  of  chancery;  what  would  prevent  a  reeovefy  atjaw, 
in  the  cases  before  named,  of  the  deviilee  and  eitecutor  f 
If  the  principles  adopted  by  chioioery  be  correipt,' it  would 
seem  th^  &ere  ought  to  be  a  remedy  at  law,  for  a  per- 
son to  recover  that  which  belongs  fo  him.    For  chaaceiy 
considers  such  money,  as  the  money  of  one  man,  in  tte 
possesnoo  6f  another  man.    If  the  mie  pokrt  of  Kght  in 
winch  this  subject  ought  to  be  'viewed,  be,  that  whoever 
has  the  legal  titk)  ako  eif&iliMy  owns  ^  mirptus';  tiiea 
chancery  has  efaanged  Ihiflaw,  and  adopted  prhN^fes  di* 
ameldeally  oppo0ed'46  kwv    If  the  reason  why  the  per* 
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Mm,  ndio  hftd  the  legtd  title,  ivas  allowed  to  letaia  tli# 
surplus  Ib  such  case^,  be,  that  there  wa3  no  afyropriat^ 
renoiedy  to  eDforee  .an  equitable  clakn,  it  would  seem  th«t 
tbe  action  formoufsy  bad  and  received  to  tbe  plaintiff's 
use,  m^bt  be  successfully  meiL 

Afrauduleat  taru^ty that  is,  oae  made  to  deceire, credit- 
ots  or  pufcbasers  s  or  a  trust,  which,  from  the  nature' 
of  it,  has  a  tepdeni^y  to  give  apeirson  a  false  ci^dit  f  mtt 
ni^rer  be  eatbrced  ift  chancery.    2  Vern*  68jl»    Prinel* 
pies  of  pqlidy  ^^em  in  tins  case*     A»  to. defraud  fai^ 
efediti)f9,  Cj^Uf^ys  away  Ms  e^ate  tp  B,  without  any  con«* 
siderataon,  other  than  B's  engaging  to  let  him  have  the 
benefit  ofhis.estetef  and  to  reconvey,  when  A  desired  it. 
This  is  a  seovet  irost  between  A  wd  B,  and  irapdolciA^ 
If  A  shoidd  de^^e  B  to  n'econv'ey,  iaccording  to  agree- 
ment, and  B  refuses^  and  insists  npon  holdiiig  it  agaio^ 
A,  be^iuiae  it  isi  &audidenit>  chanpery  will  not  interpose,  in 
h!»  fa.?otKw  .  The  object  of  the  law  is,  to  deter  from  su^h 
pmctices.    it  surely  is  agre^t  restrainl:,  when  it  is  un» 
decstofid  :<hat  the  grantor  i»  wholly  iiNtbe  power  of  tto 
grantee ;  that  no  equity  which  thereisnay  be  betwixt  htm 
aod  tbK  gsantee,  is  Kuch,  that  the  Ranter  can  have  the 
least  benefit  of  it,  but  at  the  pleasure  of  tbct  grantee  ;.th%l 
90  pof  ^le^t.on  the  part  of  tbe  gii^t^)  lays  him  under  any 
oblivion  to  p^rfoi^m.hb  covenant ;  and,  that,  though  the 
grantee  is  p^rticqpni  aimims  in  this  transai^tiott,  ye^i)us  title^ 
so  farasre^^Q^s  the^^eantor^is  as  valid, as  the  fairest  and 
most  honourj^)^  conduct  could  make  it.     If  A  was  in 
possession,  B  could  eject  him,  by  a  title  so  obtained. 
Such  cases^  aise  not  governed^  as  has  bee»  siip posed  by 
s^me  persons,  by  the.  principles  which,  govern  illegal,  con*^ 
tracts,  'W'hen  both  paetioii  are  pari  dehoio.  The  law  tb^re^ 
never  assists  eith«p  pais^  y  \aA  in  this  ca^,.  as  fuU  aasiMn 
ao<^e  is  given  to  the  foiudiilent  grantee,  a|^ns.t  the  feaiud-^ 
ul,ent  granteri  as  pould  be  given  to  the  mmt  honest  gnm^ 
lee,  against  his  grantor. 


CHAP.  IV. 


C{f  the  P^mr  ^  Chmery  t9  t(mpei  Parikum  cmong 
Joint  Tenant.  Q^  Bdkvif^  against  Jjap^t  pj  Tii»«. 
Of  granHng  bjuncHom;  o^rf  *»  vfiat  Cas^,  Of  ii€ 
Power  to  correct  Mistaiefi.in  b^ttwnenis*  Qf  the 
PoxMT  to  Appoint  Onardiamf  and,  to  Meimw^  4hw* 

Changebt,  ako,  exercists  the  pawer  <^  cempeUiog 
joint  tenants,  tenants  jo  common^  and  copareeners,-  to 
flsake  partition  in  seveFalty*  The  ground,  on  which  elamn^ 
eery  assmned  the  power,  was  probably  this;  tbat,  in 
some  casea,  the  legal  jpeoiedy  was  not  adequate^  for  oqe 
tenant  would  have  the  possessioa  of  the  title  deeds;  in 
which  case,  the  other  would,  have  no  remedy  at  law,  to 
eempel  the  produotioQ  of  them,  which  power  chaoeerj 
possesses. 

Chancery  will  relieve  against  tlpe  lapse  of  time,  where 
aecident  or  misfortune  baa  prevented  the  punctual  fulfiU 
ment  of  a  contract,  or  peicformance  of  a  duty  imposed 
by  order  of  court.  This  relief  is  never  granted,  but  on 
condition  of  the  most  complete  justicje  beiQg  render- 
ed by  the  applicant ;  and  not  e^en  on  theae  terms,  if 
there  were  great  danger  that  negligence  would  be  too 
much  encouraged  thereby. 

When  a  controversy  cannot  be  settled,  at  law,  but  by  a 
multiplicity  of  suits,  chancery  has  intecfi^ed«  Though  it 
K^annot  be  said,  that  there  is  not  a  legal  remedy,  appro- 
priate to  each  suit ;  yet,  the  remedy  at  law  is  not  ade- 
quate :  for  the  number  of  suits  to  be  brou|^,  to  settle 
the  controversy,  would  be  so  numerous^  that  the  expen- 
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9M  of  the  suits,  would  nrin  the  parties.  Pr.  iif  Can.  SBl. 
1  Venu  $8, 866,  308.  2j^t)W.  m  Con.  217.  1  Vern.  189.' 
Cbancety  exercises  the  power  of  granting  injunctions, 
in  a  variety  of  cases.  In  all  cases  where  an  action  at  taw 
will  lie,  for  waste,  chancery  will  grant  this  specific  reme- 
dy, by  enjoining  the  tenant  not  to  commit  waste.  There 
also  are  cases,  where  chanceiy  enjoins  against  the  com- 
mission of  waste,  although  there  is  no  remedy  at  law. 
T%[e  same  course  ha«  been  taken  by  courts  of  law,  res- 
pecting the  remedy  for  waste,  as  in  cases  of  contracts-: 
they  have  not  extended  the  remedy  to  cases  where  the 
principles,  on  which  they  allow  the  remedy,  would  have 
n^rraMdd  ^hfetn  to  extend  it  to  tiB  those  cases,  where 
dha^ef y  er^dins  agtonet  waste.'  A  cdurt  of  law  will  not 
sustain  an  action  by  the  remainder^man,  or  reversioner^ 
if 'any  other  esticte^  intef^enes,  bbtwixt  the  remaonder  an* 
die  particular  estate..  As^-  where  «n'  estate  is  given  to  A- 
for  y^fears,  with  remainder  toB  for  iife,  remainder  in  fee 
tO'  C ;  inrthi^  ease;  A^  the  tenant,  commits  waste  t  G,  tb6 
remainder-man,  cannot  sustain  an  action  at  law  against  ^%f 
there  being  between  his  estate  and  A's,  the  intervening 
estate  of  B,  for  Hfe.  In  this  doctrine,  there  might  W 
some  reason,  if  B  was  entitled  to  an  aetitm  ;  hut  be  iir 
not:  no  'Jierson  but  the  owner  of  the  inheritftnee,  caw 
nmtiAti  Ais  action.  Of  course,  A  may  commit  as  much 
waste  as  be  chooses  to  commh,  and  there  is  bo  remedy 
at  law  for  C ;  and  the  only  reason  given,  is,  that  the 
freehold  was  not  in  him,  hnt  in  B,  who  had  a  hfe  estate 
therein.  It  is  difficult  to  understand,  why  such  a  course 
of  decisions  should  I|ave  taken  place.  The  law,  both 
common  and  statute,  gives  this  action  of  ws^te,  to  the 
owner  of  the  inheritance  :  and  that,  in  all  cases,  where 
the  waste  id  <rommitted.  In  the'case  put,  the  inheritance 
belonged  to  C ;  and  it  was  that  which  was  injured.    Up* 

9  . 
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Ott  pri»ciple,  tbcii,  C  iroidd  be  entitled  to  an  aelida  at 
law«  This  prineipie  is  cftrried  ksta  dbct  by  dmeeij, 
although  the  courts  of  law  stop  short.  A  cMrt  efdiatt^ 
€017  applies  the  priacipie  in  such  ease,  and  aocardiB^j 
*  will  eajmn  A,  the  tenant  for  years,  agt  to  o&mnh  waslie. 

So  too,  wkere  there  is  a  tenant  fmt  years,  or  life,  widl « 
contingent  remainder  in  fee,  no  aetioB  at  law  lies  for  tbe 
remainder-inan*    la  this  case  it  is  said,  that  the  i^erit^ 
anoe  is  not  vested  id  the  remainder-man,  but  in  abeyaiiea« 
Suppose  it  is  not:    who  will  piobaUy  be  iajured  ?    b.il 
not  tbe  contmgent  remander-man  f  *  And,  aMitiugh  then 
ia  no  certainty  that  he  troidd  ever  be  eatHled  to  daaaa* 
ges,  (for,  perhaps  the  remainder  witt  never  vest,  aad  this 
may  be  a  good  reason  for  not  mitistaitting  an  aetioar  at^aiw,) 
yet,  upon  tbe  principle  of  preserving  the  ioberitaBoe 
from  being  injured,  the  ackfeiowledged  principle  in  cases  of 
traste,  acoivt  of  chancery  will  enjoin  the  tenaataot  to  eom^ 
mil  waste,  on  the  appKcaltion  of  the'  contingent  remain** 
der  man,  or  his  prochdii  omL  ^    No  action  lies  at  law, 
against  the  peison  mh^  has  tbe  legal  title,  asin  (he  caee 
of  a  trustee  for  another  person :  yet  it  is  apparent,  that  a 
i^emedy  ovght  to  be  applied  in  sncfa  a  case,  to  preserve 
the  inheritance  unburt,  for  the  benefit  of  the  cestui  qtu 
trmst :  99A  a  coort  of  chancery,  ia  the  exenciae  of  their 
power  over  trustees,  will*  eiQoi&  such  truateo  npt  to  Ciimi- 
mit  waste.    &  Show.  69. 1  Kk.  Aht.  2StL  Lord  Ray.  83; 
3  Atk.  04,  709L    S  Term.  4S0.     It  is  said,  tUs  is  a  case 
where  the  kw  affords  no  remedy.    Periiaps  tbis  proposi* 
tSon  may  be  found  too  broad.    A  technical  dificulty  may 
prevent  an  action  of  waste  lying  against  tbe  person  wbo 
has  the  legal  title ;  but,  where  such  trustee  commits  waste 
upon  that  estate,  to  the  profits  and  avafls  of  which,  an^ 
other  is  entitled  in  equity,  it  is  plm,  Ibat  tbe  equitable 
rights  of  the  cestui  q&e  imst  are  injured  by  a  breach  of 
trust  in  tbe  trustee;  and  at  tbis  time,  we  may  venture  up- 


•o  tbe |iFopoflftie»iy  tbi^ for  ftn kjniy  donfl'taHA  eqwtft* 
Me  right,  an  ^aetiaift  at  laW  cnay  be  mamtamed^  and  daiw** 

gwirecovereA    ' 

WlleD'a  ieiiA^  for  fifeis  made  w!th  these  words,  ^'^toith^ 

Mt  mf^efidmeni  «f  vrnti^^  il  b  understood  that  socb  teiv* 
ant  is^  BOt  *  liable  for  i^fe;  so  that  an  ae^M  at  law  can^ 
oort  be  makktaided,  iir  any  ease  where  l&ere  is  that  pro^ 
yimetk.  *  Bot^  cbaneery  has  inteif^red,  by  granting  an  ia« 
J4iii^9n' m«Qel(^ca8es,^#faere  the  waste  was  waolon  ami 
teaKciouBi  As,  whei*e  at  tenant  for  Kfe,  whhoiit  impeacih 
miGoe  of  wiMSe;  of  e\Bi  tidlmble'  nmneion^house,  began  to 
strip  the  'bouse  of  iavge^  quanyiies'  of  lead,  and  of  the 
we^ts  and  oraamentsi  beloi^ng  to  Ae  homei^  So  too, 
whftefbeaTenffe/^abeaEiitifutseat  was  ornuitfented',  Smt 
ifity  tods,  vM^  trees  of  A^  foi%£i  |  and  the  tenant  for 
Yie  was  abeat  etttting  tliextt  down^  out  of  malice,  being 
in  controversy  witb  the  owner  in  fee :  chancery  has  sup* 
posed  that  the  words:  ^  without  impeachment  of  waste'' 
ot^ht  n«t  to  be  construed,  tO  extend  to  sach  cases  a^  those 
just  melrtton^r  feu:  such  waste  coidd  never  have  been 
eontemplieited  ii^  the  partieis.  If o  person  can  6e  snppo-^ 
sed  to  ba^e  intended^  to  give  1^  licemie  to  eommft  such 
waste.  2  Show.  169^  2  Vem.  73a  3  Salk.  216.  1  Salk. 
161.  Am)^.  107.'  2'&d.  m  Gam  8fl  Chancery  granta 
injaDdtonstO'Stey  pi^eeduigs  in  a  court  of  law,  on  sucft 
contracts  as  chancery  rescinds,  anid  courts  of  taw  sustainr 
suits.  Tim  is  done  before  a  suit  is  commenced,  and  af- 
tar;  and  even  aftei^  verdibtj  judgment,  and  execution 
granted.  I  Vem.  ^,  487.  2yerir.71.  This  is  done 
under  a  pendty,  wluok  penalty  in  recoverable  only  in 
ohaDMiy^    ... 

•  It  often  hapjfMns'Chat  suks  are  brought  at  law,  and  the 
defendant  applies  to  ebancery  for  on  injunction^  Wheth- 
orit^ean^be  gisaatedy  depends  upon  the  truth  of  what  i$^ 
attend  ia  the  bill*     In  sueb  ease^  a  temporaiy  injunc- 
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tioo  iQ  stay  pyroc^eflijBigSy  k  ffWte^ ;  and,  if  (beliiil  is 
found  to  be  true,  tbe  injuo^tion  is  mada  ptrpekial.  If  it 
is  found  not  true,  tbe  injunction  is  dissolved^  If  the  suit 
is  not  commenced,  the  injunction  goes  mgainst  the  p^fty^ 
If  the  suit  i&  comrnQoced,  then  it.  goes.^gsii^l  the  ftiartj 
and  the  eourti  until  ^be  ^^neoutioBi  is  isi>Q^d»«  if  the  exife* 
cution  hats  issued,  ijt  goes  agaiiist  the  parlj,  and.  the  o^ 
c^fm  vfhqse  bands  the  e^ecutictnis  for.  ec^ctio^  tQ 
prevent  a  \^vy.  U  the  execution,  has  be^  levied,  ud 
tbe  money  ^  is  in  the  hands  of  tbe  offic»e^,  t^e  iajwo^m 
goes  against  such  officer,  to  pre?f  nt  his»  paying  it  ayer» 
If  the  money  has  been  paid  ovei^  an  iijiiiietioa  oanaat 
jsgue.  .        : 

We  are  told  that  cbaoc^y  will  cpnreot  mistake^io  Wf^ 
s:iruments,  if  di/Terent  words  are  used  ip  th#  instcnmai^ 
from  what  was  intended  by^  th^  parties :  but  if  tb«  miv^ 
er  used  the  words  which  they  intended  that  be  sboidd 
use^  that  chancery  will  give  no  relief ;  altbon^  tbe  words 
hare  a  different  import  at  law,  from  that  which  the  par- 
ties supposed  they  bad.,  Such  a  distinction  appears  more 
like  inflicting  a  penalty  i^on  one  of  the  parties,  for  not 
understandii^  the  legal  import  of  tbe  words  used,  than  a 
regard  to  equity.     . 

Courts  of  chancery  in  England,  have  tbe  power  of 
appointing  guardians  ;^^  a  power  which  they  exercise 
only  in  those  cases  where  no  guardian  has  been  appoint* 
ed.  This  power  grew  out  of  the  royal  prerogatire.  Tbe 
king,  as  parens  pcUruB^  has  the  care  of  all  tbe  minors  in 
tbe  kingdom.  This  care  is,  by  him,  delegated  to  the 
chancellor,  who  is  paramount  guardian  to  all  minora. 
Tbe  chancellor,  also,  exercises  the  power  of  remoriag 
improper  guardians,  and  appointing  c^heisK.  £iren  a  tes* 
tamentary  guardian  is  liable  to  be  removed. 

The  court  of  chancery,  in  the  exerciae  of  their  power 
over  minors,  where  they  are  wards  of  giArdians  aj^inted 
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\^  tbmt  c^wt,  w31  forbid  the  marriage  of  such  ward  with 
any  particular  person ;  and  this  the  court  does,  on  sus* 
pkion  that  the  ward  is  about  to  marry,  to  his  or  her  dis- 
paragement. 

Chancery,  also,  in  the  exercise  of  its  care  for  minors^ 
win  prevent  them  from  rescinding  contracts  made  by 
them,  which  prove  to  be  very  beneficial  to  the  minor. 

Chancery  will  not  only  coinpel  a  trustee  to  fulfil  his 
;duty,  by  executing  a  trust  j  but  will  remove  him,  if  he 
be  an  improper  person  to  execute  his  trust,  by  reason  of 
lunacy,  iiAemperance,  or  a  profligate  life,  which  is  oftsn 
the  ease  with  executors  and  administrators.  So  too, 
chancery  will  compel  a  trustee,  in  some  cases,  to  give 
bond  for  die  faithful  dischaige  of  his  trust,  as  in  the  case 
of  an  executor.  A  statute  compels  an  administrator  to 
give  such  bond.  In  Connecticut,  a  statute  requires  an 
Mtcutor  dso  to  give  such  bond. 


E  SS  A  YS. 


•H  TTHS  lAGAI.  IMPOWr  OW  TBI  TXUfS 

HEIRS,  HEIRS  OF  THE  BODY, 

ISSUE,' &?<;. 

IN  SETERAL  IKSTRTJMENTS  OP  CONVEY AN<?E,   ^C 


Of  the  Operation  of  the  Terms,  ^  Heirs,''  and  "  Heirs 
OF  THE  Body,"  in  a  WUl^  or  other  Instrument  of  Con* 

veyance, 

• 

X  HE  general  rule  is,  that  diose  terms  do  not  denote  any 
particular  person,  to  take  by  way  of  description,  as  de- 
visee, grantee,  or  donee.  Neither  does  any  estate,  by 
the  use  of  those  tferms,  vest  in  any  person  in  character  of 
heir;  but  only  in  the  person  of  him  who  is  named  in  the 
instrument  of  conveyance,  who  takes  by  purchase.  But 
the  heirs  there  named,  do  not  take  as  purchasers.  They 
are  words  merely  descriptive  of  the  quantity  of  the  estate 
given:  As  if  an  estate  is  devised  to  A,  and  his  heirs,  for 
ever ;  in  this  case,  A  alone  takes  the  estate  as  a  purcha^ 
ser;  and  the  terms,  his  heirs  for  ever,  denote  what  estate 
is  limited  by  the  devise  to  A,  viz.  a  fee-simple,  whoUy  in  * 
his  power  to  aliep  or  dispose  of,  as  he  pleases;  and  is, 
upon  his  death,  descendible  to  his  heirs  in  general.  If  it 
be  devised  to  A,  and  the  heirs  of  his  body,  this  denotes 
the  estate  to  be  an  estate  tail,  descendible  to  no  .other 
heirs  but  to  those  of  his  body.  They  serve,  then,  not  as 
a  designation  of  any  person  who  is  to  take  the  estate; 
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• 

imt  oaif  as  detcriptire  of  the  qnmtky  (rfdie  estate  takes 
by  the  devkee.  See  the  caseof  fiicett  and  Bi^jdefi,  Plaw. 
343  ;  where  tbeHB  was  a  devise  to  a  asaii  aMl  his  heivs* 
The  devisee  died  in  the  life  tine  of  th^  deviicw;  aad  the 
heir  of.  the  devisee,  cpuld  not  taise :  for  the  wovd  isary, 
was  not  named  as  a  word  of  porchase,  but  oolyto  express 
w^at  estate  the  devisee  ^bofdd  ^abe.  l^e  heirs,,  there- 
ibrei  are  named  mly  to  Qwvey  the  land  io  fee^  and  oot 
to  make  any  pumhaser  other  tfaaa  the  first  devisee*  So 
esseptially  neceesaKy  ia  the  word  idr«,  thai  no  estate  of 
labeiitanDe,  either  in  lee-siaaple  or  leeHail)  eaa,  by  deed^ 
be  conveyed  wttbout  it ;  but  at  hai^  we  shall  see,*  in  tbe 
pursuit  of  thia  subjeet,  been  very  ire4piently  <tt^eQsed 
with  in  devises* 

We  find  a  rule  laid  dowp  in  Shelley's  case,i  Rep.  d^  thu^ 
kl  any  iufltmiiiQat, . if  a  freehold,  be  liailteed'tQ  the  ances^ 
tor  for  life,  and  the  iobeiitance  to  his  heirs>  either  medr* 
alcdy  or  tnimediately^  the  first  taker  takes  the  whole 
estate.  If  it  be  iiknited  to  the  heirs  pf  hk  bo%,  he  takes 
f  a  fee-tail :  if  to  his  heii^/fae  takes  a  feei>simple«  Wherev- 

er»  therefore,  we  find  an  eistafte  ^veu  Io  one^for  life,  and 
to  his  heirs,  or  to  the  hebs.  of  his  body,  and  there  is  no- 
thing mlore  to  the  ease;  the  first  taker  invariably  takes « 
iee-stmple  in  the  Ibnaercase,  and  a  fee*tail  iitttbe  latter  t 
and  Ihis  as  wdl  in  a  devise^  as  in.  any  other  instrument  of 
conveyance..  This  is  allowed,  on  all  'faiBtndtr,  to  be  an  in- 
controvertibte  position.  See  Feif n  and  Bfaltej  reported 
ia-4  Bar.  2S79.  * 

» 

Tfaos  fartbe  nde  in  Sbdley^s  tmse  has-prevaited,  whb- 
OHt  contradiction ;  notwiftstandmg  that  (t  was  fbtlnded 
upon  reasons  of  feudal  poKey,  which  have  lohg  siM^ 
eeasedv  However,  in  devises,  the  role  in  Sh^oy'«  ease 
has  been  frequently  broken  in  upon ;  for  it  is  an  ntxiem 
of  the  English  law,  that  wik  are  to  be^  eonstmed  aeeord-' 
log  to  the  intention  of  the  testator,  if  -Ihat  intention  be 
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mmMe^&f  oleur  and  coaristent  with  the  nriles  of  Iftw.  In 
the  appKeatkm  of  die  rule,  there  has  beeft  a  very  great 
dtference  ef  opinion  among  the  most  distingiiMied  law- 
yers of  the  Englirii  nation :  the  coasequenee  of  which  is^ 
that  the  oases  ODtbi^siAjeot  ai«  not  raconcileabte ;  for, 
whikt  it  is  contended  by  some,  that  if|  upon  the  whole 
wil^  taken  together,  there  appew  a  manifest  intention  to 
giFe  an  estate  for  life  oidy,  the  fii^  ixsksBt  shdU  take  no 
greater  estate  than  an  estate  for  life*  On  die  other  hand 
k  ia  ooQtended,  that,  so  long  as  ^  tesUttor  has  used 
lechnieal  expressions^  to  wlneh  Ae  law  has  alB»d  a  de^ 
terminate  meaning,  the  law  w91  not  sijffer  Aeir  sense  ta 
be  penrerted :  and,  in  sneh  case,  die  intention  of  the  tesi 
tator,  be  that  intention  what  it  may,  is  controlled  by  thi^ 
superior  ibree  of  those  teohnieiA  e3q>ressions}  fory  say 
diey,  the  intention  of  the  testator,  idtbough  manifesdy 
dear,  is  not  constst^t  with  the  roles  of  law.  If  the  for« 
mer  sense  of  the  axiom  be  just,  I  cannot  OMceiw  thai 
any  case  can  arise  upon  a  will,  where  theie  is  a  devise  toi 
one  for  life,  in  which  he  can  take  any  greater  esiale« 
The  intention  of  the  testator,  in  siidi  ease,  is  as  clear  at 
it  can  be  made  by  di^e  most  persjHCUoas  laogoage ;  fof 
he  has  limited  a  life  estate  to  the  devisee  express^.  But 
this,  of  itself,  is  not  contended  by  any  EngKsh  lawyer,  to 
be  sufficient  evidence  of  intention  to  ^to  no  0(>eatef 
estate  dian  an  estate  for  Hie,  wh»i  an  estate  is  dans  ffitea 
to  (MI0  and  his  beirm  But  it  is  agreed  cm  all  bands,  that 
where  an  estate  is  given  to  one  for  life,  and-  to  his  h«i% 
that  the  first  taker  has  an  estate  ia  fee;  andthetermf^ 
for  kii'lifef  signify  nolhii^.  StiH  it  is  contended  by  somoi 
that,  if  dMire  are  odieiv  espr«9stons  in  the  will,  indicative 
oi  an  intention  to  convey  only  an  estate  forlife ;  in  soeb 
case,  no  greater  estate  is  given^  They  ground  thentfelvet^ 
I  qiprebend,  upon  this:  that,  abhoughtke  natoiil  ioifoit 
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df  tile  words,  to  <mefar  l^e^  wid  t9  ki$  heir$j  wotdd  baVe 
been  to  gnrt  to  the  detisee  an  estate  for  Ufe  onlf ;  yet, 
since  the  doctrine  before  metttioiied  h«d  been'eslablished 
in  Sbelley^s  ease,  nai  tbe  legal  «ense  of  these  terms  was 
utitTersaBj  understood,  to  gm  them  anj  other  ^an  the 
legal  teetmitiAl  eonstfiielion,nvould,  moil  pfsbablj,  thwart 
tbe  ftttelithm  of  the  testator;  fortfae  pfesumption,  in  saeit 
ease,  is,  that  the-^visor  usedtbem  in  their  well  knc^im 
and  established  sense.  To  construe  such  devise  to  be  ift^ 
fee,  then,  would  prObriMy*  Mfil-the  intention  of  tbe  tesrla- 
tor,  tbe  great  thing  to  *be  obsenred  in  the  eoAstrueiioii  df 
#ilb.  Bat  they  maintain,  tbal^  wfaenever  it  uppeara  Id' 
the  win,  bj  any  other  Imgaage  there  used,  that  the  testa- 
tor did  not  attach  to  those  technical' expressions  tiieit'le«' 
gal  teebit^  seiis^;  the  presumption  'of  theilr  being  so 
fised,  is  rebutted  and  removed  out  of  the  way;  their  na- 
turiU  iDlport  is  reMOredj  and  they  tAalt  be  eoilstm^to 
Convey  nothing  more  thati  an  estate  for  life. 
<  -With  tbem  it  is  a  maiom,  *^once  4ai  the  mtenUbnj  and 
thte  law  deeides  upon 'it>  without  ambiguity ;  and  that,  as 
to  the  modes  of  expression,  tbe  law  had  establiAed  none 
foririlhr.  The  testator  might  use  such  is  pleased  him ; 
tlie  law  would  Supply,  or  wouM  construe,  entirely  to^  fidfil 
his  intention.'*  As  to  1M  restrictive  clause  in  tbe  maxim, 
Whicb'  requires  that 'tbe  testator^s  hHention  should  be 
eonsistent  with  the  rules  of  law,  they  uige,  that  tKs  h  not 
applicable  to  the  construction  of  any  words  used  by 'the 
testator ;  and  that  tbe  opinion,'  that  teclmical  eiipressions 
IhUfrt  be  conltnied  according  to  the  meiatiitig  aflbred  to 
tl^m  by  law,  akh^lugh  it  manifei^fy  appears  that  they 
were  not  used  ticeoHttng  to-  thai  m^nieg,  {»  a  ms^dben 
opinion ;  dthough  they  ^^dmlt,  that  when  he  used  Afose 
expressions,  and  -  tbere  isnoddng  expkAMitoty  of  >  a  con- 
trary inti^ntion,  Ah^  '^lOokl  be  ^nder^lood  m  iSg^  legsrf 
sense.    They  urge,  that  <thid  reslfictive  diiusie  te'-oniy  i^ 
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-la idle  natatei of th» estate.    Iflbe  testetor dio«U 
undertai^  to .  ooDfvyfan  estatMUfib  a3.  tfat  favr  forindsi 
bis  ioteiiAuiii.  GMMMlriie  QMi|riiid  mlb :  as  wlMwe  Ihe  te»» 
Ut»r  uodeitalfias  to  cieate  a  potpelwtyf.  or  lo  mabt  « 
ohattd  desoend  toboini;  iiir  tfM  vfooli  be-  «fliipawerii^ 
fieieotts  ;to  i^iy  tke^  role  of  pn^pMty  wbicb^  tiie  iaw  fatfi 
^Utabliihed.    Tlu%  theii^9re«  amea  jfixHB  tlie  vtot  of 
power,  in  tha  testat(^«    It  is  what  ba  oamiot  do  bj  aajr 
irovdawRbateiirer^batith^reiiS'iio  want  of  {lowep  io ^  lea-* 
talior  to  deirisa^  an  eslatetfopttbte^-Mei  wttfta  lioNlatioQ 
af  a» lee toaaother.    Aodt .i^A^lhia  groiHidy  tbe^y.€aa«» 
lOBdvtbat  sundiy/easaa  Diijr  be  S0imii  in  wbicb.  the  teii» 
A«ji»t*npti  oldjir  ia  ».  wiUi  but  lo  %doodt  adterenot  so  giaait 
iodolgoaoaia  attowadi  lo4he  loteJi^oafQl  the.tagtator^  Jiaa 
baaa  ^aaas.  a  wordTof^  pAuahaaa:  aod  as  a  leadai^  aii<» 
tboritv,:  tfaey  oit0>Atcbaf'i»  easc^  I  JRiqp^  66:  vUoh  vacha 
liflaftetian  m  ardtvise  toiA^  1ife»  laad  to  tbo  iitxt  bair 
nale  of  tbe  boikf  p£  A^  aod  .tbo  beusoiale  of  suob  next 
hair  laaia^'  and  k  was  datermiiiad'^aA  A ' to^  an  *  estate 
fiwr  liht  oalgr,  aad  tbe  betr  14^0  atrr.maander  in.tail»  !fu^ 
ijQg  in  butt*  bgr  parcbase^  ^nd  tbia  fsom  tbe .  maatfetst  sntem 
of  the  tes^or,  that  it  should  bo  so.    Tp  the  same  furt 
paso  is  the.caso  of  ,C]iiidK  mad  Pay,  Cvo.  JBlie.  US,    Fo^ 
alibonf^  the  phrase,  hem  makf  was  sufipiest  to  give,  am 
astala tail»  aaiappeaas  from  a  great  raiiety  4^.  afilboritie&$ 
and  such  limitation  to  A  for  life^  and  to  bis  heji^  voakl 
bave.giwEi' aa  estate ^1} in  At  y^  aotwitiistondiiig,  hy 
nsiag  riwv  phsmie  maei  hw  wJtoy  aad  4he  aayeiadiiad  wQgds 
of  hsiilation,  hU.hein*  mtde^-  it  waainaoifest  that.be  usa4 
the  pbraae,  a«E!t  bek-  aia^  as  4»Gr»jilip  pm^mfi^  vh9  sh^idd 
tal^^an  estate  tail;  and  if  aoi.  A  eouid-  hafe  tfa  gpreatei: 
astute  Ihaa  aa  estate -far  Ulh.  ^To  the  same  i^urpose.  is 
tbe.4:9se  of  Luddi^gton  aad  Kime,  ^Ld.  Rajr»  ^P^  j  ndliero 
A  dewod  lailda  to  &  for  life)  wilhont  impeaohoilii^  of 
wsate^.and  in  casoi  h^ ,skoii|id.ha7e  any  issue.male,  then 


cor  TIffi  TEICMB, 


iruji^* 


fOBtcliiHMmiletndUilmvrfieMretwi  TUs  was  am'- 
■Jgfid  wflfMig  a  tMe^«s  if  the  f  kiase,  Asin  mob  ^^his 
Imiffi  tod  toen  oied;  toeraia  the  itniiitnM,  laA  sffll,  ir 
la  to'conriiieiaJ  asuariia  woadoC  Haiitttitiaoi  bm  kmr$^ 
VofibiM^mB  Uw  aatlMniliat  after  «ifeed«>  la  thb  caae^  it 
iM  oaoaamad  to  to  a^aftate  fat-VS^mHj  in  fi»  aad  a 
eantii^;eiit(feaiDlaaS«aDtt  male;  II  is.  fMa^  ttot  tUb-- 
aaM  nasdatammad  apon  tto dear  iateaCkw  of  ^  tea^ 
tatort  diat  B  ttooM  tdke  ior>4ife  aiApf  aad  nal^  toeauaa 
Itore  <aa»  aaj  diftrraoe  in  Ibe-oparatHiB  «l  Ito  lanas  iMit 
aad  Mtfe;  for,  la^  tto  'conr^  'if  B  ia  tt^CModto  take  aa 
aetata  ia  tail)  -diea  ant  to  rajeelad  Ito  woada  tMlftea^ 
mpMKshmint  •fwattBf  and  Am  iatntiaa  of  the  ttatator -de* 
featad  in  tto  wyatadMeil  woiday  Jto  Aeto^  tver.  SlMin 
adddi  it  was  eeHaia^  thai  tto  iateatien  af  tto  testtttcur 
was,  that  tto  toto|;eneral,  oala  andfemale,  of  the  iaaoey 
dnuldiiriMBt}  wlfiohccndd  aolbe  fteoaae,  ifiB  took  ao 
aitale  of  inharitaaae ;  fortto^^ttaAe,  if  aagrv' toust be  aa 
aetata  tdl  maley  bf  reaaMi  of  the  a^Drda  isme  mtibj  la 
BO  mf  cOold  the  JntMtiaB/  o£  tto  idsfalor ito.  fidfiUcd,  bat 
'bgrflmag  toBaiLe^atefiuriJVe  cm\y^  wiuob  waa  doae. 
60  is  fte^Daaa  of  JhoUioase  and  Wall?,  1  Eq:  C.  Abr. 
IM,  where  ttose  waa  a  lito  deteraiinattoai  Tto  deato 
aras  to  A  far  Kfe  oidj^ ;  'aad,  after  bb  deeease,  to  the  toae 
aaiaof  hisfbod^,  >aiid  ta  the'beini<niale  of 'tto  bodies  ^i 
audi  itsaev  '      -  '      * 

iti  tto  ^aae  of  King  and  IMMliag,  L  Velit.  SSlva^eaae  is 
tiled,  iB^ere  a  man  devised  teeae  far  life,  ^andiiea  srtttar, 
md^  aftir  to  deenuie^  tatto'sens-ofihisbodgr,  arimhana 
eqaiaaieHftto' toirs imieM (bm  bod]r« ^  Thta wastoU  to 
to  an  cslaia  for  lifey  1^  reason  lof'  Ae  w^ords^nan  oMcr. 
For^tbe  same  purpose,  LrfHae  vB.BaTtsj  Ld.lla^isa},  is 
tatod'oaj  wfaiah  wa»a  dsaise  to  Benjaana B)eaa%  aad 
the  hetoof toi tody, tiiO'firit,  scssottdand 4liird,»attd'eiae' 
vy  otbee  eon  nd  -eons. waeessimlf,-  of^tbe  .body  of.  4iai 


aeeond  and  tl»0d,'*«iid'  tvery  o^i&tmm  ftnd-^soas  lat«6iif 
i»iiiii^tsth«f  diaU'be  waaoiori^of  fl^®)  mad  firioti^ 
of  bktk  I  tbe  eidett  aluriys^  aadttlie  hmn  •£  Ims  bodf^  t«r 
ke  {Mfeimi  teforb  ikm  yatmg^.  tfidtte*  h«ks  of  Mi 
hodf  ;  aiidf in . defaolt of  6U0h ^imtSi dita %> iminji^heiMr 
§^eP&t:  I^iras  detatmiMdv  thatBcii^iiiiii  Denxi  toolB 
Ml*  ett«te  foriife,  ^tAf  updii  the  maOBilbsl^tttefit  Ibat  te 
«iiindd  bmm  no  grieiitof  estate ^i  fianrit ivas^eHak  tiiat-dMl 
te«tator^ ii0ti«itltetmidk^ltis*it^mg tke phcise  bmaicf.hh 
imdjfj  in  die  deme  to  Beiganmi  Devun^  meant  to  giire  lii 
tibe  deviaee^  eiAest^aOD-aBfestilteftaB)  mtsmndet  ia  taii  W 
In^'SeoMd  son,  i»d^  on ;  ^dfeLimteiiiian'  eoidd  not'  km 
fidfflled,  if  J^NQamiii  Devon<'t0Qfc  sdieaMff  taiL  'EiMQei 
loh»9  to  ftilil  Ae  intmitionisf  tke  le^tiitoByTBeigaMiiitiBto^ 
mm  eouM  not  <take  a  greater  estates  dnta  for  \i£tk 

mofd  of  paidbase^  and  timt  ilia^iot  PMsseaeem&y  a.  .word  ef 
iitnitalioa,  dnsotiB^'a  sotceesnei^'of  eerlaiii  peismw^  ^m 
ibe  dase  of  LHea^dfitray;  T.Raywnarf,  315^  wteFoJofan 
Liste  eot'ei^iited  to  stand  seised  ^of  land^  to  4ieiise<of 
Miliself  fbr'life^  remafiider'^'  hi^  son  ^£d«Gurd  fop  lifer} 
^remainder to thefiist^son  oF Edward  in  tail ;-  wkli like  n^ 
'midnders  to  l»s  3o6aiid,  third  aod  fomtksoiis^;  todreoni 
Mpara^y  and  r^eotifielj,  to  cacb  of.  tbe  bmts  m^kr  of 
the  body  of  Edward,  and  the  heirs  male  of  tlmr  bo^ef*; 
iremainder  to  W9liam  Lide;  it  wafi  utged^  that  bere 
,wa&%«i09)Ye3mncie'to<  Edward  ftv  Ufef  ««nd^  m  4heaamc 
iiwtnimeiit,/iO'tfae  heirs  of  btotnady^  and. that,  iberefeae^ 
hetoofcane^ssAe  ttt{,  agrteaMe  to  the  rale  ia  ShaBey'a 
case.  iteth'iniaadiBterrmiiitdv  that  Edward  tookoidyan 
^aMeiw  Ufe$^  fer  itwas  soppas^  to  he  ebar^^^ati  whi^ 
him  fgma^t  had  iimiied  an  estate  Aaifc  to  fwlrof  Edimtdts 
^aODs'snccessilFeijr^ th«l«t!be  srt^ea^oent' words^ f^ eaiAof Hie 
ktir^mA  tofiAe^ha^^^  J3dbciad^<fBtdadrd»eaclife«e£.  the 
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peraddbd  woids  of  4»kilaoa.    lAwi^uq^^  ti^irt«^i|l»* 
e7«r  the  MitestiM  of  the  toitelOfie|^peelred»?  if^it  wi«  a 
dear  laleBtioD  to  gire.  aa.  estate  Sof  liffi,  ao  ^eetei:  JsbcHild 
be  lakes :  that  tbeie  co«M  be  no«pewUar  iaa§^. iarai^K 
paitictilar.iiordai  fiMrif  setfae  epordeis.^.deedi .  or  wU^ 
evioetTe'  of  the  testator's  iBteiilkiii»4:aalii»m  Ibennerde 
Mn  ef  Aif  iedl^  iato  «NMdboffpiircAMf»AeaotI|e#iief4st 
Biajrdo  tbeeaoie;  piomM  tfaejr  de  equeUy  ^iB#i|sl«ata^ 
that  iotetttieii.    T^at;  this  wim  tbo  mtal.growd  W  tj)e:4e-^ 
lermmatieA.m  Sagdtonrafid€tieaQefVfepe4ted,«i«i  \fefk^ 
140,  wiU  -be  asamfestr  to  aiqrei)e.wbo.ceadsl4Qrd£hyEd<^ 
nfeke^s reaawis  for.his  judf^neiH  in  thaloasef  whk^.i«ae 
a  devise  to  tnistee&tQ.tbe  Hise  of  Thomas  SsgdvtWi  fi^i? 
the  terstof  the  Jialiind  Ufe  of  the  said  ;Thoma9y  witboiil, 
impeaohneat  of  wsele ;  and  after  the  dHeraHentkHi  <  aH 
thsA  eitele  to  !Sttd  Imstaes,  doru^  the  Iiiex>f  said  TJmsH 
as ;  aarf,  after  his  deoeesei  to  the 'use  of.  the  be^of  f^ 
body  of  the  said  Thonasw    Lord  Hi^vdwieke  sai^^  tbefr 
Ae  devke  being  to  binii  without  iBipe«efame^'of:.wa^esi? 
laas  a  firoof  that  a<life  estate  was  inteDdeci;  :fory  i{  ^t^gee^H 
er.  wa»  m  neW)  thai;  pttinsion  oouU  be  of  00.  iis^  ^  andk 
that'  it  was  eettaiii)  that  the  testator.  Qf]eapt:to  .giie»m 
estate  that  was  6$9kitfble ;  for  if  it  was  giicen  to  )mmt»m^ 
after  th^  deteraiiii^tiaa  «f  Jbomas  JStsg^aw's  e^tl^  £of  • 
}iCe;  that  this  estatteconld  deteradineo^ly  by  the  deaths 
^  said  Tb<NnaS|  ^c  by»  fovfeiUire*    The  fif^t  .cpuM^  npt  4iet 
nessit,  beeause.tb^  rcn^ioder  to.  trustees  is^^irea  tonljr 
during  the  liiecif^d  Thomas.  .Th^  litst,  tbeiefeitv  9)ii^ 
be  meant)  Tie.  del^minallo»  of  the estatebjr  forfeitiire* 
His  iMention^  tbMi,  wneto^maii  estate. tbatroould  -be* 
forfinted,  wfc^hi  eouU  tiiot;bea£|e;  foritb^istoot  for^ 
feitabb.    Of  eonsOq^^aoe,  a  life  estate  mMist  be  iatended^c 
These,  ciceiimstaeifres  wore .  qonsidevod  as  fi^ishrz^tia. 
eonaplete  denrasAfatioa  of*  the  teetatoif s  intent  rlo  pj^- 


an  estate  iSfnr  life :  and  it  was  thus  determined :  and  tha< 
tbe  word  he%r$  was,  in  this  case,  a  word  of  fiunhoie. 

It  is  true  that  Loud  H<irdwioke,  after  haring  ^en  these 
ti^asoos,  ceisiders  this  ease  a9  beiiig  dMereaC  fr«A  a  legal 
Mate  ;  being  a  trust  estate^  eeguizable  in  e^uitj,  where 
the  testator's  intention  was  more  to  be  r^arded.  Bat 
we  sfaaH  find,  upon  exami&atien,  that  Ads  idea  cannot  be 
supported ;  the  current  of  authorities  hariogdways  been, 
thai  the  rules  of  property  must  be  the  siraie  in  botk 
coui^^  and  in  the  latter  authoiities,  it  is  utterly  explo* 
ded.  W  hoeverreads  Lord  Haidwieke^s  argument  in  thi9 
case,  will  be  convinced,  thait  be  was  dissatisfied  with  (he 
opinion  of  the  emiit  of  king^s  bench,  in  the  case  of  GouI«' 
son  TS.  <CouIson.  He  tbereft»re  kid  hdd  of  a  supposed 
distinction  betwii&t  legal  and  trust  estates,  to  avoid  over* 
turning  that  decision.  But  in  the  ease  of  Watts  ts.  Ball^ 
P.  Wins.  108,  we  find  it  declnred  by  Lord  Cowper,  that 
trust  estates'  were  to*  be  governed  by  the  same  rules,  and 
were  within  the  same  reascHis,  as  legal  estirtea.  See  the? 
sattie  doctrtae  admitted  in  PbiMps  vs.  Phil^,  P.  WmSif 
Si*  i»  the  case  of  Bsie  vs.  Coleman,  the  opimoii  of 
Ld.  Nottingham, inthe Duke  of  Norfolk's case^  is eited^ 
where  he  laid  it  down  as  a  maxim,  that  trusts  should  be 
governed  by  the  same  rules  as  1^1  estates.  The  opin^ 
ion  <rf  Justice  Willes,  in  the  case  &{  Fern  and  -J^ake,  ie 
to  the  same  purpose.  In  the  case  of  Long  and  Laming; 
Bur.  1  too,  Lord  Misnsfield  says, '^^ A  cottrt  inequity  isas 
much  bound,  by  positHre  rules  concemiBg  preperty,  as  a 
court  of  law  is.  What  is  suSeient  upon  a  devise,  to 
make  an  exception  out  of  the  rule,  (refevrii^  to  tfaemle 
in<  Shelley's  cttBe,)hohls  as  weil^in  the  ca^  of  a  legal  es- 
tate, as  in  a  trust.  If  the  intention  be  eorttrary  to  law,  it 
can  no  more  take  place  in  a  court  of  equity,  than  m  a 
court  of  law.  If  the  intentidti  be  iM^I^  it  is  equally 
voidirin  both.^    The  seme  doctrine  is^ftitly  recognized  by 


Lord  Thuriow,  b  the  erne  of  Jones  apd  Moig^n,  r^pocf^ 
ed  in  Brown's  Chancery  Cases, 

To  establish  the  same  poipt,  viz.  that  vhetp  ^tbe  te^tar 
tor  gis  es  an  estate  to  one,  and  limits  it  over,  to  t))e  b^irs 
of  his  body,  and  plainly  intends  that  the  heii;s  shall  t9k0 
by  purchase,  this  intention  shall  be  fulfilled;  tbe.cajie  of 
Long  and  Iiaming  is  relied  on.  This  was  adf¥^^  c^ 
gavelkmd  lands  to  A.  C.  and  to  the. heirs  of  h^t  l^c^ft 
as  well  females  as  males :  wUch  -  intention  mnfdt  i^Ym 
been«  that  the  heirs  take  as  purch^^rs  f  apd  c^^c^^nth 
ly,  that  A.  C.  should  take  only  an  estate  for  Jif^:  ^ is 
was  impossibly  that  females  should  .take»  in  a  courss  of 
descent,  lands  that  were  gavelkind  j  which,  denceiid.  .to. 
non^  but  males.  And  this  intention  wa3  fi^filleri}  b^r^t^Q 
judgment  of  the  oourt. 

In  the  case  of  Long  and  Laming^  is  cii^ed,  the  ca^cf^ 
Waker  vs.  Snow,  reported  in  Paliner  949 ;  w^ii^b  wfs,^^ 
on  a  deed,  where  E  conveyed  lands  to  the  i^  qf^fapapal^ 
for  life  I  reipainder  to  bis  first  ^on»  and  the  bejf^  majb  of 
bis  body  begotten,  &x.  ^  and  ^o  to  his  si:i&  Sp|i9,^rein3«l4efe 
to  the  right  heir  male  of  the,  said  £,  to  b^  b^ptton  aftee 
}  the  sixth  son^and  his  heirs  rnale^  This  wan  hp]d^jii9%  tA 
be  an  estate  tail  in  £,  notwithstandbg  the  UmjtfrtiQn  ^  Sl^ 
right  heir,  after  the  sixth  ^on;  it  bf^figappuri^j^^h^kt  b« 
meant  after  bom  son,  as  much  as  if  be  bad^afd  s^  And  l«r 
markable  are  the  words  of  Justice  Wilipot,  wh^ob^f?ijQ|g 
upon  the  case :  be  says,  that  "the  word  i^r^r^js  nol^.t^rhf 
construed  as  a  word  of  Upitatiooi,  either  upon  a^wili  or  di^odjf 
when  the  manifest^  intention  of  the  tefdiato)^  or  of  th^a 
parties,  is  declared  to  be,  or  clearly  appears  to  be,^  that 
they  shall  not  be  so  construed.''  Hiere  is. a  C9^  ^^ed 
by  Anderson,  in  Shelley's  case,  o|  a  limitation  totbe  i^e 
of  A  for  life,  remainder  to  the  use  of  his  h^ii^  and  tbeir 
heirs  female  ^  where  it  was  determined  tbaiit.A<tri  wa^<i 
word  of  Durchase;  and  consequently,  tba^.  A  took  but  aa 


AND  HEIRS  OP  THE  BODY-    ^  'SS 

tstate  for  life.  The  intention  of  the  testator  would  have 
beeo  defeated,  if  A  had  taken  an  estate  tail ;  for  in  such 
eajse,  bj  the  force  of  the  term  heirs^  he  would  have  takep 
an  estate  tail  general  descendible  to  any  heir.  Whereas^ 
it  was  certainly  the  design  of  the  testator,  to  create  aa 
estate  tail  female  in  the  heir  of  A,  by  purchase. 

From  the  foregoing  authorities,  it  is  considered  as  de« 
monstratcd,  that  a  strict  legal  construction,  or  a  technical 
sense  of  any  words,  should  not  prevail  against  the  superi^ 
or  force  of  intention,  apparent  on  the  instruipent,  When- 
•v^r,.th0n,  the  matter  becomes  eertain,  that  the  term 
hiirt  iai^sed  V^ith  on  intent  that  th^y  should  take  as  pur^ 
^osersy  it  i»  contended,  that  the  instrument  should  be  so 
construed*  As,  where  an  estate  is  given  for  life,  with  a  * 
limitation  to  Mirsj  or  heirs  of  the  body,  of  the  devisee  s 
although  no  inference  can  be  m^de  from  the  words  them^ 
selves,  that  the  devisor  used  them  otherwise  than  in  their 
legal  sen^e ;  yetj  if  it  appear  from  other  expres«ons,  that 
be  so  intended,  they  shall  take  as  purchasers ;  and  the 
devisee,  an  estate  for  life  only.  See  Justice  Butler's  ar- 
gument, in  the  case  of  Hodgerson  vs.  Ambrose,  reported 
in  Douglass.—"  For  such  an  intention,"  says  he,  "  is  con-* 
distent  with  the  rules  of  law ;  and  such  estate  might  be 
pveu,  without  the  infringement  of  any  rule/'  Of  thii 
opinion  vras  Lord  Har^wicke,  in  Bagshaw  and  Spencer ; 
Lord  Mansfield,  in  P^rin  and  Blake ;  Justices  A^ton  and 
WiHeSy  datn#  case;  Sir  Joshua  Jekyil,  in  Papillon  vs* 
Voyoe,  r<5ported  10  P.  Williams  ;  Chief  Jnstice  De  Gray 
anci  Baron  Si^ytbe,  in  the  case  of  Penn  vs.  Blak^,  ip  the^ 
exchequer  chamber;  together  with  many  other  lEstin- 
guished  characters. 

On  the  other  hand,  it  is  allowed  that  the  intention  is 
to  govern,  if  clear,  and  consistent  with  the  rules  ^f  law. 
Sut  it  18'contended,  that  it  is  necessary  to  determine  up*' 
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on  the  whole  wiU,  whether  by  the  wbrd  heirs,  tlie  testa- 
tor meant  that  succession  of  persons,  so  denominated  bj 
hw :  and  if  he  did,  that  the  rule  in  Shellej^s  case  must 
take  place,  at  all  events;  eren  if  the  testator  bad  direct* 
ed  that  the  heirs  should  take  as  purchasers,  and  that  the 
immediate  devisee  should  take  only  an  estate  for  life^ 
But  where  the  .word  is  nsed  in  any  other  sense,  and  in/- 
stead  of  being  intended  to  be  used  as  nomen  collectivurrij 
13  used  as  designaiio  personce,  then  the  rule  in  Shelley's 
case  is  not  to  be  applied,  and  the  limitation  is  to  take  ef- 
fect, as  if  proper  words  had  been  used  :  that  is,  if  the 
testator  meant  the  estate  should  go  to  him  who  should  be 
heir ;  then,  let  his  intention  be  what  it  might,  as  tp  the 
heir^s  taking  as  purchaser,  the  case  is  to  be  governed  by 
the  rule  in  Shelley's  case.     But,  .if  he  meant  that  some 
particular  person  should  take,  inaptly  denominated  Aetr, 
the  intention  of  the  testator  is  to  be  fulfilled.  If  the  design 
were,  to  give  the  estate  to  those  persons  known  in  law,  as 
a  class  called  hdrsy  be  they  who  they  might,  they  must 
take  by  descent,  and  not  by  purchase  ;  it  being  a  nde,  that 
where  the  heir  takes  in  character  of  heir,  he  must  take 
in  quality  of  heir.    But  where  it  is  apparent  that  the  tes- 
tator's intention  was,  to  give  it  to  some  particular  person, 
by  the  denomination  of  heir,  as  his  first  or  hb  seventh 
son,  to  the  exclusion  of  others  that  might  be  his  heirs ; 
the  intent  being  the  same  as  if  he  had  said,  '^  to  my  first 
son  and  his  heirs ;"  in  such  case  the  son^  would  take  by 
purchase ;   and  the  estate  become  descendible  to  the 
heirs  of  such  son,  and  not  to  the  heirs  of  the  testator. 
For  authorities  to  support  this  opinion,  see  the  case  of 
King  and  MelUng,  Vent.  225.      This  was  a  devise  to  B 
for  life,  and,  after  his  decease,  to  his  issue  by  a  second 
wife ;  ai^d  for  want  of  such  issue,  to  J.  M.  with  power  to 
B,  to  make  a  jointnre  of  the  premises,  to  such  second 
wife.  *  This  was  determined  in  B*  R.  to  be  an  estate  for 
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lii^f  igtm9t  the  opu^ion  of  Hale;  upon  the  Hiteot  of  th« 
testator  to  give  sach  estate  only,  appearing  iroti)  the  cir* 
cumstances  of  empoweriog  B  to  make  a  jointure ;  vihich 
was  not  necessary,  if  it  was  intended  be  should  ^ke  an 
estate  greater  than  for  life.  But  this  judgment  wasrre-- 
versed,  the  intention  notwithstanding :  for  the  y^ovd  issu0^ 
in  a  will,  was  held  to  he^n^Tnen  coUectifrum^  and  equivalenl: 
to  heirs  of  his  body:  and  no  intention  of  using  the* 
word  as  designatio  personce,  any  where  appearing,  the 
rule  of  law  took  place.  This  case,  I  apprehend,  cannat 
be  reconciled  with  the  before  cited  case ;  which  was  rul- 
ed to  be  an  estate  for.  life,  by  reason  of  no$i  altter.  In 
that  case,  the  intention  of  the  testator  to  give  an.  estate 
for  life  only,  goyemed :  whereas,  m  this,  the  intention 
was  disregarded,  because  the  word  issm  was  used  as  nor 
^nen  collectivttm^  when  the  term  sons  was,  in  that  case,  as 
really  as  nomen  colUctivum^  as  issue  was  in  this. 

The  same  doctrine  is  supported,  by  the  case  of  Cot 
son  vs.  Colson^  2  Atk.  24-7.  It  was  a  devise  to  C  for  life, 
remainder  to  A  and  B,  and  their  heirs,  to  preserve  con- 
tingent remainders;  remainder  to  the  heirs  of  the  body 
of  C.  In  this  case  it  was  determined,  that  an  estate  tail 
in  remainder  was,  vested  in  C ;  he  taking  a  life  estate 
not  merged  by  the  devise  to  the  heirs  of  his  body,  by- 
reason  of  the  remainder  interposing  between  the  devise 
to  C  for  life,  and  the  subsequent  limitation  to  the  heirs 
of  his  body,  Nothing  can  be  more  cettai%  than  that. the 
intention  of  the  testator  waSj  to  ^ve  only  a. life  estate  to 
C,  apparent  from  his  placing  tru^ees,  to  take  advantage 
of  any  forfeiture  of  the  estate;  which  coqld  be  (Hily  in 
case  he  was  tenant  for  life:  which  intention  was  made  to 
yield  to  the  rule  of  law,  that  the  ancestor  cannot  ma^^ 
his  heir  purchaser  to* nomine^  That  his  heirs,  as  heirs, 
should  take  per  formam  donif  was  sufficiently  manifest; 
there  being  nothing  to  point  out,  that  he  used  the  wordi^ 
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u  JkiigHkiiiM  f$rum»;  uA  akkiMi^  tie  bWMted  thu 
diej  sbotild,  in  ehamctdr  of  kein,-  take  at  pw^hisen^  k 
«ra8  delenoioed  thtt  tbis  tot^ntiM  CMld  fiot  b«  fiilfiH^ 
being proUbiled  bylaw; 

1  ai^nhend,  tbit  it  is  itopoteible  to  ire^onefle  tUft  de«* 
teri»i]iBtioti  with  that  of  Bagshaw  add  Spaoder,  unlefifis 
upon  the  exploded  groimdi  that  a  diffetent  nile  of  pro* 
per^  obtains  where  it  is  a  trast  estate,  fttnn  what  obtaiM 
where  it  is  a  legal  estate.    It  i^  true,  there  was^  id  that 
isase,  the  clause  wAovt  impeachment  €f  umie.    Bat  thia 
could  tndce  no  dtflereoee ;  for  it  was  osly  another  en*- 
dence  of  tba  testator^s  loteDttoD*    But  that  could  be  <>f 
little  wei^t,  ^rtiere  that  iotentioo  w«b  suffieieatl/  cleatc 
In  a  dubious  case  of  inteotioii,  it  oii^t  serve  to  temov^^ 
the  doubt;  but  could  add  nethiog  lo  ^e  measitre  of  eti- 
deoee,  where  it  wto  conpletely  fidl  without  it ;  as  in  Ae 
case  of  Cofaon  vs.  Golson.    To  the  same  purpose^  is  the 
case  of  Duncombe  vs.  DutiC6tDbe,v  repotted  in  3  Lev* 
See  the  ease  of  King  vs.  Burohell,  cited  in  Bar%  i  loa  ; 
where  lands  were  devised  to  J.  K.  for  Ufe,  and  to  the  heir 
male  of  J.  K.  aad  his  heirs  i  aad  for  want  of  such  issue^ 
tov^r.    This  was  detersunedi  notwithstanding  the  siqpei^ 
added  words  of  limitation,  to  be  an  estate  tail  in  J.  K.  $ 
for  it  was  said,  that  the  superadded  ^ords  were  aothii^ 
but  a  superfluous  declaration  of  what  was  implied  in  ^ 
phrase  heir  siaif,  which  includes  all  that  the  supefadded 
words  include.    This  ease,  I  apprehend,  caifinot  be  re- 
conciled with  the  case  of  Backhouse  vs.  Wells.    In  that 
case,  the  phrase  tsnce,  is  used  instead  6f  keits.    B«ft  if  the 
phrase  M«e,  in  a  ^^  be  of  tiie  same  import  aa  tile  {^irase 
heirt^  which  seems  an  acknoivledged  point  with  English 
lawyers,  and  is  mentioaed  by  Powell  on  Devises,  356,  as 
«n  indisputable  point;  then  the  cases  are  directly  opposed^ 
unless  some  magical  powers  are  attached  to  the  phrase 
r,  whioh  make  it  mean  some^ng.  diaiiietricaUy  ogppo- 
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1^  to  «Mtll0r  wbtd  it  the  wunt  sfgntficitioDJ    lorticc 
Yates,  in  bw  «#goiM&t  in  the  case  of  Peiin  and  Blake, 
clnePftB,  that  **  in  Backl^uie  and  WeOs,  and  Ludding- 
ton  and  Ktm^,  the  phrase  itttu  ig  nsed,  not  heir  .*  so  not 
to  the  peini,  to  show,  in  that  «ase,  that  the  intention  of 
the  leetaeor  imls  to  premil;  for  that  those  cases  were  not 
svitbm  the  ttde  laid  4own  in  Shefley's  ease/*    A  man  of 
less  4i8oeniiii€fnt  tfattti  Jikstiee  Yates,  would  have  nevet* 
dtseov^^red  hvH  thttt  it  was  within  the  mle«    ff  k  phrase 
of  the  same  stgnifieatioh  as  keit,  were  made  ase  of  in  ia 
insttnatont,'  he  would  have  coneeived  that  the  same  con- 
strudSon  wouM  hSre  been  glren  to  it.    It  would  have 
etrack  htm  either  as  an  abmifdity,  or^  as  a  distinction 
too  nice  loit  him  to  comprehend,  that  whenever  ii9ue 
^nd  hdr  Wet«  used  in  h  will^  they  meant  One  and  the 
same  thing,  and  ^efe  both  words  of  limitation :  but  iftstft^ 
wtes  used,  then  Ae  devisee  mij^  take  one  kind  of  estate ; 
and  if  /Mr,  It  mi»t  be  Of  a  very  ctiffiefrent  kind»    But  wss 
not  the  determination  in  King  vs.  Bnrcfaell,  opposed  to 
Ibe  rui^  ttst  a  devisee  may  be  described  by  fiie  word 
A^'r,  if  the  te^ator  plainly  shows,  that  the  phmse  heir 
was  meant  by  hiiH  as  ie^cripdo  pentm<Bf    See  the  rule 
tn  Powell  on  Devises,  il^ustice  Yates  admits,  tiiat  the  evi- 
<lei»ce  oCimention,  was  of  the  stronger  kind  in  this  case ; 
Und  most  cettainly  it  was;  fotf  why  should  he  have  e^- 
prSBsed  himself  in  the  singulsi*  number  f  But  more  esp^- 
etsUy^  the  superadded  words  of  limitation,  demonstrate 
that  he  Intended  the  phrase  heir  male,  as  designatio  per- 
s&hct^  for  to  his  heirs  he  gives  the  estate,  and  not  to  the 
heirs  of  J.  K.;  and  to  say  that  they  are  superfluous,  only 
furnishes  an  argument  in  favour  of  the  intention,  that 
heir  mde  was  intended  as  ^escriptio  persontb  i  for,  other- 
wise, there  can  he  no  reason  given  lor  his  using  them: 
thfey  tionvey  no  idea  whatever.    But  if  we  consider  them 
as  designed  to  affi>iri  us  evidetice  that  the  heir  male 


iW  as  THE  TERJMK,  HiSRS, . 

durald  like  as  dnaipiio  penotUB^  they  become  impertmBt^ 
aad  we  see  rerj  good  remsmis  for  using  them. 

If  a  term  which  ttxy  hare  two  very  differeot  sigoifica* 
ti<Kis  be  used  in  an  iostniment,  and  with  it  are  comiected 
other  terms  dearly  indicatiFe  of  the  sense  in  which  the 
author  intended  it;  it  seems  strange  lo^c  to  saj,  that  the 
explanatory  words  shaO  be  rejected,  and  the  dubious  term 
left  for  constroctioo,  without  the  aid  of  the  explanatioii 
afforded  by  the  author.  It  is  also  opposed  to  the  case  of 
Cleric  and  Pay,  Cro.  £Iix.  313,  which  was  a  devise  '^  to 
R  for  life,  and,  if  she  have  heir  of  her  body,  to  that  heir, 
.and  the  heiis  of  their  bodies,  and  a  remainder  oven" 
This  was  determined  to  be  an  estate  for  life  in  R,  and 

• 

that  the  heir  took  as  a  purchaser.    The  case  of  If  inshall 
vs.  MinshaJI,    l  Atk.  412,  was  a  devise  '^to  R,  and  the 
fint  hwr  mde  of  his  body,  and  the  hein  nude  of  his 
,body,  and  a  remainder  over."    This  was  held  to  be  an 
ertate  taili  Is  this  detennioation  reconcileable  with  Arch- 
,er's  case?    It  differs  from  that  case,  in  that  it  is  a  devise 
to  the  hmrs  nule  of  the  first  devisee,  in  the  plural  num- 
ber.   That  .of  Archer's  was  ia  the   singular   number. 
But  this  did  not  vary  the  case  in  King  and  BurcheU; 
and  we  find  in  Powell  on  Devises,  361,  thsX  heir  male 
is  nomen  coUeeiitnm^  and  conveys  the  same  ideal  as  Aetrs 
ffioZe*    And  so  was  the  case  of.  Trallop  vs.  TralTbp, 
where  the  devise  was  to  one  for  life,  ai>d,  after  bis  death, 
to  the  first  heir  male  of  his  body*    This  was  held  to  be 
an  estate  tail,  in  the  first  devisee.    It  also  differs  in  this: 
^that  the  estate  given  in  Archer's  cas^,  was  to  A  for  life, 
aod  his  next  heir  male ;  in  Minshall's  case,  it  was  to  the 
first  heir  male.    Certain  it  is,  that  if  hdr  male,  and  heirs 
maky  mean  the  same  thing,  both  being  namina  coUectiva, 
containing  all  the  heirs  of  the  devisee,  in  a  course  of  de- 
scent, the  only  difference  between  them  consists  in  the  dif- 
ferent signification  of  the  itntisjirst  and  nexU  I  conceive 
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it  impossible  for  any  person  to  understand  any  dMfertnce 
between  the  next  heir  mciey  and  the  first  heir  male.  Of 
course,  the  one  decision  is  contradictory  to  the  other ; 
and  first  and  next^  in  such  case,  are  of  the  same  imporf^ 
See  Powell  on  Devises,  363.  He  there  observes,  that 
^^  first,  next,  and  eldest,  preceding  the  word  heir,  only  ex- 
press what  the  word  heir  implies ;  viz.  first,  next,  or  eldest, 
titken  for  the  future  tiine,  the  one  to  succeed  the  other, 
according  to  the  course  of  the  common  law."  It  seems, 
then,  the  tcnn  heir,  ex  vi  termini,  imports  as  much  bs first, 
or  next,  &c.  and  the  superadded  words  of  limitation;  and 
they  are  therefore  to  be  rejectefd,  as  meaning  nothing; 
as  redundant,  saperfluous  words.  So  ^js  the  ebaneellor, 
in  the  case  of  M inshall  vs.  MitisfaaH.  If  rejected  for  that 
reason  in  that  case,  they  must  be  rejected  for  the  same 
reason  in  Archer^s  case.  Aj?d  if  the  term  next  heir  con- 
veys no  other  idea  than  what  heir  conveys,  and  is  impHed 
in*  it,  then  the  devise  in  Archer^s  case,  rejecting  the  lu- 
^erSuous  words,  stands  thus,  viz.  *^To  A  for  life,  and  hi« 
heir  male ;"  and  we  find  that  heir  male  means  tbe  same 
thing  as  heirs  male.  The  devise  is  then  the  same,  as  if  it 
bad  been  to  A  for  Gfe,  and  his  heirs  male.:  and  that  this 
would  ^ve  an  estate  tail,  is  admitted  on  alt  hands,  and  not 
scintilla  juris  is  to  be  found  to  the  contrary.  See  Perin 
vs.  Blake.  Hdw,  then,  is  the  decision  inr  Archer's  case 
to  be  justified  .'^  There  is  yet  another  difference  in  the 
cas^  of  Minsball  vs.  Minshall,  from  Archer's  case.  In  the 
latter,  there  is  an  express  devise  ifor  life';  in  the  former, 
none.  But  this  makes  no  difference ;  for  the  technical 
meaning  of  such  devise  is*  the  same  as  if  the  words ybr  l'^ 
bad  not  been  inserted ;  and  none  pretend  but  what  the 
rule  of  law  is  tS  prevail ;  unless  you  can  coDect  the  iii- 
tention  from  some  expressions  besides  those  of  the  tech- 
nical kind.  The  chancellor,  when  distinguishing  Minshall 
rs.  Minshall;  from  Archer's  case,  says,  that,  in  the  tast^ 
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ikn^  nM  aa  •!{»««  devue  for  liHis  But  of  wfa«|  avail 
can  that  be^  wben,  from  that  exprassioir,  without  ^tbtsr 
aid,  Qothiag  is  collectable  of  the  teakator's  inteDtion  ?  and 
all  the  odier  word%  a«  neafi,  aod  the  superadded  words  of 
limitetiODy  are  to  be  rejected,  according  to  the  reaaoning 
m  Minshalt's  oase.  It|  therefore,  staads  anaided  with 
aay  other  evideiice  of  the  iotentioo,  bat  that  which  i« 
admitted  by  all,  as  afbrding  90  endence  of  anj  inteBdon, 
He  also  sajrs^  that  in  A|;cher^8  case,  the  detise  was  to  the 
next  hir  male,  not  Aetn  male.  But  of  what  importance 
can  this  be,  nAien  they  loeaii  preciwlf  the  same  thing  f 
In  the  case  of  King  and' Bwrobell,  the  derise  was  to  J  for 
life,  and  to  the  heir  male  and  his  bein.  Here  was  a  de«- 
Tise  expressly  for  life,  and  to  the  heir  male  in  the  singcd^ir 
nnmber,  widi  words  of  superadded  limitation  to  bis  heirsi 
in  the  phiral  nnmber.  Every  thii^  here  is  fotmd  precise* 
\j  under  those  cireumstsnoes  which  the  chancellor  mitp^ 
posed  were  the  reasons  why  Archer^s  ease  was  cooadered 
an  estate  for  life^  and  yet  this  was  held  to  be  an  esti^e 
tail*  Ifi  Kii^  and  BurebeB,  there  was  no  limttalioo  to 
jibe  next  heir  male;  but  that,  it  seemsi  conveys  no  idea 
whatever.  S^p  King  and  Burebell  of  redundant  expres«' 
siopis,  and  it  is  a  devise  to  J  for  life,  and  hk  heir  male. 
The  same  devise  is  found  in  Arch^^s  case,  when  stripped 
of  redvndant  expressions :  the  one  is  an  eistate  tail,  and 
the  other  an  estate  for  life*  And  yet  both  these  cases 
are  ae knoiidedged  to  be  good  law.  Wo  may  still  go  for^ 
ther :  the  devise  for  life  makes  no  difference.  It  is,  theee^ 
fore,  in  both  cases,  »  derise  tQ  one,  and  bis  hm  male) 
which  is  exactly  the  same,  deviset  as  in  the  case  of  Min^ 
shall  va,  Minshall,  when  stripped  of  superfluous  expresr 
sions.  The  case  of  GkKidright  vs.  Pqlleo,  2  L4«  Rhf, 
J  437,  IS  another  case  where  there  were  superadded  wmrdi 
of  limitaticm;  andi  in  the  same  devise,  he  used  the  phruM 
hits  male  and  keirmaUf  as.meaoing  the  same  thing;  aad 


7«t  it  988  held  all  esteteoteai  Mttf  itoot  b«  cpMsttoftaA 
fihttlher iheie  cmbs  iwapMrt  niliiiithe  nde  aikaiftted  bf 
tfaose  iriio  are  th#  Btifongest  adiocates  fer  tbe  rula  JaM 
^wn  in  SMIajr's  eaaa  $  that  Jato  aay,  ^  if  the  t<rim  km^ 
.  or  iifftf,  we*  so  uied  by  Ike  teslator,  as  plaiuljr  show  Aat 
Aiia  used  »lhcn  as  ifat^fiMtfitt  yptruAmy  thay  dbidl  ba  tbaa 
tnkan  i"  Can  atiy.  man  doubt  bat  thair  tha j  weta  so  osad 
itt  Kiflg and AHtxheli)  vbare  -the 'taaMor db^es  to  (be 
betp  male  of  J,  and  hiabeifs;  aikbio  Trayupvs*  Tralhip, 
wfaens  the.  desise  is  to  Ae  ^"ibst  bw  male^^  ?  •OeaNJrigbl 
¥s*  PktQeo^  and  MiiMbattva.  MindnA,afr  ib  the  sane 
piedicaausnt.  I  apptebemi^  that  no  one  Will  be  «t  any 
iBons  iass  in  deteFBifliiiig  ifaat  tfaeiteraisAatriadAM'i^ 
there  used,  wem  as  pbdnlj'  iadiealive  of  an  iaasiytien  to 
use  tbui  as  tetmeof  pusdiase)  aa  in  Areber'^  case.  The 
OMffi  of  Perio  and  Btskia,  is  a  notaMe  ease  to  idiov  ki 
«vbat  unecvtainty  the  law  wa%  respecting  tbe  eperatfam  of 
aatth  deahes,  at  the  time  it  i«os  determkied.  It  was  a 
devise  of  lands^  by  the  testator  to  Us  son;  and  in  bis'ifi^ 
ha  Wf%,  ^^h.  IS'  my- intent  and  meaning,  that  none  of  mj 
cbildecsi  diiM  sell  and  dtspoae  of  my  estate  for  a  longer 
time  than  bis  life ;  and  to  that  intent,  I  devjse  tbe  residue 
of  my  estate,  (bavn^  mtide  other  devkes  to  ether  ehil* 
di«ii,)  to  my  son  W,  during  bis  natural  bfe ;  tberemaiii-' 
der  to  J,  and  his  heirs,  during  ^'  life  of  W;  remainder 
to  th€»  beiR^of  tbe  body  of  W/'  Here  it  \9m  uiamibst, 
that  ibe  teaiator  intended  only  an  estate  for  life  lo  W; 
fer  he  says,  that  his  ii^teiMiea  is,  ibat  fione  of  bis  ehSdren 
shall  ^iifiose  of  Ma  estate  for  a  kniger  time  then  his  fife  % 
^d^  fcsr  that  purpose^  devises  to  W  fer  life^  Wfthremkin- 
der  to  J,*  for  W's  Hfe*;  wbieb  oonid  mean  nothing,  tinless 
to  dec^e  the  cotttiagent  remainders  to  the  heirs  of  W^ 
bb^y,  sugainst  tbe  forfeiture  of  W's  estkt^.  He  must  have 
bad  in  view  a  /br^edoMe  eiT^te,  wbieb  mui^  be  an  utatt 

N3         ■      .    V  . 
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J^Ufi.  And 'the  testator's  mttolian  is  ecpiaHr  pkb,  thar, 
ahbougfa  he  intended  tk«t  die  hmn  slMwiki  take  as  pur- 
dbcsers,  yet  he  ^d  not  awaii  to  poist  oat  any  particular 
person,  bot^l  posstbb  heirs  id  a  coarse  of  descent.  The 
question  wftSi,  what  estate  W  look?    It  was  determined 
in  B;  R  by  Mansfield,  Aston  and  Willes,  agmnirt  Tate^ 
that  he  took  an  estate  for  life  only ;  from  the  man^st  la- 
tent of  the  testator,  that  he  Aonld  thus  take,  and  that 
this  was  a  lawful  intention.    Wlulst  Tates  contaaded,  it 
was  immaterial  what  the  iotention  was,  as  te  the  «nee<^ 
tor's  estate;  and  the  only  materhl  tnquBiy  was,  ivhat  the 
.  Aejr«  were  to^take ;  and  to  mate  them  take  as ^•rcAiu8r#, 
diey  most  be  designated  particnlaflyy  whieh  was  not  deoe 
in  Uiis  case.    Upon  a  writ  of  error,  this  juc^^ent  was  re^ 
▼emed  in  the  Exefaequer  CbMsber,  by  the  opioion  of 
Narea,  Biadsslone,  Groidd,  Perret,  Addams,  aoid  Chi^ 
Baron  Parker^  i^iwt  the  opimon  of  Sniythe,  and  Chief 
Justice  De^  Gray.    There  were  seven  judges  against  five ; 
but  one  ^  those  judges,  Blackstone,  declared,  tha^  tmd 
the  testator's  intention  been  sufficiently  apparent,  to  gif  e 
an    estate  for  life   only,  he  should  have  voted  for  a& 
firming  the  jqdgmenft.    So  that,  as  to  the  great  cjpKstion 
in  the  ease,  there  were  six  judges  against  ria.    See  Ho^ 
dysoB'  vs.  Ambrose^  r^orled  in  Douglass.    The  oases 
cited  by  the  majority  of  the  court  of  B.  R.  amoog  many 
others,  were  Law  and  Davis,  Wakei*  and  Snow,  Lisle  and 
Gray,  Archer's  case,  Clerk  sohI  Day,  LuddangtMi  and 
Kiihe,'Baddiou8e  and  Wells,  Bagshaw  vs.  Spencer.  The 
aoswefs  to  these  cases  vene,  that  in  Law  and  Davis,  the 
first  device  was  a  mere  suiphisage,  in  that  of  Waker  and 
Snow,  and  LMe  and  Gbay,  diere  was  an  estate  to  the  an- 
cestor for  life ;  remainder  to  the  first,  second  and  other 
sons,  and  so  on  to  the  heirs  of  bis  body*    ''<Sa  on,''  was 
oonstmed  to  mean,  ia  the  same  maimer^  viz«  <oft«;  and, 
therefore,  in  these  cases,  the  phrase  A^  was  used,  as  it- 
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signaiuh  permmm.  The  titfewnee,  I  mppi«b«Jk(i  to  be  a 
just  one;  bttt  there  is  not  by  eay  mewn^  stranger  eti^ 
d^^ce  ef  sueh  intention,  than  vriiere  the  testater  uses  the 
phrase  heir  mtde^  wkU  siqperadded  werdB  of  liimtatieDj  «&• 
in  King  and  BarchelL  As  io  Archer's  case,  and  Clwk 
and  Day,  they  said  that  ihewmdAetr  was  in  the  sk^hir 
Bumber,  and  a  limitation  goafted  on  it  This  is  tcue^ 
bc(t  so  was  Kieg  and  Burcfaell.  But  wibttdifference  doei 
it^  or  ean  it  make,  when  each  word  is  nmim  colhctmi^ 
and  their  teehnical  signifieation  the  same  i  If  either  is  t0 
he  understood  as  a  word  of  jMircAo^e,  it  .mu#t  be  froca 
aome  other  ^xpressiofis,  and  not  fsom  itself »  aad  both 
are  capable  of  beij^^thus  oonstroed.  Aa  to  Luddiogt^n 
and  Kime,  Baekhouse  and  WeUs,  the  phrase  was  "Mii»£»'f 
they  said ;  but  if  issue  in  a.  wili^  and  heks  fjf  ^  baJy^  mean 
^e  same  thing,  it  is  a  weak  anstver, .  As  to.Bagdiaw  and 
Spencer,  this^  it  is  said,  was  a  irusi  estate^  aad  the  inten«- 
tion  mi^t  be  eseeuted  in  ehancecy.  But  the  distjiicMoii 
between  9k.irust  acid  a  U^d  estate,' cannot  he  naaintained; 
and  whheut  the  aid  of  tlmt  diMinotion,  the  cas^cumiot 
be  ireeoissBed. 

As  to  the  decision  of  Long  ts.  Laming,  >it  was  saM  to^ 
be  otttvof  the  qiKstion,  as  it  was  a  devise  of  lands  holden 
IB  gave&ind.  How  liiat  sitf^uld  make  a  difference,  I  do 
lii^coflqwebend.  Yet*!  oencelv^,  that,  in  that  case,  the 
detemination'in^jbt  well  proceed  upon  the  ground  of  the 
testator^s  intention  to  use  the  phrai^  heirs  as  a  word  of 
jmrcfaase ;  for  he  sajrs  '^ female  as  well  asAUtle  >".  but  this 
eould  not  bewithout-breakii^  in  upon  the  course  of  de- 
scent.*  He  did  not,  iherefiMW,.  by  the  use  of  the  plusase 
hdr^y  mean  that  suceessien  of  persons  so  denominated  hy 
the  law,  who  take  in  acourse  of  descent*  He  must^.th^re- 
fore,  intend  to  point  them  out  particularly. 

The  case  of  Le^tle  vs.  Sewd,  was  a  devise  to  his^nei^- 
ew  L  for  life ;  and^  after  his  decease,  to  the  heirs  n^e  of 
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b«df  of  kb  nid  nefihew,  to  bt  hegottea,  and  tin  htin 
■nU  of  the  bodj  of  eterj  such  boir  oMkv  sevmBlljr  tod 
snccMiiveljri  w  they  skiU  be  hi  priocitjr  of  biiA,  &c*  Tbkr 
oaae  was  adjii4ged  an  ecHate  Uil  in  the  firsi  deriiee,  by 
thioe  judges  agMost  ooe.  How  is  this  case  leeoaeiiabie 
to  Amcber's  case,  and  Clerk  and  Day  i  It  diffen  oidjr 
ifODi  Qeik  and  Day  in  this;  that  the  word  hnn  is  phg^ 
rul.  See  the  ease  of  Pavsey  vs.  Lowdall,  in  I  BoIL  Abr. 
wheie  it  is  expressly  determinedi  that  hdr  and  htin  have 
the  same  eftct  And  die  reas<m  why  the  heir  male  in 
Aidier^s  ease  took  by  porchasey  was,  beeamse  die  estate 
was  limited  over  ^  to  the  heirs  male  of  the  body  of  sndi 
heir  male/'  And  this  was  the  opinion  of  the  eoarty  m 
the  ease  of  Pawsey  vs.  Lowdall,  wbidi  is  dircetly  opposed 
to.  the  deternrination  in  L^ate  vs.  Sewal. 

The  ease  of  Bale  vs.  Coteman,  1  P.  Wms*  143,  was  a. 
devise  to  A  and  his  beiss,  for  paymeni  of  debts;  and 
then  to  A  for  life,  with  power  to  nuike  leases  for  M 
years;  remaiad^  to  the  htin  male  of  A.  This  was  de- 
termined by  Lord  Cowper,  to  be  an  estate  for  life ;  and 
upon  a  re*hearing,  before  Lord  Harcourt,  it  was  deter* 
mined  to  be  ai|  estate  tail. 

In  the  ease  of  PaiMHon  and  Voyce,  A  devised  £10,000 
to  trustees,  m  trust,  to  be  laid  out  in  land,  to  be  settled 
on  B  for  life^  without  waste;  remainder  to  trueslees,  and 
iheir  heirs,  for  the  life  of  B,  to  support  oontittgent  re-* 
mainders^  with  power  to  B  to  make  a  jointure;  remain-* 
der  to  the  heirs  of  tbe  body  of  B,  imd  remainder  over. 
And  by  the  same  will,  lands  were  devised. to  B,  to  the 
same  uses,  and  in  tbe  same  manner.  Tins  ease  was 
heaid  at  tbe  RoUs^  by  Sir  Joseph  Jekyll ;  and,  upon  tbe 
clear  intent  of  the  testi^or,  he  determined,  that  B  had  an 
estate  for  life  only  in  the  lands;  and  thai  the  money 
shoidd  be  laid  out  in  land,  to  be  settled  on  B  for  life ; 
and  that  his  sons  should  take  in  tail  male  soccc  3ive)y. 
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Tbe  ialeDtkn  to  ghre  mi  tilate  for  liTei  wat  vev/  muiUeiC 
in  thb  ctse,  iiukpendrnt  of  hk  direction  that  be  shouM 
tske  an  ^sUiEte  Ibr  lUe  omljr ;  for  it  mta  witbout  impeech^ 
vtttA  of  waste.  There  was  a  power  to  make'a  joifiture; 
waA  there'  was  a  devise  to  trustees  to  wpfoti  ooBlingent 
remainders.  It  was  alsO'ckar  as  in  any  case,  that  the 
testator  used  the  term  hdtSi  as  nemeii  oMeefwuMj  m<- 
dading  a&  the  possible  faeirsof  the  body,  and  their  heirs. 
Certain  it  is,  then,  tliat,  in*  the  ofMmon  of  the  Mast^  of 
tiie  Rolls,  this  notwitbstandiiig,  if-  there  was  a  manifest 
intentioii  to  give  an  attate  (for  life,  suoh  ^sstate  otil  j  should 
peas.  But  this  ease  was  again  beard  by  Cbaneellor  King, 
OD  an  appeal ;  and,  so  far  as  tbe  jtKfa;nient  related  to  the* 
land  devised,  it.  was  reversed,  and  adjudged  that  B  tocdt 
an  estate  tail.  Bnt  that,  as  to  -the  money  to  be  laid  out 
in  land,  this  was  executory,  and  the  inlration  should  pre- 
vaiL  Why  shoidd  the  law  make  tbe  same  terms,  used  m 
dKfferent  oktises'in  the  same  insriamment,  convey >  totally* 
diflEereat  id^as ;  when,  at  tbe  same  time,  there  is  .cieaif 
demonstration,  tbathe  who  nscd  those  toriiKi,  affixed  the 
same  ideas  to  them  in  the  one  clause,  a&  in  tbe  other  i  If 
in  fact  the  law  bad  affixed  such  precise  and  determioaite^' 
ideas  to  those  tdrms,  as  to  forbid  the  intention  to  be  ft)I« 
iowed,  by  what  authotity  does  th^  ehanoellor  decree  h 
settiementy'  according  to  What  bo  suf3f»oses  to  be^  thein* 
tention  of  ^e  tesMor,  even  in  part?  Tha  ebanGelloi^ 
nrast  have  supposed,  tbafthe  terms  Aeii*^  ofhm  body^  ear* 
rted  with  thenr  suiBcient  evidence  ilrnt  the  tertator  meant 
ijne  same  thing,  as  first  and  every  other  son ;  fbr,.  otheo^ 
wise,  he  eoidd  not  have  so  decreed ;  since  his  avowed  de<^ 
sign,  as  to  the  money  to  be  laid  out  in  land,  was  to  fidfil 
^  intention  of  the  testator.  He  must  have  supposed, 
then,  that  tjbose  terms  were  a  sufficient  description  of 
those  persons,  via.  firrt  nnd  every  bthir  sum.  But  the  most 
ftrennous  advoeates  An*  the  teehnieal  power  of  the  terme 
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ikeirt  and  hmr^  igfM,  that  wlmi  these  terniB  are m^  m^tt 
descriptien  of  certain  persons,  faiily  coUeetaUe  from  tlie 
context,  as  in  Lisle  and  Gray,  Waker  and  Snow,  they 
dnll  be  taken  as  words  of  pordiase.  It  seems  that 
Chancellor  Kir^  sapposed,  that  the  first,  and  every  otli^r 
•Ml,  were  the  persons  pointed  out ;  or  he  would  not  l»y« 
setded  the  estate  upon  them.  Bnt  if  he  did,  bow  e^me 
the  decree  as  to  the  lands  to  be  reversed  f  For  if  ^e 
words  heirs  of  the  bodg,  are  good  as  deBeriptio  pemm^f 
then  the  decree  at  the  Rolls  was  perfectly  right,  according 
to  the  nde  not  dfepated.  Bnt,  if  the  words  heirs  of  the 
body  are  not  good  as  deseriptio  persona^  how  did  t^e 
chancellor  find  out  who  was  described,  so  as  to  settle  the 
purchased  lands  upon  them  f  Do  not  the  principles  of  this 
detennmation,  as  to  the  nu>ney  to  be  laid  oat,  Oivertom 
the  decision  as  to  the  other  part  of  the  case,  and  establish 
a  precedent,  (hat  the  words  heirs  of  the  body  are  equiva- 
lent to  the^rrr  and  every  other  ion,  wUch  woidd  be  £  suf- 
ficient description  of  the  persons  so  described,  to  take  as 
purchasers?  So  Lord  Mansfield  understood  those  words, 
when  he  says,  in  the  case  of  Perin  and  Blake,  that  ^^  the 
intention  of  the  testator  was,  to  pass  an  estate  for  Kfe  to 
Williams,  and  an  inheritance  to  be  taken  successively  by 
die  heirs  of  his  body." 

Since  the  determination  of  Coulson  vs.'Ceukon,  there 
has  been  determined,  iq)oa  the  same  priaeif^,  the  'cases 
of  Sayre  and  Masterman,  and  Hodgeson  ?»•  Ambrose,  t«- 
ported  in  Douglass ;  where  the  certificate  from  kite's 
bench  to  chancery,  wes>  in  the  words  of  Coulson  and 
CoulsM  :  from  which  case,  we  sfail  find  Lcnrd  Mimsfield 
dissatisfied  with  the  case  of  Coulson  vs.  Coulson.  He  de- 
dares,  however,  be  will  abide  by  tbe  determination  'of  ibex 
case,  thou^  he  slwuld  not  so  have  judged.  Judge  BoHer 
seems  hardly  recooeiled  to  it ;  he,  however,  considers 
himself  bound  thus  to  decide,  upon  every  case  which 
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sbaiilbe  p^s^ljr  the.  S9^»e  wkh  CoukoQ  and  GouIsod^  $ 
and  he  there  con^deni  the  case  of  Perin  md  Bl$ke  a$ 
of  no  bindiag  autbocUf*  ^ 

'  The  d^trme  of  Hodgeson  and  Ambrose.  a«iou&ts  to 
Ihif ;  ^^  that  where  a  te^tiktor  uses  ieokmeal  expresfjoDS 
only,  thesf  teeluiiGal  meant^  must  be  adc^ted ;  but 
wJi^re  it  eaa  be  sufficiently  collected  from  the  eonl^iE^t, 
that  he  means  them  in  any  other  sense,  bis  irUetUion  shidl  ' 

{NteFail  agiMUSt  their  teQbnieal  import.  And  Justice  Buir 
ler  sterns  to  suppose,  that  the  decision  in.  the  case  o{ 
Coulson  and  CQi^son  may.b^  mawde  to  comport  with  that 
rule. 

In  the.  case.of  JoneQ  aiul  Morgan,  reported  in  Brown's 
CitoiiGery.Casie^,  the  doctrine  of  Goul^n  ai^  CouJ^son  k 
ree^gnizeds  aod  the  distinction  between  a  lega^  and  trust 
estate  being  governed  by  different  rule$r  of  property,  is 
oonadered  as  without  foundation.  Many  more  cases 
might  be  examined ;  but^he  principal  cases,  except  Rob* 
iffison  and  Robinson^  reported  is  Burrow,  and  Dodson  vs. 
Gffe^w,  in  2  Wilson,  have  been^  adverted  to*  As  to  those 
.eases,  they  were  determined  upon  their  own  particuligr 
circumstanoes/ 

.  From  such  jarring  decisions^  it.  is  extremely  .difficult  t0 
determine  what  the  law  is*  To  the  .precise  extent  of 
Cottlsoa  and  CouhiQi»,  it  is  settled :  for  that  case  is  re- 
e€^i;$ed  as  good  law,  but  not  as  a  ease  furnishing  this  prin<- 
ciple,  vis*  -^that  vrhenever  the^  testator  intends  to  use  the 
term  heirs  as  nomm  cfdlectivum^  and  at  the  same  time 
intends  that  those  heirs  shall  t^ce  by  purchase,  that  this 
intention  cannot  be  eomplied  with  f  as  is  contended  by 
Mr.  Justice  Yates.  I  understand  the  court  in  Hodgesop 
%nd  Ambrose  to  consider  it  as  a  case  in  which  technical 
terms  only  are  used ;  and  from  which  bo  inference  could 
be  fairly  drawn,  that  the  testator  intended  a  life  estate 
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merely  to  the  first  tnker,  mmI  tbat  Ike  heir  should  tikeM 
purchaser. 

ff  the  case  of  Jones  and  Morgan  is  to  be  considered 
as  settKng  the  law  upon  the  subject,  this  doctrine  is  es- 
tablished ;  that  whenever  the  testator  devises  to  any  per- 
son '^in  character  ofheir^  he  shall  tidce  in  qwality  qfheir,^* 
whatever  the  intention  might  be.  .  But,  that  this  was  not 
the  opinion  of  the  court  of  king's  benoh,  when  they  de- 
termined Hodgeson  vs.  Ambrose,  is  sufficiently  iofera- 
hle,  from  their  language  in  that  case ;  for  iMis  being  the 
same  case  as  Coukon  vs.  Coalson,  is  die  ground  of  the 
determination ;  and  the  symptoms  of  disgust  with  the  de- 
cision of  Perin  and  Blake  are  very  apparent  in  the  court. 
It  seems  that,  in  the  opinion  of  that  court,  technical 
meanings  are  to  give  way  to  the  intention  of  the  testator, 
whenever  that  intention  is  collectable  from  any  quarter, 
other  than  from  technical  terms.    As  to  such  terms,  the 
presumption  is,  that  the  testator,  when  he  used  them,  af- 
fixed to  them  the  ideas  afixed  by  law.     The  doctrnie  in 
Jones  and  Morgan  is,  that  it  is  immaterial  what  the  toten- 
tion  of  the  testator  is,  respecting  the  first  devisee's  taking 
an  estate  for  life  only,  and  the  heirs  taking  as  purchasers. 
Tliis  never  can  be  done,  uid^s  it  is  apparent  that  the  tes- 
tator used  the  term  as  designaiio  persfmod^  and  not  as  f»o- 
mcn  collectivum.    The  courts  of  law  and  equity  seem,  by 
the  latest  authorities,  to  unite  in  rejecting  any  distinction 
between  the  phrase  heirsy  in  a  irustf  and  legal  estate. 
Long  and  Laming,  Hodgeson  and  Ambrose,  Jones  and 
Morgan. 

Notwithstanding  the  difficulties  that  attend  the  con- 
struction of  devises,  where  an  estfete  is  given  to  one  for 
Ufcy  and  to  his  heirs,  or  heirs  male,  &c. ;  yet,  in  the  case 
of  marriage  articles,  where  there  is  a  covenant  to  settle 
an  estate  upon  one  for  life,  and  the  heirs  of  his  body,  &ec. 
upon  application  to  have  this  covenaat  carried  into  exc- 
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«ti6n,  cfcaticerf  decrees  nn  estiite  for  life  only,  to  the 
itii  taker,  and  tn  estate  tail  to  th'e  eldest  son }  with  re* 
matnder  lit  tail  to  tbtl  second,  third,  and  so  on.  And  this 
is  done  in  allcases  ^ere  those  terms  are  used,  upon  the 
tiedared  design  of  carryhiginto  cxccotion  the  intention 
of  the  parties,  vtithotit  endeavouring  to  collect  the  inten- 
tion from  any  thing  but  from  the  technical  terms  them- 
selves, i  P.  Whis.  Bale  arid  Coleman,  142  ;  Honor  and 
Hdhttr,  123  J  Tirevor  and  Tferor,  612.^  and  West  and  Er- 
risey,  2  P.  Wtos.  34». 

Is  it  not  extraordiiiary,  that  the  same  terms  used  in  a 
deed  or  trill,  should  hare  an  operation  totally  different 
Urora  what  they  have  in  a  covenant  ?  In  the  former  ca- 
i^es,  intention  is  as  much  to  be  regaiHled,  as  in  the  latter^ 
The  construction  of  such  words,  it  is  said,  must  be  pre- 
sumed to  be  according  to  the  technical  ideas  affixed  to 
them.  For  every  person  must  be  supposed  to  know  the 
meaning  of  the  expression  that  he  uses.  To  fulfil,  there- 
fore, his  intention,  the  words  shall  be  taken  to  mean  the 
sache  thing  which  the  law  has  declared  that  they  do  mean. 
How,  then,  is  it  effected,  that  the  presumption  respect- 
ing the  same  words,  when  used  in  a  covenant,  should  not 
be  the  same  ?'  Why  should  we  suppose,  in  the  latter 
case,  that  the  parties  did  not  use  those  technical  terras  in 
their  technical  sense,  when  we  are  to  suppose,  in  a  deed 
or  will,  that  they  v^ere  used  in  such  sense  ?  If  the  rule 
in  Shelley's  case  is  to  operate  in  case  of  a  deed  or  will, 
no  reason  can  be  assigned,  that  it  is  not  to  operate  in 
such  covenant.  Surely,  the  terms  themselves  must  afford 
sufficient  evidence  to  the  court,  that  a  life  estate  was  in- 
tended to  the  first  taker,  and  estate  tail  by  purchase  to 
llie  first  son,  &c. ;  or  otherwise,  such  settlement  would 
never  have  been  made,  when  pursuing  up  the  intention 
of  the  parties.     But,  if  it  could  afford  such  evidence  to 
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iha  oeint  in  artidles  of  «  matriagt  commat^  wkj  aot  w 
the  ease  of  a  will?  And  if  k  did,  thore  ceold  be  no 
quMtieii  made  id  any  of  the  cases  mentiraed  io  this  trea- 
tise ;  end  the  rule  in  Shelley's  case  could  no  longer  hare 
aoj  operaliap.  Wheo  we  find  such,  discordant  o{iinioA8. 
respeetiBg  tht  opera^oo  of  the  rule  io  Shelley's  ^ise, 
among  the  most  earioant  <4wacters  in  the  English  nation  ; 
such  jacricig  decisiooi^  not  reaoncilfeable  to  each  other, 
and  such  a  a^otlejr  qfssteto,  that  the  same  words  in  ont 
instrument  convey  ideas  entirely  vaiia9t  from  those  eon^ 
Teyed  by  them  in  another ;  and  that  the  wbole  contro* 
versy  origbafed  fj^om  a  nt^e  established  upon  feudal  prior 
ciples,  which  ha^e  long  ceased  in  that  conntiy,  and  ncFer 
had  any  existence  in  this ;  I  apprehend  no  solid  r^iBon 
can  be  gii^en,  why  we  should  introduce  that  tj^  into  our 
legal  system.  The  obvious  meanipg  of  the  testator^  will 
be  found  to  b/e  the  teal  meaning.  The  obserralioDs  that 
have  hitherto  been  made,  relate  ooly  to  the  oonstroctioQ 
of  the  term  heir$,  where  an  estate  of  freehold  was  giyep 
to  the  aqcestor,  and,  by  the  same  instruopent^  an'es^te  of 
uoiheritance  to  his  heij-s. 

Let  us  now  examine  the  ope^ration  of  the  t^rms  Aetir, 
wme,  be.  where  a  real  or  pers&mil  ck^Mel  is  given  to  on» 
and  the  Ae£r#  of  his  hody^  pr  to  one  and  hu  i^sue.  As 
personal  estate  is  not  desceodible  to  heirs^'b^t  Vtcsts  in  sq 
.execiitor  or  adminis;trator,  it  is  a  vain  attempt  to  endeavr 
our  to  entail  it :  for  this  T^oiild  be  to  vary  the  law,  and  so 
cause  a  chattel  to  go  to  the  heir ;  which  is  nc^  by  law 
{permitted*  Besides,  as  there  ia  no  way  to  destroy  sueh 
an  estate  by  fine  or  recovery^  as  in  case  of  a  re,al  estale, 
io  suffer  it  to  be  dope  wpuld  foe  to  create  a  perpetuity. 
Therefore,  wherever  an  interest  in  persoi^al  pioperty  is 
given,  by  words  which  would  create  an  entailment  of  re* 
al  estate,  such  personal  property  vests  absolutely  in  the 
$rst  taker,  and  is  at  Ims  own  disposal,     jl^t,  ps  it  is  poiT 
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i  ph90ipk  admitted  in  die  Edg^sh  law,  that  personal  esV 
iate  inaj  be  limited  to  one  fbr  fife,  with  remnunder  over 
ta  another^  whenei^er  it  is  foond  tBat  Che  testator  used  thcf 
phrase  heirsi  or  iisuey  not  as  n&mina  eolkethOj  butas^ 
peinking  out  certain  pterticnlar  persons,  collected  fromr 
the  tencR*  of  the  will :  in  sach  cases,  the  &st  taker  has' 
Qiiljraii  estate  for iife ;  and  the  person  meant bj the  phrase 
ktir^  or  isitte,  has,  after  Ae  exphiitien  of  the  life  estate,- 
an  absolute  estate  therem,  entirely  at  bis  disposal.  But 
wooM  it  not  better  comport-with^die  gefterai  intention  of 
the  testator,  to  sufier  the  beir  to*take  it  absolutely;  and 
always  to  understand  that  phrase  in  such  estates,  as  a  word^ 
ef  purebase  ?  For  aUkough  the  whole  intention  of  the 
testator  caimot  be  fulfflled,  so  that  a  perpetuity  should 
take  pfatoe ;  yet  it  better  satisfies  his  intention,  that  the 
fifst  taker  should  have  only  a  life  estate,  and  the  heir  the 
whole,^  than  it  would  to  divest  ^he  heir  of  aH  interest  i» 
it,  and  so  give  to  the  first  devisee  the  whole  property. 

We  have  already  seen^ldiat  with  respect  to  articles  of 
marriage  agreements,  where  an  estate  was  covenanted  t» 
be  settled  upon  A,  and  the  heiri  of  his  hody^  that  that 
ftoise  h%  been  beid^  in  fuch  instrument,  as  a  word  of 
purchase.  And  when  si^eb  covenant  was  earned  into'  ex** 
etotion,  the  estate,  b  limited  io  A  for  Kfe,  and  to  Ae  Arst 
son  in  tail,  and  remainder  over  to  the  seciond  son,  8ecy 
But  in  case  of  a  dbattel^  it  is  not  a  Hfe  estate  in  the  ftrst 
senv  ^bA  remaiad^F  over;  shut -vests  absohitefy  in  suehr 
pmrson  aais  intended  to  be  maikcd  out  by  the  .testator, 
by  the  phrase  AtoV,  &o.  Although  the  rDde  is^  that  express 
words,  which  caeate  an  estate  tail  in  real  property,  what 
appUied  tei  personal,  vests  the  fint  taker  with  the  absolute 
iKKnevshrp^  yet  such  words  as  create  an  esta^  tail  by 
implicatiaD  in  real  property,  when  applied  to  personaly 
(psrelbetfitBttakier  an  estate  for  life,  on^;  andthopersoB 
tor  whosa  it  is  ftluted  over,  or  eotaHed,  shaH  have  the  ahK 
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solate  estate,  after  the  exiMnftHn  of  the  lifii*  So  Aat,lf 
real  and  penooal  estate  be  eeovejred  to  one  by  aotik 
words,  the  devisee  wiU  take  an  esute  tail  of  ioherifaiieay 
ID  the  real  estate,  and  aa  estate  for  life  oolj,  in  tiie  pat^ 
sooaL  As  was  the  case  of  Forth  and  ChapmaQ,  reportr* 
ed  in  1  P.  Wms.  665,  where  the  devise  was  of  free-hold 

and  lease-hold  estate  to  A,  for  life ;  Kid  if  A  died  ieavJn^ 
no  issue,  then  to  B;  it  wasdetermined  that  A  tookan  es^ 
tate  tail  in  the  freehold  lands,  and  an  estate  for  life  in  die 
lease-hold ;  for  in  Uie  last,  be  was  sapposedto  mean  bj 
the  words  feasn^ne  tsme,  leaving  none  at  his  dea&;  bat 
in  the  feimer  he  was  soppoeed  to  mean,  that  if  A  died 
without  is8W  generally;  by  whieh  there  m^l^  at  anj 
time  be  a  failure  of  issue. 

The  acumen  of  astute  judges  is  aUe  to  force  these 
liferent  ideas  with  respect  to  the  same  words,  into  the 
minds  of  the  testators ;  but  to  them  alone  are  we  in- 
debted for  these  distinctions :  they  would,  with  defer- 
ence to  the  opinion  of  grave  and  learaed  jud^^,  ha^e 
escaped  the  man  that  possessed  nothing  more  than  plam 
good  sense,  and  a  sound  understandiog.  When  the  in- 
tention of  the  testator  was  apparent  to  entail  personal 
property,  and  when  not,  we  shall  find  the  same  discor- 
dance of  opinion  among  the  English  lawyers,  m  cases  of 
personal  estate  as  in  cases  of  real. 

Whether,  in  any  instance,  in  the  State  of  Connecticut, 
a  devise  of  pevsonal  estate  to  one  and  his  heirs,  can,  up- 
on principle,  be  considered  as  vesting  the  vrhole  in  Ae 
first  devisee,  may  be  considered  as  a  question.  The  law 
of  this  State,  widi  reject  to  a  limitation  of  a  personal  es^ 
tate  to  one  for  life,  and  remainder  over  to  anot)ier,  Js  con- 
sidered, I  apprehend,  the  same  with  the-  Slnglish  law. 
And  the  great  reason  why  a  limitation  to  one  imd  his 
heirs,  in  the  English  law,  is  not  permitted,  is,  the  danger 
of  establishing  thereby,  a  peipetuity.    To  prevent  this, 
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the  Ifiw  declw es,  that  in  sueb  case,  the  whole  interest 
v«st8  in  the  first  devisee.  But  by  our  law  of  entailments, 
an  entailed  estate  vests  a  fee*simple  in  the  issue  of  the 
&st  donee:  so  that  all  danger  of  a  perpetuity  is  at  an 
end ;  and,  of  consequence,  there  is  no  danger  of  indulging 
tlie' intantion  of  the  testator,  by  adifiitting  such  a  limita* 
lifMa  to  be  effectual,  to  vest  in  the  heirs  the  estate  ^^ven. 
Aonenig  the  numerous  authorities  upon  this  subject,  are 
Atkinson  Ts.  Huteheson,  3  P.  Wms.  259.  Soltem  vs.  Sol- 
ttnif  S  Atk»  376»  P^am  vs^,  Gregory,  5th  Brown's  Par-* 
fiamenttry  Cases.  Theebridge  vs.  Kilbum,  2  Yes.  236^ 
Gaith^Ys.  l^Bldwin,  2  Yes.  646,  &c*  Hodgeson  vs.  Busseyi 
3  Atk.  89..  Seale  i».  Seale,  i  P.  Wms.  290^  Beauclerk  vs.. 
Dormer,  2  AtL  312. 
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Of  the  Maxtmj  Nemo  est  Hjeres  Viventis. 

When  an  estate  is  given  to  a  man  and  hb  iieirs,  this 
tests  nothing  in  the  heir.  It  altogether  vests  ih  the  devisee^ 
or^  grantee.  The  phrase  hwrs^  <mlj  served  fo  sbaw  the 
datnre  of  the  estate :  that  is  to  say,  an  estate,  ikntf  ia  a 
course  of  descettt,  wiU  go  to  bis  heht.  If,  therefore^  A 
devises  an  estate  to  B  and  Us  keir^^  andB  dies  m  Ihe  life 
time  of  the  testator,  the  devise  is  lapsed,  fdr  nem^  €$f  hanrei 
viventig*  So,  if  given  to  the  heirs  of  C,  and  C  is  tiviBg 
when  the  devise  is  to  operate,  that  is  to  saj,  upon  A'a 
death,  there  is  no  person,  according  to  the  afot^e-men^ 
tioned  maxim,  to  take  the  estate.  Plowden,  Brett  vs. 
Rigden.  But  if  the  description  is  such  as  to  make  it 
clear,  that  the  testator  meant  sonfe  partieulw  pei»cm  to 
take,  tins  intention  shall  be  regarded  as  a  devise  by  A 
"  to  the  heir  of  C,  now  living,^  whilst  C  was  alive.  Bur- 
efaell  vs.  Durdant,  T.  Raymond,  330.  In  thk  case,  it 
was  plain,  that  he  meant  the  heir  apparent  of  C.  And 
wherever  the  case  comes  up  to  this,  that  the  testator  in- 
tended, by  the  phrase  Aeir,  an  heir  cg^parmt^  the  devke  is 
good,  and  vests  in  such  heir  apparent  by  puichase.  Id 
the  case  of  a  devise  to  A  and  bis  heirsj  A  dies,  lesfvil^  the 
testator:  what  difficulty  would  there  be  in  considering 
the  Aetrs  of  A  as  taking  by  purehtee,  upon  the  eostangen- 
cy  of  their  anoestor'js dying  before  the  testator.^  And,  in 
the  case  of  a  devise  to  tbe^r^  of  C,  C  beii^  then  alive, 
is  not  the  presumption  violent,  ihat  he  meant  the  heir  ap* 
parent  of  C?  It  must  be  so,  unless  we  can  s(uf)|iose  the 
testator  whimsical  enough,  when  he  gavQ  the  estate,  to 
intend  that  it  should  not  go  to  any  by  devi$e,  uidess  the 
ancestor  of  that  person  was  dead. 


III. 

How  far  the  Term  Heirs  i$  necessary  to  Convey  an  Estate 
of  Inheritance  J  either  in  a  Deed  or  Witt, 

Wjc  have  alreAdy  seen  what  the  operation  of  that  i^vm 
it  in  such  an  instrument.  I  shall  now  consider  in  what 
dises  a  fee  maybe  conreyed  without  the  use  of  that  term. 
It  is  a  inakiin,«esftab]ished  inthe  English  law,  that,  in  a 
deed;  such  term  is  absolutely  n^essary  to  the  transmk- 
fiion  of  a  fee.  If  the  conFeyence  is  to  a  man,  and  his  heirs 
for  every  a  fee  simple  is  given ;  and  those  words  of  inherit- 
Auce  and  perpetuity,  are  essential  in  such  grant  If  the 
conveyance  is  to  a  man,  and  the  heirs  of  his  body^  an  estate 
tail  is  created ;  and  without  such  words  of  inheritance 
;and  procreation,  no  such  estate  can  be  created  by  deed. 
But  in  wills,' the  absolute  necessity  of  their  use  has  been 
dispensed  with,  in  very  many  instates.  The  governing 
rule  is,  that  the  intention  of  the  testator  is  to  prevail;  and 
such  constmctfon  is  to  be  given  to  the  words  of  a  i^l,  as 
to  efiectuate  such  estate  as  comports  with  the  intention 
of  the  testator,  provided  such  intention  is  consistent  with 
the  rules  x>f  law^  that  is  to  say,  provided  thi»  estate  in- 
tended  to  be  conveyed,  is  such  an  one  as  the  law  will 
suffer  to  be  given  by  any  words  whatever.  In  all  the 
cases,  then,  upon  this  subject,  where  the  proper  technical 
terms  have  not  been  used,  the  question  is,  What  is  the 
intention  of  the  testator  f  And  if  that  is  discovered  to 
be  a  legal  intention,  it  is  to  be  complied  with.  Upon 
this  ground  if  is  held,  that  a  devise  in  '^fee-simple,"  or  in 
"fee-tail^"  conveys  such  estate  as  those  words  import. 
To  mieand  his  issue^  or  one  and  his  seed,  conveys  ^n  estate 
fyfXl,    A  devise  of  lands  and  bouses,  &c.  to  one  for  ever^ 
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without  words  of  inheritance,  convey^  a  fee-simple.     A 
gift  bj  one  of  houses,  lands,  be.  to  pay  his  debts^  is  zfie; 
for  it  implies  a  power  to  sell.    A  devise  of  lands.  Sic. 
upon   paying  a  sum  in  gross,  gives  a  fee:  otherwise, 
where  such  devi^  is  to  pay  ont  of  the  annual  profits.     A 
devise  of  all  my  estatt^  carries  with  it  VLfee^  as  it  denotes 
not  only  the  iubjecty  but  the  ivttrest  in  that  subject.    But 
it  is  said  in  some  authorities,  that,  if  the  devise  of  the 
estate  is  connected  with  words  of  locnUiy^  as  *^  taj  estate 
at  H,**  then,  in  such  case,  an  estate  for  Ufe  only  passes. 
S  Wils.  418.  Cowp.  306.  Doug.  740.    We  find^he  same 
idoctrine  laid  doWn  by  Lord  Mansfield,  as  settled  law, 
that  *^  all  my  estate''  passes  every  thing ;  but  if  attended 
with  a  local  description,  nothing  more  than  an  estate  for 
Kfe  passes.    But  why  is  this  distinction  made  ?    If  '*  all 
my  estate**  denotes  the  svlyect  and  quantum  of  interest, 
how  is  it  altered  by  saying,  for  instance,  **  all  my  estate 
at  H.^*  f    One  would  imagine,  that  the  testator  intended 
the  oppression  to  be  merely  restrictive  to  bis  estate  in 
that  place.    But  why  should  not  the  svhjcct,  and  the  inte- 
rest  in  the  subject,  passf    And  if  my  interest  therein  was 
a  fee  J  what  prevents  a  fee  from  passing?  ^  If  the  terms 
**all  my'  estate,'*  denote  the  eocten^  of  property  that  I  have 
in  the  whole  estate,  that  I  own  in  the  world ;  Why  should 

• 

not  "  all  my  estate  at  H.^  denote  the  extent  of  property 
that  I  have  at  H.  ?  Notwithstanding  the  great  authority 
derived  to  this  doctrine  from  the  declarations  of  Lord 
Mansfield  and  Chief  Justice  De  Grey  ;  yet  I  apprehend, 
that  the  current  of  authorities  is,  that  although  the  phrase 
"  estate'*  is  connected  with  words  descriptive  of  its  locali' 
ty,  yet  a  fee  passes.  2  Ves.  614.  A  devise  of  "  my  estate 
at  A.**  was  held  to  pass  the  interest  m  the  lands,  which 
interest  being  ifee-simplcj  a  fee-simple  passed.  In  2  Lev. 
91,  there  were  words  of  locality^  yet  a^ec  passed,  2  Atk. 
S8 ;  where  there  was  a  devise  of  •*  all  my  interest  In  Er- 
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bj  Hall."  Loi*d  Hardwjcke  held  that  a  fee  paiaed,  tbe 
locality  DotvrithstatidiDg.  The  case  of  Ibetson  vs.  Beek- 
with,  there  cited,  is  to  tbe  same  purpose }  it  being  exr 
pr^slj  laid  down,  that  an  estate  a^  or  ui  sach  a  fhce^ 
may  carry  a  fee.  In  2  P.  Wnw.  624,  tbe  words  "  all  my 
estate  in  Upper;  Colesby,"  passed  a  fee-simph.  In  i  T. 
Rep.  412,  the' word  e^^ate. passed  a  fee.  And  it  is  laid 
down  by  Justice  Boiler,  that  it  will  pass  a  fee  in  a  will, 
unless  attended  with  restrictive  words,  which  clearly  mlm- 
ifest  the  intention  of  the  testator,  that  a  fee  should  not 
pass.  The  same  doctrine  is  maintained,  2  T.  Rep.  65T, 
Stc.  and  that  the  phrase  ^^  estates,"  in  the  plural,  was. 
equivalent  to  the  phrase  ^^  estate,"  in  the  singular.  The 
above  authorities  are  not  reconcilable  with  the  doctrine 
before  laid  down,  respecting  the  operation  of  the  word 
e$tat€y  connected  with  words  of  locality*  The  words 
^  all  my  effects,  real  and  personal,"  pass  a  fee.  Cowp. 
299.  The  words  "all  I  am  worth,"  pass  a  fee.  1  Brown's 
Chancery,  437.  Where  a  man  devises  "  all  bis  houses, 
lands,  farms,"  Sec.  to  one ;  such  devise  is  holden  to  con* 
Tey  only  an  estate  for  life ;  for  these,  of  themselves,  never 
convey  more  than  a  description  of  the  thing,  per  se:  5 
Wils.  4U.  Doug.  730.  The  same  doctrine  is  recognized 
by  Lord  Hardwicke,  who  says,  that  a  devise  of  "my  estate 
in  occupation  of  such  a  person,"  passes  only  a  life  estate^ 
It  must  be  allowed  that  the  circumstance  of  pointing  out 
that  it  was  in  the  possession  of  a  particular  person,  serves 
to  show  the  words  to  be  descriptive  of  a  farm  only.  But 
where  do  we  find  any  apparent  intention  in  the  testator, 
that  the  fee  of  this  farm  should  not  pass  to  the  devisee.^ 
We  find  it  said  in  T.  Rep.  that,  when  this 'phrase  is  used, 
a  fee  must  pass,  unless  there  is  an  apparent  intention  of 
the  testator  to  the  contrary.  Wby  should  i>o|;  a  devise  of 
"  all  my  farm,"  without  more  words,  pass  zfet-simple  f 
It  must  be  admitted,  that  most  men  do  not,  when  they 
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real  propertyi  think  that  any  thing  can  be  necessaH 
ry  more  in  that  case,  than,  when  thej  demise  personal  pro- 
perty*   When  a  testator  gives  to  J.  S.  a  horse,  he  has  not 
the  most  distant  idea  that  it  is  for  the  life  of  J.  S. ;  neither 
18  it  so,  but  for  ever.   Neither,  in  the  case  supposed,  does 
he  imagine  he  is  gWing  his  farm  (or  Ufe ;  but  supposes 
that  the  same  words  which  implj  a  gift /or  ever  ot personal 
•state,  also  imply  a  gift  for  ever  of  ifeal  estate.     Ought  it 
aot  to   be   presumed,   that  the  testator  intended  a  fee-- 
Hmple  in  all  sach  cases^  except  where  we  find,  from  other 
parts  of  the  will,  that  he  understood  how  to  devise  techni- 
cally ?    In  the  case  of  Right  and  Sidebotham,  Doug.  730, 
tiord  Mansfidd  says,  that  '^  all  my  estate"  would  pass  a 
fee^mpU}.  but  "  all  my  lands  lying  in  such  a  place"  had 
been  considered  only  as  descriptive  of  their  locality,  and 
an  estate  for  life  was  given.     But  why  do  the  terms  '^  aH 
my  estate,"  pass  a  yee-AimpZc?    Because,  it  is^said,  that 
these  words  convey  to  us  the  idqa,  not  only  t)f  the  subject 
given,  but  of  the  interest  that  the  devisor  had  in  the  sub* 
ject.  If  he  had  hfec-simple,  it  follows  that  9i  fee-simple  was 
intended  U)  be  passed;  and  the  intention  is  to  govern, when 
consistent  with  the  rules  of  law.     But  it  is  observable, 
that  Lord  Mansfield  says,  that  be  had  no  doubt  of  the  in- 
tention  o{  the  devisor  to  pass  a  fee-simple  in  that  case. 
Why  then  was  it  not  so  adjudged  ?    It  must  be  that  the 
words  used  in  that  will  were  not  such  words  as  had  beea 
considered  as  sufficiently  evidential  of  the  devisor's  inten^- 
tioD.    It  seems,  then,  that  although  the  eourt  is  clear,  be- 
yond a  possibility  of  doubt,  what  the  devisor's  intention 
was ;  yet  thi«  intention  is  not  to  govern  them,  unless  the 
evidence  of  such  intention  is  derived  to  them  through  a 
certain  set  of  words.     When  it  was  first  established,  that 
tlie  words  "  all  ray  estate,"  pass  a  fee-simple,  these  were 
not  the  legal  technical  words  to  pass  a  fee ;  how  then 
•    cam<e  it  to  be  so  adjudged  ?    The  answer  is  obvious,  upoa 
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tlie  clear  intention  of  the  testator  that  it  should  be  so* 
Why  then  should  it  not  always  be  thus  ad^dged^  when 
the  intention  is  equally  clear  ?  Can  any  solid  advantage 
be  derived  to  us  by  adopting  such  distinctions,  unless  we 
are  satisfied  that  they  are  founded  in  sound  sense?  That 
the  law  respeicting  devises  should  approach  much  nearer 
to  the  standard  ai^  common  sense,  than  that  of  deeds,  is 
not  extraordinary;  for  the  latter  was  grown  into  a  system, 
by  the  adjudications  of  men  groping  in  the  thick  darkness 
of  a  GrOthic  night,  and  was  rivetted  in  the  minds  of  men 
by  the  ^  syllogistic  jargon  of  schoolmen.  But  the  law  of 
devises  did  not  commence  its  formation,  until  the  kindly 
beams  of  liberal  science  had  begun  to  irradiate  the  worid, 
when  a  system  more  conformable  to  the  dictates  of  rea- 
son might  be  expected. 

It  can  hardly  be  doubted,  that,  if  the  systems  of  deeds 
and  wills  had  sprung  up  together,  but  that  the  same 
words  would  have  had  the  same  effect  in  a  deed  as  in  a 
will.  Surely  it  is  as  important  in  the  former,  as  in  tbe 
latter,  that  the  tWention  should  be  complied  with;  and 
there  can  be  no  danger  of  admitting  this  idea.  The  words 
in  a  will  to  convey  a  fee-simple,  must  be  clear,  such  as 
are  indicative  of  that  intention  beyond  a  doubt.  The  in- 
dulgence shown  to  mlls^  admits  of  no  conjecture;  for  the 
rule  is,  that  the  words  used,  must  clearly  demonstrate 
what  kind  of  estate  was  intended  to  be  given.  Will  not 
the  same  words  in  a  deed,  convey  the  same  ideas  with 
equal  clearness?  Does  not  common  sense  revolt  at  the 
idea  that  courts,  whose  peculiar  province  it  is  to  admin*- 
ister  jtistice,  should  give  a  construction  to  such  words, 
when  found  in  a  deed^  as  is  diametrically  opposed  to  the 
intention  of  the  parties,  and  the  clear,  unequivocal  mean- 
ing of  the  words  themselves?  WDl  the  investigating  mind 
rest  satisfied  with  the  reasons  given,  that  in  wills,  the  tn- 
tention  is  to  be  regarded,  when  clearly  expressed,  although 
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not  diillgilfed  by  a  certain  set  of  teehnieal  expreariona? 
that  a  testator  is  often  hwpi  totmUU^  His  wishes  are^ 
thereforei  to  be  complied  with,  and  no  crimidality  im<^ 
puted  to  hi0i  for  not  eiipressbg  bitnself  in  the  latigusge 
of  a  lawjer.  But  as  to  the  man  who  conreys  by  deed^ 
be^  ptobaUy^  is  in  sound  health*  Let  faim  express  bill 
intention  with  erer  so  much  perspiouit]r|;«ince  he  has  an 
opportunity  to  procure  a  Confessor  ^  Technics,  if  he  will, 
not,  they  will  impose  th^  penalty  n^n  him  of  thwarting 
his  intention,  and  adjudge  that  be  Qaeant  that,  which  tbe^ 
know  be  nerer  intended*  The  warmest  advocate  for  the 
galling  fetters  of  systems  nod  fresedents^  will  find  it  diflknlt 
to  convince  the  miod,  not  illuminated  by  legal  maxima 
of  the  propriety  of  giviiig  different  constructions  to  tha 
same  words  in  different  instruments;  when  it  is  beyond  a 
doubt,  that  the  persons  using  them,  affixed  the  same  ideas 
to  the  words  in  one  instrument^  as  they  did  in  the  other. 


IV. 


Of  the  Operatio'h  of  the  H^fa  BifiiRg,  in  a  JBond. 

Bt  fft^  English  law,  the  personal  t^tate  is  the  6nIy(bDd 
for  the  payment  bf  Aebtfi  of  deceased  persons,  utAe^  th^ 
heir  is  bottod  by  the  deed  of  his  ancestor ;  and  in  such 
eaft*,  the  iSpeci^ty  ctcfitors  tiifeiy  tesort  t6  the  heir ;  or 
fitther,  to  th^  ^teal  est^tt  of  the  ancestor,  descended  to 
the  h^ir.    To  the  payment  of  siieh  debts,  the  heir  is 
bound  to  th«i  exttet  of  the  real  estate  descended  from 
the  ancestor,  but  fs  not  bound  to  pay  his  simple  contract 
debts.  These  are  to  be  sought  for  no  tvhere  but  from  the 
executor ;  who  has  nothing  to  do  with  the  real  estate, 
nor  any  control  over  it.      However  great  the  real  estate 
may  be,  which  has  desdended  to  the  heir,  if  there  is  a  de- 
ficiency of  personal  assets,  such  creditors  must  lose  their  ^ 
debts.     Our  law,  founded  upon  more  equitable  principles, 
subjects  the  real  estate,  upon  the  deficiency  of  personal 
estate,  to  the  payment  of  all  the  debts  of  deceased  per- 
sons, without  any  distinction  betwixt  specialty  creditors 
'and  others.      The  whole  estate,  both  real  and  personal, 
is,  by  our  law,  in  the  hands  of  the  executor,  and  subject 
to  the  payment  of  all  debts.      No  additional  seciu'ity  is 
therefore  gained  to  the  creditor,  by  binding  the  heir  in  a 
bond.    The  law  has  already  secured  to  him  his  right. of 
recovering  his  debts  against  the  executor,  to  the  extent 
of  the  whole  estate  of  the  deceased.     He  has  not  any 
occasion  to  resort  to  the  heir ;  for  before  the  heir  can 
have  any  part  of  the  real  estate,  the  executor  carves  out 
to  himself,  as  much  of  it  as  is  necessary  to  pay  the  debts. 
It  is  therefore  very  problematical,  whether,  in  this  State, 
any  action  can  be  sustained  against  the  heir,  for  the  debt 
of  the  ancestor.    But  admitting  that  it  can,  in  some  ex-^ 
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empt  instances ;  it  is  not  because  the  ancestor  bound  the 
heir ;  but  his  liabilitj,  if  any,  arises  from  the  equitable 
consideration,  that  he  has  received  estate  from  the  ances- 
tor, and  that  the  intervention  of  some  cause  has  pre- 
vented a  recoyerjr  from  the  taecutor,  without  any  neg- 
ligence in  the  creditor*  The  term  ftetr,  therefore, 
although  a  word  of  the  utmost  importance  and  significa- 
tion  in  an  English  bond,  is  an  idle  and  insignificant  ex- 
pression with  us.  Would  it  not  be  best  to  omit  it  in  such 
instruments,  where  it  can  serve  no  other  purpose  than  to 
introduce  a  confusion  of  ideas }  This,  I  apprehend  is 
commonly  the  case,  when,  through  imitation,  we  retain  a 
word  that  conveys  important  ideas  to  an  English  lawyer, 
and  with  us  has  no  operation. 


THE  END. 
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a  Female  Ward  has  on  her  Guardian's  Power  over  her  Person 
and  Estate,  both  when  the  Husband  is  an  Adult,  and  when  he 
is  a  Minor.  Of  the  Effect  which  the  Marriage  of  a  Male  Infant 
has  upon  the  Guardian's  Power  over  his  Person  and  Estate.         827 

Chap.  V. — Of  that  Power  which  Chancery  exercises  over  the  Gifts 
and  Contracts  of  Wards,  made  with  their  Guardians,  soon  after 
they  come  of  Age.  Of  the  Guardian's  Power,  under  any  Cir- 
cumstances, to  invest  the  Personal  Property  of  the  Ward  in 


Lands,  or  to  turn  the  Real  Property  into  PerMnal.  Whether 
the  Law  od  that  Subject  is  applicable  to  our  Country.  Some 
Observations  on  the  Power  of  the  Guardian  in  Socage,  as  to 
Personal  Property.  329 


MASTER  AND  SERVANT. 

Chap.  I. — Of  Slareiy,  as  it  once  was  in  Connecticut.    Of  Appren^ 

ticcs.  339 

Chap,  n.— Of  Menial  Servants.  Of  Day  Ijabourers.  Of  Principals 
and  Agents,  Factor,  Broker,  Auctioneer,  and  Attoroej.  S47 

Chap.III.— Of  the  Master  being  Bound  by  the  Act  of  the  Servant. 
Of  hts  being  Bound  by  the  Tortious  Acts  of  the  Servant.  Of 
his  being  Bound  by  the  Negligent  Acts  of  the  Servant  S56 

Chap*  FV. — Whether  a  Post-Master  is  Liable  for  the  Fault  of  hia 
Deputies.  When  n  Servant  is  Robbed  of  h;s  Master's  Property, 
to  whom  does  the  Right  of  Action  belong  ?  Of  the  Liability  of 
Inn-Keepers,  and  Common  Carriers.  365 

Chap.  V.-*Of  the  Master's  Liability  <>n  Contracts  made  by  the  Ser- 
Tant  Of  his  Liability  on  Contracta  made  by  one  who  has  been 
his  Servant  in  some  Cases,  where  the  Relation  of  Master  and 
Servant  was  at  an  End.  Of  his  Liability  on  the  Servant's  War- 
ranty. Of  the  Servant's  Liability  in  Cases  where  the  Servant 
was  contracting  for  his  Master.  367 

Chap  VI.-~Of  the  Master  and  Servaot,  both>  be'mg  Liable  for  the 
Injuries  committed  by  the  Servant  personally — and  the  Case  of 
Persons  suffering  by  the  Negligence  of  the  Servant.  Of  the  Ser- 
vant's Lial)i!ity  to  his  Master.  372 

Chap.  VII.—  Of  the  Master's  Right  to  Chastise  his  Servant.  Of  the 
Master's  Right  of  Action,  for  Enticing  away  his  Servant,  or  taking 
bim  by  Force.  Of  his  Action  for  Beating  his  Servant,  per  quod 
serviHum  amisit.  Of  the  Master's  Right  of  Action  against  the 
Servant,  when  he  has  been  Enticed  away.  Of  the  Master's  Ac- 
tion on  the  Covenants  in  an  Indenture,  or  for  the  Penalty,  when 
a  Penalty  is  annexed.  Of  the  Right  of  Master  and  Servant  to 
justify  a  Battery  in  Defence  of  each  other.  374 


4r 


CONTEJ^iTS. 

Peigt 

POWERS  OF  CHANCERY. 

Chap.  I. — Of  the  Principles  which  Gftvera  in  Decreeing  a  Specific 
Performance  of  Contracts.  When  a  Court  of  Chancery  will 
Decree  a  Specific  Performance.  378 

Chap.  II. — Of  the  Principles  which  Govern  in  Rescinding  and  Modi- 
fying Contracts ;  and  when  a  Court  of  Chancery  will  Rescind 
or  Modify  Contracts.  417 

Chap.  III. — Of  the  Principles  which  GoTero  in  Decreeing  the  Ful- 
filment of  a  Trust.  443 

Chap.  IV. — Of  the  Power  of  Chancery  to  compel  Partition  among 
Joint  Tenants.  Of  Relieving  against  Lapse  of  Thne.  Of  grant- 
ing Injunctions ;  and  in  what  Cases.  Of  the  Power  to  correct 
Mistakes  in  Instruments.  Of  the  Power  to  appoint  Guardians, 
and  to  Remove  them.  448 


ESSAYS. 


I. — Of  the  Operation  of  the  Terms  Heirs,  and  Heirs  o£  the  Boor, 
in  a  Willy  or  other  Instrument  of  Conveyance.  455 

11. — Of  the  Maxim,  Nemo  est  Hares  Viveniis.  48ft 

IH. — How  far  the  Term  Heirs  is  necessary  to  convey  an  Estate  of 

Inheritance,  either  in  a  Deed  or  Will.  487 

IV.—Of  the  Operation  of  the  Term  Heirs,  in  a  Bond.  493 


M&RATJL 


I 

k  16 — ID  the  margiD,  read  Hob.  instead  of  HoU. 
■    S5 — 1 0th  line  from  bottom,  read  bonds  instead  of  tands. 
29 — iSth  line  from  bottom,  read  unmld  instead  of  could, 
i     87 — 7th  line  from  top,  read  teiiing  instead  of  uUing, 
'   110— 5th  line  from  top,  read  levy  instead  of  buy. 
,    111 — 15th  line  from  bottom,  read  A  instead  of  B. 
184 — 6th  line  from  bottom,  blot  out  the  word  thotigh. 
147 — llth  line  from  bottom,  read  u^Acn  instead  of  uihertf. 
S14— 1st  line,  read  GiUh  vs.  Guth  instead  of  €hdl  vs,  Quil. 
S£4 — llth  line  from  top,  at  the  end,  blot  out  a.    . 
Same — 12th  line  from  top,  blot  out  theory. 
229 — in  the  margin,  after  Popk.  read  151  instead  of  141. 
2S0 — in  the  margin,  after  10  Mod.  read  67  instead  of  S68. 
2S1 — ^read  Pow.  instead  of  Plow. 
same — 18th  line  from  top,  blot  out  the  word  noi. 
236 — blot  out  in  the  margin,  1  Bl.  505. 
344 — 13th  line  from  bottom,  read  when  instead  of  which, 
245 — 2d  line  from  bottom,  read  or  instead  of  as. 
251 — in  the  margin,  read  Bur.  instead  of  Rev. — Su.  instead  of 

Irti.  and  1806  instead  of  1866. 
260 — ^in  the  margin,  read  Peak  instead  of  Leach. 
263 — in  the  margin,  read  Hut.  instead  of  Lut 
\      2Q6 — 6tfa  line  from  top,  blot  out  the  word  not. 
I      291 — in  the  margin,  read  240  instead  of  24. 
'      801 — llth  line  from  top,  read  q/Urwards  instead  of  although. 
318 — 8th  line  from  bottom,  read  lease  instead  of  leave. 
342 — 15th  line  from  bottom,  read  out  instead  of  but. 
S49 — 3d  line  from  top,  read  hands  instead  of  lands. 
357 — 16th  line  from  bottom,  read  C  instead  of  B. 
897 — 14th  line  from  top,  read  Madesjield  instead  of  Mansfield. 
398  •-14th  line  from  top,  insert  the  word  not^  betwixt  the  words 

be  insisted'.  ^ 

408—2^  line  from  bottom,  read  prqfert  instead  of  proffers. 
427 — 1 1  th  line  from  bottom,  insert  the  word  not,  betwixt  the  words 

can  and  be. 
443— at  the  end  of  the  5th  line  from  top,  after  the  word  devised f 
tkdd  for. 
In  a  part  of  the  impression,  in  the  preface,  15th  Hne  from  bottom, 
read  His  instead  of  Hs 
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